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RICHARD  JOHNSON 

V. 

THE  LORD  MAYOR  OF  DUBLIN.*  ^864. 

Queen's  Bench 
(Queen's  Bench.)  J^^  8,  9,  23, 


Ih  Hilary  Term  (January  30th)  1864,  the  Court  granted  a  condi*  A  man  who, 

being  rated  for 

tional  order  to  erase  from  the  burgess-roll  of  the  borough  of  Dublin  prevQiaes  in  the 

city  of  Dublin, 

the  names  of  Robert  Fitzgerald,  John  M'MuUen,  Edward  Mellon,  which  indnde 

and  Michael  Hogan,  on  the  grounds  that  no  one  of  them  occupies  warehouael 

within   the   borough   premises  sufficient  to  qualify   him   to  be  a  house oShop " 

hurgess  thereof;  and  that  those  names  should  not  have  been  re-  *?il? ^'^^*'*?i!l® 
°  other      neces- 

tained  on  the  burgess-roll  at  the  last  revision.  ■a7     ^^i^- 

°  cations,   parts 

This  motion  was  substantially  an  appeal  from  the  decision  of  ^th  the  pos- 
session of  the 

the  late  Lord  Mayor  and  his  two  assessors,  constituting  the  Court  whole    or   of 

part   of    such 
for  revising  the  burgess-roll  of  the  borough  of  Dublin,  who  had,  premises  other 

than   the 
m  the  month  of  November  1863,   inserted  these  four  names  in  •<  house,  waie- 
.,      ,  „  house,    count- 

the  burgess-roll.  ing-house  or 

The  main  question  in  the  four  cases  was,  whether  a  burgess  not^thereby 

disentitle  him- 
self to  haye  his  name  inserted  in  the  burgess-roll. 

*  Before  O'Brien,  Hates  and  Fitzgerald,  J  J. 
VOL.  15.  1    L 
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T.  T.  1864.  must,  in  order  to  qaalify  him  to  have  his  name  inserted  in  the 

burgess-roU  of  the  borough  of  Dublin,  have  in  his  own  occupation 


the  whole  of  the  premises  for  which  he  is  rated;  or  whether  he 


JOHNSON 
V. 

LOBD        may  sublet  a  portion  of  those  very  premises,  and  jet  retain  his 

MATOB  OP     ^         ,  .      ^ 

franchise  ? 


DUBLIN. 


From  the  affidavits  the  following  facts  in  the  respective  cases 
are  taken  It  was  admitted  that,  in  point  of  time,  the  occupation 
was  sufficient  in  all  the  cases. 

Robert  Fitzgerald  claimed  as  occupier  of  the  house  and  premises 
No.  137  Townsend-street,  which  are  rated  as  follows : — *^  1507. 
"  Townsend-street,  door  No.  137,  house  and  yard,  Robert  Fitz- 
''gerald,  £10,  from  Ist  of  January  1861.'*  The  cellar  belonging 
to  Fitzgerald's  premises  was  in  the  occupation  of  a  tenant,  and 
had  no  internal  communication  with  the  remaining  portions  of  the 
house ;  but  was  entered  from  Townsend-street  by  an  entrance  dis- 
tinct from  that  entrance  in  Townsend-street  by  which  access  to 
the  other  portions  of  the  house  was  obtained.  The  tenant  of  the 
cellar  sleeps  in  it. 

The  shop,  and  a  parlour  at  the  rere  of  the  shop  of  the  same 
house,  were  also  let  to  another  tenant,  who  had  sole  control  over 
them.  They  likewise  were  entered  from  Townsend-street  by  an 
entrance  distinct  from  that  by  which  the  cellar  is  entered,  and  also 
distinct  from  the  entrance  which  leads  into  the  other  parts  of  the 
house.  The  tenant  of  the  shop  and  parlour  closes  the  shop  from 
the  inside ;  passes  thence  to  the  parlour,  out  of  which  he  proceeds 
by  a  door  leading  into  the  hall  of  the  house ;  and  leaves  the  house 
by  the  hall-door.  When  the  shop-door  is  so  fastened,  the  hall-door 
is  the  only  entrance  from  the  street  to  the  house  or  shop. 

John  M*Mullen  was  rated  thus  for  the  house  No.  2  Merrion- 
row,  out  of  which  he  claimed : — ^'  Rate  965,  Door  No.  2,  John 
M'MuUen,  yearly  value  £58."  He  occupied  the  house  under  a 
lease  of  the  I6th  of  April  I860,  and  had  let  the  shop  to  one 
Flijah  Dunne,  who  does  not  sleep  there,  but  at  night  fastens  the 
door  of  the  shop  by  locking  it  on  the  outside,  and  taking  away 
the  key.  There  is  no  internal  communication  between  the  shop 
and  the  remainder  of  the  house ;  and  the  shop  is  entered  from 
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* 

Merrion-row  by  an  entrance  distinct  from  that  which  admits  to  T.  T.  1864. 

Queen*8  Bench 
toe  rest  of  the  house.     Over  the  shop  M'Mullen  has  no  control. 


Edward   Mellon's   rating  for  the   house   No.  20  Lincoln-place 


DUBLIN. 


JOHNSON 
V. 

was  in  these  words:—"  Rate  No.  814,  Edward  Mellon,  value  £36."         ^^^^ 

MAYOR  OP 

Mellon  let  the  shop  to  one  Daniel  North,  before  March  1863,  when 
North  became  tenant  of  the  drawing-room,  in  addition  to  the  shop ; 
and  since  then  he  has  generally  slept  in  the  drawing-room.  North 
fastens  the  shop-door  inside,  and  passes  thence  to  a  parlour  at 
its  rere,  whence  he  passes  by  a  door,  which  he  locks  after  him, 
into  the  hall  of  the  house.  Before  March  1863,  North  used  to 
lock  the  parlour-door,  and  take  away  the  key,  leaving  the  house 
by  the  hall-door.  When  the  shop-door  was  so  fastened,  access  to 
the  house  or  shop  could  be  had  only  by  the  hall-door,  by  which 
North  had  a  right  to  enter ;  but  Mellon  could  not  enter  the  shop 
except  by  North's  permission. 

Michael  Hogan  was  rated  thus  as  occupier  of  the  house  and  yard 
No.  32  Baggot-street  Lower: — "Rate  No.  101,  Michael  Hogan  and 
Michael  Joseph  Hogan,  value  £48,"  in  the  year  1861  ;  and  in  the 
year  1862,  value  £45;  also  at  rate  No.  101,  office,  stable,  rated  at 
£3,  commencing  1st  of  January  1862.  About  the  month  of  April 
1861,  Michael  Hogan  let  the  stable  to  a  tenant,  who  uses  a  separate 
entrance  to  the  stable.  This  entrance  is  in  the  lane  at  the  rere  of 
the  house. 

To  the  retention  on  the  burgess-roll  of  the  name  of  each  of  these 
four  burgesses  the  objection  was,  that  the  ratings  comprehended  the 
whole  of  the  premises  to  which  respectively  they  applied.  In  each 
instance  the  late  Lord  Mayor  and  his  assessors  disallowed  the  objec- 
tion, and  retained  the  name  on  the  burgess-roll. 

Against  those  decisions  the  appellant  Richard  Johnson,  a  burgess 
of  the  borough,  now  appealed  by  this  motion  to  erase  those  four 
names  from  the  roll. 

Macdonogh  (with  Chatterton  and  Norwood)^  for  the  appellant, 
contended  that  the  names  should  be  erased,  inasmuch  as  the  rating 
and  occupation  of  the  premises  must  be  co-extensive  in  point  of 
space,  as  well  as  in  point  of  time ;  bat  the  amount  of  rating  has 
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JOHNSON 

v. 

LOBD 

MAYOR  OF 

DUBLIN. 


T.  T.  1864.  been  made  immaterial  in  Dublin,  under  the  12  &  13  Vie^  c.  85.  The 

Qii€€a'j  Btnch  -  .  •i«  ••(•111* 

occupation  must  be  co-extensive  with  the  rating  during  the  whole  of 

the  time  necessary  to  give  the  qualification  to  vote :  Hie  Queen  ▼• 
The  Mayor  of  Belfast  (a)  ;   Wauehob  v.  Reynolde  (6).    Hogan,  for 
instance,  having  let  the  stable,  loses  the  franchise,  because  he  was 
rated  in  respect  of  the  entire  of  the  premises,  and  has  nevertheless 
parted  with  the  occupation  of  a  portion  of  them. — [0*Brien,  J. 
There  is  no  doubt,  however,  that  Hogan  occupies  the  whole  of  thai 
which  was  essential  to  give  him  the  franchise,  namely,  the  ''  house,'' 
although  that  house  was  rated  in  conjunction  with  something  else, 
namely,  the  stable.] — But  the  language  of  the  12  &  13  Ftc,  c.  85, 
8.  3,  like  that  of  the  3  &  4  Fic,  c.  108,  s.  30,  upon  which  the  case 
of  Wauehob  v.  Reynolds  was  determined,  requires  the  party  to 
occupy  the  whole  of  the  premises  for  which  he  is  rated : — "  Every 
*'  male  person  of  full  age,  who,  on  the  last  day  of  August  in  any 
**year,  shall  have  occupied  any  house,  warehouse,  counting-house  or 
"shop,  within  such  borough  of  Dublin  during  that  year,  and  the 
"  whole  of  each  of  the  two  preceding  years."     In  the  other  three 
cases  also  part  of  the  premises  are  not  now  occupied  by  the  party 
rated.     Occupation  of  a  house  does  not  mean  in  law  an  actual  resi- 
dence in  the  house ;  it  means  that  the  party  occupies  all  the  house, 
just  as  well  as  if  he  slept  there :  Fludier  v.  Lombe  (c)  ;    The  Queen 
V.   The  Mayor  of  Eye  (d);  Cooh  v.  Humber(je);  and    Wright  v. 
The   Town-clerh  of  Stoehport  (f), — [Fitzgerald,  J.     If  tt  man 
occupies  a  large  building,  and  separates  it  so  as  to  make  of  it  two 
separate  and  distinct  buildings,  one  only  of  which  he  occupies,  does 
he  lose  his  franchise  because  he  ceases  to  occupy  the  other?} — 
Yes ;  the  premises  rated  and  those  occupied  must  be  identical : 
Wauehob  v.  Reynolds ;  Rex  v.  Fryer  (y) ;  Ryan  v.  Bates  (h).    It 
would  be  contrary  to  the  Act  to  hold  that  a  man,  who  has  let  part 
of  the  rated  premises,  is  still  in  occupation  of  the  premises  for  which 
he  was  rated. 

(a)  8  Ir.  Jnr..  N.  S.,  29.  (b)  1  Ir.  Com.  Law  Bep.  142. 

(c)  Cas.  temp.  C.  J.  Hardwicke,  307.    (d)  9  Ad.  &  £IL  670,  677. 

(0  1  K.  &  Gr.  Reg.  Cas.  424;  S.  C,  11  C.  B.,  I^.  S.,  46. 
0?  5  C.  B^  33.  (g)4B,&  Cr.  961,  note  b. 

(A)  6  Ir,  Jur.  57. 


MAYOR  OF 
DUBLIN. 
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Z>wt«  contra.  T.  T.  1864. 

In  favor  of  the  franchise  the  statute  must  be  construed  strictly :      ^— ^ 

Fludier  v.  Lomh€{a).     The  rating  and  occupation   need  not  be  ^ 

co-extensive  in  point  of  space  :  Henrette  v.  Booth  {b)  ;  Cook  v.  lord 
Humber  (c) ;  Bryan  Kearney's  case  (d) ;  Wright  v.  The  Town^ 
cierk  of  Stockport  {e) ;  Pitts  v.  Smedley  (f) ;  Wansey  v.  Perkins  (g). 
The  franchise  therefore  is  not  lost  if  the  sub-occupant  is  merely 
a  lodger ;  or  if  he  occupies  a  portion  which  is  completely  severed 
from  the  remainder  of  the  rated  premises.  The  Queen  v.  The 
Mayor  of  Belfast  (h)  is  not  an  authority  for  the  appellant.  That 
case  was  decided  on  the  ground  that  the  claimant  had  parted  with 
the  occupation  of  a  portion  of  the  premises  for  which  he  was  rated 
in  a  borough  in  which  the  premises  out  of  which  the  franchise  is 
claimed  must  be  rated  to  a  certain  value.  The  franchise  may  be 
derived  from  a  joint  occupation :  The  Queen  v.  Deighton  (t). 

Chatterton,  in  reply. 

That  the  occupation  must  be  sole  and  exclusive  was  taken  for 
granted  in  Duigenan's  case  (k) ;  Bryan  Kearney's  case  ;  Wauchob 
V.  Heynolds  (J)  ;  though  the  occupation  of  il  lodger  is  no  doubt  that 
of  the  claimant.  The  language  of  the  12  &  13  Vic.^  c.  85,  s.  3, 
shows  that  it  was  not  intended  that  the  franchise  should  be  acquired 
by  the  occupation  of  different  tenements  in  a  single  house,  unless 
they  were  so  severed  from  each  other  as  to  constitute  distinct  build- 
ings. The  occupation  must  under  that  Act  be  of  the  identical  thing 
for  which  the  rating  exists.  It  is  impossible  to  consider  any  of  these 
cases  as  that  of  a  lodger,  or  to  hold  that  the  claimants  are  in  exclu- 
sive occupation  of  the  rated  premises. 

Cur,  ad,  vult. 


(a)  Ubi  sup.  (6)  15  C.  B.,  N.  S.,  500. 

(c)  UH  sup.  ((Q  1  Ale.  Beg.  Cas.  22. 

(e)  5  C.  B.  33 ;  S.  C.»  1  Lutw.  Beg.  Cas.  32. 
Cf)  7  C.  B.  85.  (jg)  7  C.  B.  151. 

(A)  8  It.  Jar.,  N.  S.,  29.  (0  1  Day.  &  Mer.  682. 

ik)  1  Ale  Beg.  Cas.  114.  (0  Ubi  tup. 
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T.  T.  1864.        O'Bbieh,  J. 

Queen's  Bench         x        i.-  i-  •        i        i 

in  this  case  a  conditiODal  order  was  obtained  by  appellant,  to 

expuDge  the  names  of  the  four  respondents  from  the  burgess-roll  of 

I.ORD         the  city  of  Dublin,  as  not  being  duly  qualified  under  the  provisions 

MA TO ft    OF 

of  the  Dublin  Municipal  Act  of  1849  (12  &  13  Fic,  c.  85,  s.  3), 
which  requires,  as  necessary  qualifications  for  the  burgess  franchise, 
that  the  party  claiming  it  in  any  year  should,  on  the  3l8t  of  August 
in  that  year,  have  occupied  *'  a  house,  warehouse,  counting-house^  or 
shop  **  in  Dublin  *^  during  that  year,  and  the  whole  of  each  of  the 
two  preceding  years  " — (that  is,  for  a  period  altogether  of  two  years 
and  eight  months),  and  should  also, — "  during  the  time  of  such 
occupation,'*  have  been  an  inhabitant  householder  in  Dublin,  or 
within  seven  statute  miles  thereof;  and  should  also  have  been  rated, 
*^  in  respect  of  such  premises  so  occupied  by  him"  to  all  rates  made 
for  the  relief  of  the  poor  of  the  electoral  division  or  union  where 
such  premises  are  situate,  ''  during  the  time  of  his  occupation,  as 
aforesaid;"  and  should  also  have  paid,  before  said  31st  August,  all 
such  rates  as  therein  specified. 

Cause  was  shown  against  this  conditional  order,  by  the  respond- 
ents ;  and  the  case  has  been  very  fully  argued  before  us.  When  it 
was  originally  opened,  it  appeared  as  if  the  rights  of  the  several 
respondents  to  the  franchise  rested  upon  different  grounds,  and 
would  have  raised  different  questions  of  law  for  our  adjudication. 
Appellants'  Counsal  relied,  in  the  first  instance,  on  the  statements  in 
the  affidavits,  as  showing  that,  having  regard  to  the  nature  and 
condition  of  the  several  premises  occupied  by  some  of  the  respond- 
ents, and  to  the  character  of  their  occupation,  they  had  not,  within 
the  meaning  of  the  Act,  occupied,  for  the  requisite  period,  "  a  house, 
warehouse,  counting-house,  or  shop."  But  in  the  progress  of  the 
argument,  and  upon  a  fuller  consideration  of  the  facts  disclosed  by 
the  affidavits,  and  of  the  authorities  cited  by  Mr.  Devitt,  particu- 
larly that  of  Henrette  v.  Booth  (a),  it  appeared  to  us  that  the 
premises  occupied  by  each  of  the  respondents  did  answer  one  or 
other  of  the  descriptions  in  the  Act,  of  '*  house,  warehouse,  counting- 
house,   or  shop  ;'*    and   that   his  occupation  of   them  was  ^  of  the 

(a)  15  C.  B..  N.  S.,  500 


JOHNSON 
V. 


COMMON  LAW  REPORTS.  7 

character  required  by  the  Act.  In  that  case  of  HenretU  v.  Booths  in  T.  T.  1864. 

QtMen's  Bench 
which  the  previous  authorities  were  fully  considered,  it  was  decided, 

under  the  English  Municipal  Act,  that  a  person  occupying  only  a 

part  of  a  house  may  be  considered  as  the  occupier  of  "  a  house,"        i<ord 

MATOB   OF 

within  the  meaning  of  the  Act,  and  acquire  a  right  to  the  franchise  oubum. 
from  the  occupation  of  such  part,  provided  there  be  independent 
occupation  of  that  part,  and  complete  severance  between  it  and  the 
remainder  of  the  house.  And  we  are  of  opinion  that,  in  each  of 
the  cases  before  us,  where  tlie  premises  occupied  by  the  claimant 
were  "  part  of  a  house,"  there  appears,  upon  the  facts  disclosed  by 
the  affidavits,  to  have  been  su(;h  an  independent  occupation  and 
severance  of  that  part  as  to  bring  the  case  within  the  principle  of 
the  above  decision.  It  is  unnecessary  to  refer  in  detail  to  the 
various  statements  in  the  affidavits  which  bear  upon  this  question ; 
because  this  ground  of  objection  was  very  fairly  abandoned  by  Mr. 
Chatterton^  in  his  reply. 

The  other  ground  of  objection  relied  on  is  however  common  to 
the  cases  of  all  the  respondents.  It  appears  that,  in  each  case,  the 
premises  for  which  each  respondent  had  been  originally  rated  con- 
sisted, not  merely  of  the  *'  house,  warehouse,  counting-house,  or 
shop,"  which  has  been  since  and  is  now  in  his  occupation,  and  in 
respect  of  which  he  claims  the  franchise,  but  also  of  the  premises 
with  the  possession  of  which  he  parted  subsequent  to  the  rating,  and 
previous  to  the  31st  of  August  last ;  and  appellant's  Counsel  insist 
that,  by  having  done  so,  each  respondent  has  lost  his  right  to  the 
franchise.  They  contend  that,  in  order  to  entitle  a  person  to  the 
burgess  franchise,  under  the  Dublin  Municipal  Act  of  1849>  it  is 
leqaisite  that,  during  the  entire  of  said  period  of  two  years  and 
eight  months,  he  should  have  occupied,  not  merely  the  ''house, 
warehouse,  counting-house,  or  shop  "  in  respect  of  which  he  claims 
the  franchise,  but  also  all  the  other  premises  (if  any)  for  which  he 
had  been  rated  jointly  with  such  "  house,  warehouse,  counting-house, 
or  shop."  The  question  here  is  not  whether  the  claimant's  occupa- 
tion and  rating  should  be  co-extensive  as  to  time.  There  can  be  no 
doubt  on  that  point,  as  the  Dublin  Municipal  Act  expressly  provides 
that  the  claimant  should  have  been  rated  to  all  rates  made  during 
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T.  T.  1864.  the  period  of  his  occupation — ^namely,  said  period  of  two  years  and 
<  ■  ■  y       *     eight  months ;  but  appellant's  Counsel  insist  that  such  occupation 
and  rating  should  also  be  co-extensive  as  to  the  extent  of  the  pre- 
LORD        mises  themselves,  and  that  the  claimant  should  have  occupied,  during 
T^rTnT««r       s&id  period,  the  entire  of  the  premises  for  which  he  had  been  rated; 
and  they  accordingly  contend  that,  although  in  the  cases  now  before 
us  each  respondent  would  be  entitled  to  the  franchise  if  he  had  been 
.    rated  separately  for  the  "  house,  warehouse,  counting-house,  or  shop  ** 
of  which  he  has  retained  possession,  yet  that,  inasmuch  as  he  was 
not  so  rated,  but  was  rated  jointly  for  those  premises,  and  for  others 
with  the  possession  of  which  he  has  since  parted,  he  has,  by  so 
doing,  lost  his  right  to  the  franchise,  because  he  has  not  been,  during 
the  requisite  period  of  time,  in  possession  of  the  entire  of  the  pre- 
mises for  which  he  had  been  rated. 

A  similar  question  has  arisen  under  the  General  Municipal  Act 
of  1840  (3  &  4  Ftc,  c.  108),  and  it  has  been  decided  that,  in  cases 
under  that  Act,  the  claimant  loses  his  right  to  the  municipal  fran- 
chise by  parting  with  the  occupation  of  a  portion  of  the  premises  for 
which  he  had  been  rated.  [See,  amongst  others,  the  cases  of  The 
Queen  v.  The  Mayor  of  Belfast  (a),  and  Wauchob  v.  Reynolds  (6)]. 
But  the  provisions  of  the  General  Municipal  Act  of  1840,  on  which 
those  decisions  were  grounded,  are  essentially  different  from  those  of 
the  Dublin  Municipal  Act  of  1849;  and  it  will  accordingly  be 
found,  upon  consideration,  that  these  authorities  do  not  govern  or 
affect  the  cases  now  before  us,  which  are  under  the  latter  Act.  The 
30th  section  of  the  General  Municipal  Act  of  1840  specifies  the 
qualifications  which  are  thereby  required  for  entitling  a  party  to  be 
placed  on  the  burgess-roll  of  any  borough.  Under  the  provisions  of 
that  section  it  is  necessary,  not  merely  that  the  party  claiming  the 
franchise  in  any  year  should  have  occupied  a  *'  house,  warehouse, 
counting-house,  or  shop  "  for  the  time  therein  mentioned,  but  it  is 
expressly  provided  that  such  house,  warehouse,  counting-house,  or 
shop  should,  '*  either  separately  or  jointly  with  any  land  within 
''  such  borough,  occupied  therewith  by  him  as  tenant  or  owner,  be 
'*of  the  yearly  value  of  not  less  than  £10;  to  be  ascertained  and 

(a)  8  Ir.  Jar.,  N.  8.,  27.  ip)  1  Ir.  Com.  Law  Bep.  142. 
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"determined  in  manner  following,  and  not  otherwise*'    The  statute  T.  T.  1864. 
then  provides  that  such  value  should  be  a  sum  composed  of  the  net  ^^*'^^  ' 
annual  Value  at  which  the  premises  so  occupied  by  the  claimant 
should  be  rated  to  the  relief  of  the  poor  (as  thej  are  by  the  Act 
required  to  be),  and  of  the  sums  at  which  the  landlord's  repairs  and 
insurances  should  be  estimated  in  the  poor-rate ;  and,  further,  that 
no  such  occupier  should  be  enrolled  as  a  burgess  except  he  should 
have  been  rated  for  such  premises  to  the  relief  of  the  poor,  and 
should  have  occupied  such  premises  (or  others  of  the  like  nature 
within  said  borough)  for  the  space  of  twelve  months  next  preceding 
the  31st  of  August  in  that  year.     This  statute  therefore  made  it  an 
essential  part  of  the  claimant's  qualification  that  the  premises  oc- 
cupied by  him  during  the  entire  of  said  twelve  months  should  be  of 
a  certain  annual  value ;  and  the  statute  also  made  the  poor-law  rate 
the  only  test  by  which  the  value  of  those  premises  could  be  ascer- 
tained, requiring  that  they  should  be  rated  at  not  less  than  a  certain 
sum.     But  in  case  the  claimant,  subsequent  to  the  rating,  should 
have  parted  with  the  possession  of  a  portion  of  the  premises  for 
which  he  had  been  rated,  then  that  test  would  be  no  longer  appli- 
cable ;    and,  as  the  rating  was  at  one  sum  for  the  entire  of  the 
premises,  then  (however  small  may  be  the  portion  with  which  he 
has  parted)  there  would  be  no  means  of  ascertaining,  from  the  poor- 
rate,  whether  the  annual  value  of  the  portion  which  he  retained  in 
his  occupation  was  of  the  amount  required  by  the  statute.    It  is 
clear  therefore,  from  these  provisions  of  the  Act  of  1840  (and  they 
import  almost  in  terms)  that  the  claimant  should,  during  the  entire 
of  the  twelve  months,  be  in  occupation  of  the  entire  of  the  premises 
for  which  he  had  been  rated ;  and  that,  if  he  has  parted  with  the 
possession  of  any  portion,  he  cannot  substantiate  his  claim  to  the 
franchise  for  that  year,  but  should  adopt  the  necessary  measures  to 
procure  a  separate  rating  for  the  other  portion  of  which  he  retained 
possession. 

This  reasoning  does  not  however  apply  to  a  claim  for  the  muni- 
cipal franchise  under  the  Dublin  Act  of  1849}  as  in  the  cases  now 
before  us.    That  statute  expressly  repeals  (so  far  as  regards  the 

borough  of  Dublin)  the  provisions  of  said  former  Act  of  1840,  as 
VOL.  15.  2  L 
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T.  T.  1864.  to  the  qualifications  of  burgesses,  and  substitutes  for  them  the  other 
provisions  1  have  above  mentioned ;  bat  it  contains  no  provision 
requiring  that  the  premises  occupied  by  the  claimant,  and  in  respect 
of  which  he  claims  the  firanchise,  should  be  of  any  particular  value. 
It  requires  that  the  claimant  should  have  occupied  *'  a  house,  ware- 
house, counting-house,  or  shop  **  for  said  period  of  two  years  and 
eight  months  before  the  31st  of  August  (instead  of  the  period  of 
only  twelve  months,  mentioned  in  said  Act  of  1840),  and  it  also 
requires  that  the  claimant  should  have  been  rated  in  respect  of  such 
premises  to  all  rates  made  for  the  relief  of  the  poor  during  said 
period  of  two  years  and  eight  months  (with  a  provision  that  the 
premises  in  respect  of  the  occupation  of  which  the  claimant  should 
have  been  so  rated,  need  not  be  the  same  premises,  but  may  be 
different  premises) ;  but  the  statute  is  silent  as  to  the  value  of  such 
premises,  and  contains  no  reference  whatever  to  it*  It  follows  there- 
fore that  the  reason  for  adopting  the  rule  above  stated,  as  to  the 
effect  of  parting  with  the  possession  of  a  portion  of  the  rated 
premises,  where  the  franchise  is  claimed  under  the  Greneral  Mu* 
nicipal  Act  of  1840,  does  not  apply  to  cases  under  the  Dublin 
Municipal  Act  of  1849-  If,  as  in  one  of  the  cases  new  before  us, 
the  claimant  was,  during  the  requisite  period,  rated  for  "  a  house  ** 
and  stable,  and  was  in  occupation  of  the  *'  house  **  during  the  whole 
of  that  period,  but  parted  with  the  possession  of  the  stable^  how 
can  this  circumstance  take  away  or  affect  his  right  to  the  franchise 
under  the  provisions  of  the  Dublin  Act  ?  He  claims  the  franchise 
in  respect  of  his  occupation  of  the  house^  and  not  of  the  stable ;  he 
has  occupied  the  house  for  the  requisite  period ;  he  has  been  also 
rated  in  respect  of  said  house  and  stable  to  all  rates  made  for  the 
relief  of  the  poor  during  said  period ;  and  it  cannot  be  reasonably 
contended  that  he  was  not  rated  for  the  house,  as  required  by  the 
Act,  because  he  was  rated,  not  for  the  house  separately^  but  for  the 
house  jointly  with  the  stable.  If  indeed  the  Act  of  1849  required 
that  the  house  should  be  of  a  certain  value,  to  be  ascertained  by 
reference  to  the  poor-law  rating,  then  the  reason  for  the  rule 
adopted  in  cases  under  the  General  Municipal  Act  of  1840  would 
apply ;  but,  as  the  Act  of  1849  contaios  no  reference  whatever  as 
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to  valne,  and  as  it  is  not  requisite,  for  any  of  the  purposes  of  that  T.  T.  1864. 
Act,  that  the  cbiimant  should  have  been  rated  teparaUly  for  the  ^^*" '  ^"^^ 
premises  in  respect  of  which  he  claims  the  franchise,  I  can  see 
nothing  in  the  Act  that  would  warrant,  either  expressly  or  by 
implication,  the  construction  which  the  appellant's  Counsel  seek  to 
put  upon  it.     The  terms  of  the  Act  do  not  bear  that  construction  ; 
and  Counsel  have  not  shown  that  it  is  required  for  the  purpose  of 
canying  out  the  policy  of  the  Act.     We  do  not  rest  our  decision 
in  these  cases  upon  the  argument  (often  urged  to  an  undue  extent) 
that,  if  the  question  of  the  claimant's  right  be  doubtful,  we  should 
decide  in  favor  of  the  franchise.    I  admit  that,  if  it  appeared  from 
the  Act,  either  by  express  enactment  or  necessary  implication,  that 
the  Legislature  intended  to  exclude  from  the  franchise  those  persons 
who  had  parted  with  the  possession  of  a  portion  of  the  premises  for 
which  they  had  been  rated,  then  that  we  should  carry  out  that 
intention,  and  decide  against  the  claim.     But,  in  the  present  case 
(as  I  have  already  shown),  the  claimants  possess  the  qualifications 
which,  according  to  the  express  terms  and  b'teral  construction  of  the 
third  section,  are  requisite  for  the  franchise ;  it  is  therefore  incum- 
bent on  appellant's  Counsel  to  show  something  in  the  subsequent 
provisions,  or  in  the  policy  of  the  Act,  repugnant  to  that  construc- 
tion :  and  this  they  have  altogether  failed  to  do.     The  argument 
they  have  urged,  on  the  ground  that  "  occasional  residences "  are 
against  the  policy  of  the  Act,  does  not  apply  at  all  to  the  cases 
before  us ;  where  the  objection  is,  not  that  the  claimants  have  not 
occupied  for  the  requisite  period  the  *'  house,  warehouse,  counting- 
house,  or  shop "  in  respect  of  which  they  claim  the  franchise,  but 
that  they  have  not   occupied  for  that  period  other  premises,  the 
occupation  of  which  (as  it  is   admitted  by   appellant's  Counsel) 
would  not  have  been  at  all  requisite  if  the  claimants  had  not  been 
rated  for  such  other  premises  jointly  with  said  '^  house,  warehouse, 
counting-house,  or  shop."     In  fact,  although,  under  the  statute  of 
1849,  the  value  of  the  occupied  premises  is  no  longer  a  test  of  the 
claimant's  qualifications,  and  although  he  does  not  lose  his  right  to 
the  franchise  by  the  mere  fact  of  parting  with  the  possession  of  a 
portion  of  the  premises  for  which  he  was  rated,  provided  the  portion 
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T.  T.  1864.  which  he  retains  in  his  occtipation  includes  the  "house,  warehouse, 

Queen's  Bench  ,.       ,  ,       «  ,  .,  ^  „ 

counting-house,  or  shop,^  yet  that  statute  provides  more  effectually 

against  occasional  residences  than  the  previous  Act  of  1840 ;  inas- 

LOBD        much  as  it  substitutes  two  years  and  eight  months,  instead  of  twelve 

MATOB   OF 

months,  as  the  period  during  which  the  claimant  must  have  resided 
within  the  borough,  or  seven  miles  thereof,  and  must  have  oc- 
cupied "  a  house,  warehouse,  counting-house,  or  shop  "  within  the 
borough. 

We  are  accordingly  of  opinion  that  the  claimants'  names  should 
be  retained  on  the  burgess-roll,  and  that  the  cause  shown  by  them 
against  the  conditional  order  should  be  allowed  ;  but,  under  the  cir- 
cumstances, without  costs.  It  appears  that  this  is  the  first  occasion 
on  which  the  question  before  us,  under  the  Act  of  1849,  has  been 
raised  for  the  adjudication  of  this  Court ;  and  that  the  appeal  was 
taken  at  the  suggestion  of  the  Court  below,  in  order  to  obtain  our 
decision  for  their  future  guidance. 

Hates,  J. 

I  concur  in  the  opinion  that  these  four  names  should  be  retained 
on  the  burgess-roll.  The  great  point,  upon  which  Mr.  ChaiierUm 
relied  as  being  almost  decisive  of  the  whole  question,  was,  that  the 
rating  should,  in  its  local  limits,  be  exactly  conterminous  with  the 
occupation,  in  order  to  entitle  the  occupant  to  the  franchise.  He 
took  a  distinction  between  the  burgess  franchise  and  the  Parlia- 
mentary franchise ;  and,  acting  upon  that,  he  thought  that  the  case 
of  Wright  v.  The  Town-elerh  of  Stockport  (a)  did  not  apply  to  the 
present  case.  I  do  not  concur  in  his  view.  Although  it  was  a  case 
of  the  freeman  franchise,  the  reasons  there  given  really  govern  this 
case.  To  entitle  a  burgess  to  the  franchise,  there  must  be  not  only 
an  occupation,  but  a  rating  of  the  premises  occupied.  In  both  cases 
it  becomes  a  matter  of  inquiry  whether  the  individual  must  be  sepa- 
rately rated  for  those  premises,  apart  and  distinctly  from  all  other 
premises.  In  Wright  v.  The  Toum'clerk  of  Stoe^wrt^  it  was  held 
that  a  person  is  not  the  less  rated  for  certain  premises  because  he  is 
rated  for  others  with  them.    Whether  the  object  of  the  Legislature, 

(a)  5  M.  &  Gr.  33. 
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in  requiring  the  rating,  was,  that  it  should  be  additional  evidence  of  T.  T.  1864. 
occnpation,  or  additional  evidence  of  the  statw  and  condition  of  the 
party  in  society,  and  that  he  is  bearing  his  share  of  the  public 
burdens,  there  is  nothing  in  the  letter  or  in  the  spirit  of  the  statute  liORB 
to  introduce  the  distinction  taken  by  Mr.  Chatterton.  We  are  not 
warranted  in  introducing  words  which  are  not  in  the  statute,  and 
which  are  against  the  meaning  of  the  Legislature.  That  point  dis- 
poses of  the  two  first  cases ;  and  goes  a  long  way  to  dispose  of  the 
other  two,  upon  which  I  have  only  to  say  a  word  in  addition. 

In  MeUofCa  case^  the  party  held  a  shop  and  parlour.     The  shop 

was  closed  from  the  inside ;  and  at  night  the  party  went  out  through 

a  door  from  the  shop  into  the  hall,  and  so  into  the  street  through  the 

front  door  of  the  house.    There  was  something  of  the  same  kind  in 

FiizgercUd^s  case.    He  held  a  shop  and  parlour,  and  the  shop  had  a 

door  communicating  with  the  hall,  leading  to  the  door  of  the  owner 

of  the  house.     Though  Fitzgerald  might  have  gone  out  by  that  way, 

he  had  a  separate  door  for  himself.     It  appears  to  me  that,  in  each 

of  these  cases,  the  claimant's  right  to  pass  into  the  hall  of  the  master 

of  the  house,  and  from  thence  through  his  hall-door  into  the  street, 

is  nothing  more  than  a  privilege  or  easement  to  which  the  master  of 

the  house  is  subject ;  but  does  not  derogate  from  his  rights  as  owner 

of  the  mansion. 

Fitzgerald,  J. 

I  concur  in  the  result  at  which  the  other  Members  of  the  Court 
have  arrived ;  but  propose  to  offer  an  opinion  only  upon  the  plain 
single  question  to  which  the  clear,  ingenious,  and  candid  argument 
of  Mr.  Chatterton  reduced  the  case. 

The  case  is  of  great  practical  importance.  The  subject-matter  of 
occupation,  in  all  the  cases,  it  was  conceded,  was  a  tenement  which, 
if  separately  rated,  was  sufficient  to  confer  the  franchise ;  the  rating 
being  of  sufficient  duration  in  point  of  time.  It  seems  to  me  that 
the  occupier  of  the  tenement  is  not  less  duly  rated  to  the  relief  of 
the  poor  because  it  includes,  or  is  rated  with  some  other  tenement, 
or  forms  part  of  some  other  tenement  held  along  with  those  duly 
rated  to  the  relief  of  the  poor. 
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The  Right  Hon.  HENRY  SPENCER  Baron  TEMPLEMORE 

V. 

JOHN  MOORE. 


A  lAodlord      SUMMONS  AND  Plaint  : — First  paragraph — That  at  the  time,  &c.^ 

sned  his  tenant 

for  (fint)  an  certain  land,  situate  at  Ballymacarrett,  in  the  county  of  Down,  was 

the  tenant  to  ^^  ^^^  possession  of  the  defendant,  as  tenant  thereof  to  the  plaintiff, 
xerersion,  by  ^^®  reversion  then  belonging  to  the  plaintiff,  and  the  defendant 
ym'^!t^  Tt~  ^"J"'*®^  *^®  plaintiff's  said  reversion  in  said  land,  by  wrongfully 
S^^^And  ^ra  ^P^^^'^S  certain  cuts,  holes  and  excavations  in  said  land,  committing 
quantities  of    waste  therein,  and  wrongfully  digging  and  wrongfully  removing 

(secondly)  a  therefrom  large  quantities  of  clay  and  soil — to  wit,  10,000  cubic 
oonrenion    of 

the  same  day.  yards  thereof,  of  great  value,  to  wit,  of  the  value  of  £600|  which 
fotmdth^he  ^^^  defendant  wrongfully  carried  away  and  converted  to  his  own 
S^^'^hid^de!  '^^^  ^  ^^®  damage  of  the  plaintiff  of  £600. 
predated    ^e       Second  paragraph — Trover  for  the  conversion,  by  the  defendant 

^d^  A^^^'  ^  ^^  ^^°  "*®'  °^  ^^®  plaintiff's  goods— to  wit,  10,000  cubic  yards 

value   of   the  of  clay  and  soil. 

day  itself  was 

£150.    Aver-       Plea  (to  both  paragraphs,  and  to  the  whole  of  the  plaintiff's 

diet   was    en-  . 

tered  for  the  claim) : — ^Payment  into  Court  of  the  sum  of  £60,  in  satisfaction  of 

former  sum. 
^  ^  the  plaintiff's  claim  ;  whereupon  issue  was  joined. 

motion  to  in-  Xhe  case  was  tried  at  the  last  Spring  Assizes  for  the  county  of 
crease  the  yer-  *^      o  ^ 

diet,  by  adding  Antrim,  before  Hayes,  J.  The  evidence  was  very  voluminous,  but 
thereto    the 

sum  of  £150,  it  is  not  material  to  be  stated  at  length.     For  the  plaintiff  it  was 
that  the  plain- 
tiff was  not  en.  proved  that  the  defendant  had  dug  up  and  carried  away  a  large 
titled  to  receive  ^ 

the    value  of  quantity  of  the  soil,  which  was  a  species  of  brick-clay ;  and  the 

the    dav      sa 

well  as  com-  ^^l^cged  injury  to  the  reversion  consisted  in  the  removal  of  a  rise  or 
^e^njuT  ^ncU,  which  had  given  to  the  land  a  peculiar  value  as  a  site  for 
^ne  hun  by  yju^^  ^y^Q  ground  being  situated  in  the  neighbourhood  of  Belfast. 

the  day.—  xhe  defendant's  evidence   was  wholly  directed   t6  reduce  the 

[Lbfbot,  '' 

C.  J.,  dissen-  amount  of  damage.    Evidence  was  given  by  him  to  the  effect 
that  the  land  had  been  improved,  for  agricultural  purposes,  by 


MOOBB. 
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the  removal  of  the  brick-clay,  the  land  being  drained,  subsoiled  and  E.  T.  1862. 
deepened;  and  also  to  prove  that  the  quantity  and  value  of  the      vL — ^ — -^ 

TIMFLSHOBS 

clay  removed  had  been  less  than  had  been  alleged  by  the  plaintiff.  p. 

The  defendant's  Counsel  insisted  that  the  plaintiff  was  not  en- 
titled to  compensation  both  for  the  depreciation  in  value  of  the 
land  as  a  site  for  villas,  and  also  for  the  value  of  the  clay  as 
brick  earth. 

The  learned  Judge  called  upon  the  plaintiff's  Counsel  to  say 
whether  they  insisted  on  compensation  in  damages  both  for  the 
value  of  the  clay  removed,  and  also  for  the  depreciation  of  the 
field  as  villa  ground. 

The  plaintiff's  Counsel  replied  in  the  affirmative. 

The  learned  Judge,  when  charging  the  jury,  left  it  to  them 
to  consider  the  amount  of  damage  sustained  by  the  plaintiff,  in 
three  aspects,  as  it  had  been  presented  in  the  evidence  for  the 
plaintiff  :^-First,  upon  a  consideration  of  the  value  of  the  clay  and 
soil  which  had  been  removed ;  secondly,  considering  the  ground 
as  depreciated  for  agricultural  purposes ;  thirdly,  considering  it  as 
ground  adapted  for  setting  as  villa  ground  in  the  neighbourhood 
of  Belfast. 

The  learned  Judge,  being  of  opinion  that  the  plaintiff  was  not 
entitled  to  have  the  value  of  the  clay  removed  added  to  the  amount 
of  depreciation,  requested  the  jury  to  give  him  separate  answers 
to  those  questions ;  and  reserved  for  the  Court  above  the  question 
whether  he  had  left  the  case  to  them  correctly.  He  also  told  the 
jury  that  the  plaintiff  was  entitled  to  the  result  in  such  view  as 
was  most  favorable  to  himself.  No  objection  was  made  to  the  way 
in  which  the  questions  were  left  to  the  jury. 

In  answer  to  the  first  question,  the  jury  estimated  the  clay  taken 
as  9000  cubic  yards,  at  4d.  per  yard  ;  making  £150. 

In  answer  to  the  second  question,  the  jury  found  that,  for  agri- 
cultural purposes,  the  land  had  not  been  deteriorated  at  all. 

Their  answer  to  the  third  question  was,  that  the  freehold  had 
been  deteriorated,  for  building  purposes,  to  the  amount  of  £13  per 
annum ;  which,  at  twelve  years'  purchase,  amounted  to  £156. 

Thereupon  the  learned  Judge  directed  the  jury  to  find  a  verdict 
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E.  T.  1862.  for  the  plaintiff— £96  damages,  over  and  above  the  £60  paid  into 
Coort ;  and  reserved  to  the  plaintiff  leave  to  move  the  Ck>art  above 


o.  to  increase  the  verdict  by  the  sum  of  £150,  the  valae  of  the  claj. 

A  conditional  order  having  been  obtained,  pursuant  to  the  leave 
reserved — 


R.  W.  M^Donmeil  (with  ffugk  Law),  showed  cause. 

The  only  question  in  controversy  upon  this  motion  is,  whether 
the  plaintiff  is  entitled  to  add  together,  and  include  in  his  verdict, 
the  two  sums — ^the  value  of  the  clay  removed,  in  its  character  of 
brick-clay,  and  the  amount  by  which  the  land  has  been  deteriorated 
for  building  purposes.     The  plaintiff  is,  no  doubt,  entitled  to  get  the 
best  value  which  he  himself  could  have  extracted  from  the  land,  had 
he  been  in  possession  of  it ;  but  he  is  not  entitled  to  get  both  these 
sums,  which  respectively  represent  the  amount  of  the  deterioration 
done  to  the  land,  in  its  capacity  to  be  used  for  two  purposes,  which 
are  utterly  inconsistent  the  one  with  the  other,  and  for  one  only  of 
which  the  land  could  have  been  used  at  one  time.     Neither  the 
plaintiff  nor  any  other  person  could  have  used  the  surface  of  the 
land,  at  one  and  the  same  time,  as  a  site  for  villas  and  as  clay  for 
making  bricks  of.    Had  the  plaintiff  used  the  land  as  a  site  for 
villas,  it  would  have  been  absolutely  worthless  to  him  in  its  cha- 
racter of  brick-clay.    Neither  could  he  have  made  bricks  from  the 
soil  without  doing  to  the  land  the  very  injury  of  which  he  now 
complains.     The  injury  to  the  land,  as  a  site  for  villas,  consists  in 
the  removal  of  an  undulation  from  the  middle  of  the  field ;  and  this 
must  be  removed  in  using  the  ground  as  a  brick-field.    A  sum 
equivalent  to  the  value  which  the  plaintiff  could  have  realised,  if 
he  himself  had  been  in  occupation,  is  the  proper  damage :  Jones  v. 
Gooday  (a).     The  onus  of  proving  that  the  land  could  be  used  for 
more  purposes  than  one  at  the  same  moment  lay  on  the  plaintiff, 
who  must  now  fail,  because  he  did  not  prove  that  both  values  could 
be  extracted  from  the  land  at  one  time.     Perhaps  it  may  be  argued 
that,  although  this  sum  of  £156  was,  prima  facie,  given  as  com- 
pensation for  the  whole* injury  suffered  by  the  plaintiff,  yet  in  fact  it 
is  not  full  compensation  for  that  injury,  because  the  jury  excluded 

(a)  8  Mee.  &  W.  146. 
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the  consideration  of  any  additional  benefit  to  be  derived  by  the  £.  T.  1862. 

«•-/«•<•  9     t      t  n  t*  Queen* $  JBeneh 

plaintiff  from  using  the  land,  at  some  future  time,  for  some  purpose     <-    ^^       » 

TXXPIiBMOBX 

Other  than  as  a  site  for  villas.    But  the  jury  meant  to  include  in  v, 

that  sum  every  injury,  whether  direct  or  merely  incidental  and 
collateral,  that  could  have  accrued  to  the  land,  considered  as  build* 
ing  ground.  No  doubt,  it  is  a  maxim  of  law,  "  Omnia  pnesumtmiur 
contra  spoiiatorem  ;"  but  that  maxim  only  applies  to  cases  in  which 
there  is,  peculiarly  within  the  knowledge  of  the  defendant,  some 
fact  which  he  concealed.  In  that  case,  the  jury  must  give  the 
highest  possible  value  to  the  article,  as  against  that  party :  Armofy 
V.  Delamirie  (a).  But  where  there  is  no  fraud  on  the  part  of  the 
defendant,  the  presumption  is  against  the  plaintiff:  Clunnes  y. 
Pezzey  {b). 

H.  H.  Joy  and  HarrUon^  contra. 

The  maxim  "  Omnia  pr<B9umuniur  contra  spoliaiorem "  does 
apply  here,  because  the  witnesses  proved  that  the  abstraction  of 
the  soil  had  been  going  on  for  some  years  without  the  knowledge 
of  the  plaintiff;  and,  if  both  the  sums  claimed  by  the  plaintiff  are 
not  given  him,  the  defendant  will  repay  the  costs  and  damages 
recovered  on  the  first  count  by  the  profit  of  making  the  clay  into 
bricks,  and  selling  them,  although  that  clay  became  a  chattel  the 
instant  it  was  severed  from  the  land;   and,  as  such  chattel,  was 
undoubtedly  the  property  of  the  landlord,  the  plaintiff.    The  plaint 
contains  two  paragraphs,  framed  upon  two  distinct  rights  of  action, 
in  respect  of  each  of  which  the  plaintiff  is  entitled  to  recover 
damages.     The  landlord's  right  to  recover  the  value  of  the  chattel, 
under  the  paragraph  in  trover,  cannot  be  questioned.     Then  he  has 
also  a  right  to  recover  damages  for  the  distinct  injury  done  to  the 
reversion,  these  damages  being  claimed  in  a  distinct  paragraph. 
The  land  was  injured,  not  only  by  the  actual  removal  of  the  clay, 
but  also  by  the  manner  in  which  the  clay  was  removed.    Had  the 
present  defendant  been  a  trespasser,  instead  of  being  a  tenant,  the 
actual  tenant  would  have  been  injured  by  the  removal  of  the  soil ; 
and  the  landlord  would  have  sustained  another  injury  in  respect  of 

(a)  1  Str.  504 ;  S.  C,  1  Sm.  Lead.  Gas.  301.  (6)  1  Camp.  Bep.  8.         < 

VOL.  15.  3  L 
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E.  T.  1862.  his  reversion  in  the  land,  as  building  ground.    When  a  tenant  cuts 
< , down  ornamental  timber,  the  landlord  is  entitled  not  only  to  the 

TBMPLBMOBX  . 

V,  value  of  the  timber  as  a  chattel,  but  likewise  to  compensation  for 

the  indirect  injury  done  to  him  by  the  tenant's  wrongful  act,  quite 
irrespective  of  the  selling  value  of  the  timber. — [O'Brien,  J.  K 
the  landlord,  in  that  case,  received  £20,  as  the  value  of  the  timber 
when  cut,  and  its  value  as  ornamental  timber  standing  on  the  estate 
was  £500,  surely  he  would  not  be  entitled  to  get  £520  ?  Should 
not  the  jury  subtract  the  former  from  the  latter  sum ;  and  give  him, 
either  £500  for  both  injuries,  or  £480  for  one  of  them  and  £20  for 
the  other,  if  they  awarded  damages  on  separate  counts?] — ^But  in 
the  present  case  the  defendant  committed  a  further  injury,  by  alter- 
ing the  levels,  and  by  removing  the  clay  in  such  a  manner  that  it 
was  impossible  to  ascertain  accurately  the  extent  to  which  the  land- 
lord had  been  injured.  The  plaintiff  is  entitled  to  both  sums,  as  he 
might  have  used  part  of  the  land  as  a  site  for  villas  and  part  as 
brick-clay.  The  landlord  has  been  further  injured  by  being  deprived 
of  his  option  at  what  time  he  would  use  the  land  in  one  capacity 
and  at  what  time  he  would  use  it  in  the  other.  That  option  was 
capable  of  being  measured  in  moneys  numbered,  as  the  value  of  the 
brick-clay  would  have  increased  after  a  little  time,  when  villas  were 
being  built  in  the  neighbourhood.  In  Morgan  v.  Powell  (a)  the 
plaintiff  was  held  entitled  to  damages,  as  well  for  all  injury  done  to 
the  soil  by  digging,  and  for  the  trespass  committed  in  dragging  the 
coal  along  the  plaintiff's  adit,  as  also  for  the  value  of  the  coal  itself 
when  severed.  The  jury  have  separated  the  value  of  the  ground 
from  the  value  of  the  clay,  as  such,  and  the  sum  of  £156  does  not 
include  the  value  of  the  clay  as  a  chattel.  The  two  paragraphs  are 
entirely  distinct. — [Fitzgerald,  J.  Could  not  the  plaintiff  have 
given  all  the  evidence,  both  as  to  the  present  value  of  the  clay  and 
as  to  the  depreciation  in  value  of  the  land,  under  the  first  count  ?] — 
The  defendant,  having  paid  money  into  Court,  on  both  counts,  can- 
not raise  that  objection,  even  if  it  were  well  founded.  But  it  was 
necessary  to  insert  in  the  plaint  a  separate  count  in  trover,  which  is 
the  proper  form  of  action  in  which  to  sue  for  the  chattel  value  of 

(a)  3  Q.  B.  278. 


XOOBE. 
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the  day  :  Higgon  v.  Mortimer  (a).     In  an  action  of  trespass,  da-  E.  T.  186t2. 
mages  for  both  injuries  might  have  been  recovered.    If  a  tenant     **""  *    ^^ 
cuts  down  a  tree,  which  is  excepted  from  the  lease,  the  landlord  „. 

could  recover,  under  one  count,  both  for  the  trespass  in  cutting 
down  the  tree  and  also  for  the  value  of  the  timber.  But  evidence 
as  to  the  value  of  the  clay  could  not  have  been  given  under  the  first 
count  in  this  plaint,  which  is  simply  a  count  for  an  iigury  to  the 
reversion.  The  form  is  given  in  B,  S^  L,  Precedents^  p.  229> 
Separate  damages  must  be  given  for  the  trespass  and  for  the  injury 
to  the  land  by  the  digging :  Mayne  on  Dam^  p.  239. 

Hugh  Law^  in  reply. 

The  first  count  includes  the  second  count,  and  something  else 
besides.  No  complaint  is  made  in  it  of  injury  done  to  the  land  by 
the  mode  of  removing  the  clay ;  nor  was  there  any  evidence  to 
support  that  view.  No  proof  was  given  that  the  clay  was  umkil' 
fttUy  removed,  but  simply  that  the  unavoidable  consequence  of  its 
severance  and  removal  injured  the  land.  The  plaintiff  says  that^  if 
the  jury  find  that  the  deterioration  of  the  property  amounts  to 
so  much,  and  the  value  of  the  clay  amounts  to  so  much,  when  esti- 
mated separately,  these  two  sums,  when  added  together,  represent 
the  amount  of  his  loss.  But  the  value  of  the  clay  is,  of  necessity, 
part  and  included  in  the  amount  of  the  deterioration ;  so  that  the 
plaintiff  would  get  double  damages,  the  value  of  the  clay  twice 
over,  if  both  sums  were  given  him.  The  plaintiff  himself,  if  in 
possession  of  the  land,  could  not  have  enjoyed  it  in  its  undeteriorated 
condition,  and  also  at  the  same  time  have  got  the  price  of  the  clay 
as  a  chattel. 

Cur.  ad  vuit. 


On  a  subsequent  day,  the  Court  desired  that  the  case  should  be        Mmf  5. 
re-argued  by  junior  Counsel  on  each  side,  principally  with  reference 
to  the  question  whether  it  was  open,  on  the  pleadings  as  they  stood, 
to  the  plaintiff  to  go  for  two  distinct  species  of  damage.    Accord- 
ingly, on  the  last  day  of  Term — 

(a)  6  C.  &  P.  616. 


MOOBX. 
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£.  T.  1862.       Harrison,  for  the  plaintiff,  contended  that  the  plaintiff  had  a 
^    V      ^      right  to  obtain  damages  nnder  both  counts.     The  first  count  is  for 

TSMPUBXOBS 

o.  conversion  of  the  claj,  with  an  injury  to  the  reversion  ;  and,  after 

▼erdicty  and  evidence  unobjected  to  at  the  trial,  the  count  suffi- 
ciently expresses  on  its  face  a  cause  of  action,  which  enables  the 
plaintiff  to  recover,  both  for  the  value  of  the  clay  and  for  the  injury 
to  the  reversion,  unless  he  has  recovered  pro  ianto  under  the  count 
in  trover.  It  has  been  contended  that  the  plaintiff  has  no  right  to 
get  both  sums,  because  he  himself  could  not  have  obtained  both 
values  from  the  land.  A  tenant  has  no  right  to  argue  thus  against 
his  landlord ;  for  he  admits  that  he  has  done  two  wrongs,  but 
recoups  himself  out  of  the  profit  derived  from  one  of  these  acts 
for  the  damages  recovered  against  him  in  respect  of  the  other. 
Although  the  first  count  is  framed  under  the  new  system  of  plead- 
ing, it  is  in  substance  the  same  as  the  precedents  in  8  Weniworih  on 
Pleads  p.  587,  and  2  Ch.  PL  (6th  ed.),  p.  784,  at  the  end  of  each  of 
which  is  a  direction  to  add  a  count  in  trover,  showing  that  the 
plaintiff  could  not  have  recovered,  under  the  counts  for  injury  to 
the  reversion,  the  present  value  of  the  goods  carried  away. — 
[Fitzgerald,  J.  For  a  moment,  lay  aside  all  consideration  of  the 
second  count.  Then  the  true  foundation  of  the  first  count  is,  thai 
the  plaintiff  is  entitled  to  recover  on  it  such  an  amount  as  will  place 
him  in  the  same  position  as  if  the  wrongful  act  had  not  been  done. 
But  there  is  no  evidence  that  the  plaintiff  could  ever  have  used 
this  land  for  building  purposes  and  also  for  brick-clay.] — The  wrong- 
doer has  no  right  to  use  that  argument. — [Fitzgerald,  J.  He  has 
no  right  to  use  it  in  justification  of  his  conduct,  but  he  may  use  it 
to  reduce  the  damages. — Lsfroy,  C.  J.  The  two  things  are  quite 
separate,  and  could  be  enjoyed  separately.  Had  not  the  landlord  a 
right  to  get  back  his  land  in  a  condition  which  would  enable  him  to 
use  the  land  now  in  whatever  way  he  pleased,  and  to  defer  using  it 
as  brick-clay  until  the  time  came  when  it  would  be  more  va- 
luable ?] — Yes ;  and  it  was  open  too  for  the  plaintiff  to  show  that 
the  clay  could  have  been  removed  without  injuring  the  surface. — 
[Fitzgerald,  J.  That  objection  might  be  a  ground  for  a  new 
trial  motion ;  but  not  for  the  present  motion,  which  is  merely  to 
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increase  the  damages.] — At  all  events,  without  the  count  in  trover,  E.  T.  1862. 
the  present  value  of  the  claj  could  not  have  been  recovered :  Higgon     vL..-4^-i!!f 
Mortimer  (a) ;  Cotterill  V,  Hobby  (b). — [Fitzgerald,  J.    I  do  not  9. 

see  how  the  case  can  be  properlj  determined  without  a  new  trial ; 
for  the  question  was  left  to  the  jury  wrongly.  They  should  have 
been  directed  to  include  the  present  value  of  the  clay  in  the  finding 
on  the  first  count.] — The  request  for  a  new  trial  should  come  from 
the  defendant.  The  plaintifi*  gave  no  evidence  as  to  the  rever- 
sionary value  of  the  clay. 


R.  W,  M^Donnelly  contra. 

The  defendant  did  not  object  to  the  evidence  given,  because  he 
admitted  that  the  plaintifi^  was  entitled  to  get  the  best  value  which 
he  himself,  if  in  possession,  could  have  extracted  from  the  land; 
and  was  therefore  entitled  to  lay  before  the  jury  all  evidence 
necessary  to  enable  them  to  determine  which  value  was  the  highest. 
Bat  the  plaintiff  is  not  entitled  to  recover  all  three  values,  unless 
he  proves  that  he  could  have  used  the  lands  for  all  three  purposes 
simultaneously.  The  jury  have  included  the  present  value  of  the 
clay  in  their  estimate  of  the  loss  of  the  prospective  value  of  the 
land.  Had  they  found  what  would  have  been  the  value  of  the  clay 
after  the  ground  had  become  useless  as  a  site  for  villas,  those  two 
sums  should  have  been  added  together.  But  there  has  not  been 
any  separate  assessment  of  the  reversionary  value  of  the  clay.  It 
has  been  said  that  the  defendant,  the  tenant,  is  not  at  liberty,  after 
committing  the  wrongful  act,  to  argue  that  the  landlord  could  not 
have  used  the  land  simultaneously  for  more  than  one  purpose ;  but 
it  lay  on  the  plaintiff  to  prove  affirmatively  that  the  land  could 
have  been  so  used.  Without  such  proof,  he  cannot  recover :  Mer- 
eer  v.  Wkall  (c).  The  first  count  is  in  trespass,  with  an  asportavii 
to  increase  the  damages.  In  such  a  case  as  this,  a  count  in  trover 
IS  inconsistent  with  the  first  count.  They  cannot  subsist  together, 
because  the  future  value  of  the  clay  must  be  included  in  its 
present  value :    Lechmore  v.  Toplady  (d).     If  counts  in  trover 

(a)  6  C.  ft  P.  616.  (6)  4  B.  &  Cr.  465. 

(c)  5  Q.  B.  447»  465.  (<0  1  Show.  140. 
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E.  T.  1862.  and  trespass  are  not  absolatelj  inconsistent  with  each   other,  at 
_v *     least  trespass   includes  trover:   Higgon  v.  Mortimer  {a).    There, 

TBMPLEMORB 

V.  Parke,  B.,  said  that  the  removal  hy  the   tenant,  during  the  te- 

nancy, of  virgin  soil,  enables  the  landlord  to  ''maintain  trespass 
de  bonis  asportaiis,  and  a  fortiori  trover;"  meaning,  that  he 
can  recover  something  in  trover,  but  more  in  trespass.  So,  here, 
the  plaintiff,  who  has  recovered  on  the  first  count,  has  got  the 
value  of  the  land  as  building  ground,  together  with  a  part  of 
what  he  could  have  recovered  under  the  second — namely,  the 
present  value  of  the  clay.  Therefore  to  add  these  sums  together 
would  be  to  give  the  plaintiff  double  damages  quoad  the  clay. 

Cur.  ad.  vuiL 


r.1     rn    ,  ^/.«  FiTZOBRALD,  J. 

T,  T.  1862. 

June  13.  This  case  of  Templemore  v.  Moore  comes  before  the  Court  upon 

a  conditional  order  obtained  by  Mr.  Joy,  on  behalf  of  the  plaintiff^ 
simply  to  increase  the  amount  of  the  verdict  had  for  the  plaintiff 
below  for  £166,  by  adding  to  it  another  sum  of  £160,  under  the 
circumstances  which  I  shall  now  state.  By  the  writ  of  summons 
and  plaint,  Lord  Templemore  stated  that,  being  himself  the  owner 
in  fee  of  certain  lands  of  which  the  defendant  was  tenant  from  year 
to  year,  and  being  the  owner  of  the  reversion,  subject  to  that  yearly 
tenancy,  the  defendant  injured  the  plaintiff's  reversion  in  such  land 
by  wrongfully  opening  certain  cuts,  holes  and  excavations  in  said 
land,  committing  waste  therein ;  and  wrongfully  digging  and  wrong- 
fully removing  therefrom  certain  large  quantities  of  clay  and  soil,  to 
wit,  10,000  cubic  yards  thereof,  of  great  value,  to  wit,  £600,  which 
the  defendant  wrongfully  carried  away  and  converted  to  his  own 
use.  The  second  paragraph  was  in  trover  for  the  conversion  \ij  the 
defendant  to  his  own  use  of  10,000  cubic  yards  of  clay  and  soilf  and 
£600  was  claimed  as  the  amount  of  damages,  upon  each  paragraph. 
The  first  paragraph  therefore  complained  of  an  injury  to  the  plain- 
tiff's reversion,  by  digging  up,  and  removing  and  carrying  away 
certain  clay;  and  the  other  is  simply  a  paragraph  in  trover  for  the. 
value  of  the  clay. 

(a)  5  C.  &  P.  616. 
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The  case  was  tried  at  the  last  Antrim  Assizes,  before  my  Brother  T.  T.  1862. 
Hayes  ;  and  the  plaintiff's  Counsel,  in  opening  the  case  of  damage     ^^-y— — y 

.  TBMPLEMOBB 

to  the  land,  presented  it  to  the  jury  in  three  aspects — ^first ;  that  the  o. 

plaintiff  was  entitled  to  damages,  because  the  defendant,  being  his 
tenant,  had  wrongfully  excavated  and  removed  the  clay,  which  was 
a  description  of  brick-clay ;  and  the  plaintiff  alleged  that,  by  that 
wrongful  removal,  the  clay  had  become  a  chattel,  and  that  he  was 
therefore  entitled  to  get  the  value  of  it.  Next,  he  said  that,  by  the 
removal  of  the  clay,  the  land  had  been  injured  in  an  agricultural 
point  of  view  by  the  removal  of  the  soil ;  and,  thirdly,  the  plaintiff 
alleged  that  the  land,  being  situated  in  the  immediate  vicinity  of 
Belfast,  and  capable  of  being  used  as  a  site  for  villas,  had  been 
injured  by  the  same  act,  in  that  its  highest  character,  and  as  pro- 
ducing the  largest  rent,  for  building  purposes. 

The  evidence  was  very  voluminous ;  and  I  shall  only  refer  to  it 
to  this  extent — that  the  act  complained  of  may  in  substance  be 
described  as  the  lowering  of  the  surface  of  the  field  in  question,  by 
removing  a  knoll  or  piece  of  raised  ground,  which  affected  both  its 
beauty  and  character  for  building  purposes ;  and  that  this  knoll, 
which  was  undoubtedly  wrongfully  removed  and  cut  away,  was 
composed  of  brick-clay,  which  the  defendant  had  used  for  the  manu- 
facture of  bricks.     That  was  the  plaintiff's  case  shortly ;  but  the 
evidence   as  to  the  extent  of  the  injury  was  very   voluminous. 
^During  the  address  of  the  defendant's  Counsel  to  the  jury" — I 
now  state  from  the  report  of  the  trial  with  which  the  learned  Judge 
has  favoured  us — '*  I  called  on  Mr.  Joy,  for  the  plaintiff,  to  tell  me 
^  did  he  insist  on  compensation  in  damages  for  the  value  of  the  clay 
''that  was  removed,  and  also  for  the  depreciation  of  the  field  as  villa 
"  ground  ?     He  replied  in  the  affirmative." 

The  evidence  given  by  the  defendant  was  directed  to  reduce  the 
extent  of  the  injury ;  and  when  the  case  had  closed,  the  learned 
Judge  left  it  to  the  jury  *'  to  consider  the  amount  of  damage  sus- 
**  tained  by  the  plaintiff,  in  the  three  aspects  in  which  the  case  had 
*'been  presented  to  the  jury  in  the  evidence  for  the  plaintiff — first; 
"  upon  a  consideration  of  the  value  of  the  clay  and  soil  that  had 
**  been  removed ; "  and  I  may  remark  in  passing  that  there  could  be 
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T.  T.  1862.  no  controversy  but  that  the  clay,  once  it  had  been  removed  from  the 

QueetCs  Bench  ,,,,,  ,  *, 

'^m'^'  1^      sabject-matter  of  the  tenancy  held  by  the  tenant,  became  a  chattel, 

TKHFLBMOBB 

V,  in  respect  of  which  the  landlord  (the  plaintiff)  had  a  right  to  main- 

tain an  action ;  and,  accordingly,  the  learned  Jndge  told  the  jnry 
what  I  have  stated.  The  learned  Judge,  secondly,  left  the  question 
to  the  jury — **  considering  the  ground  as  depreciated  for  agricultural 
"  purposes ;  thirdly,  considering  it  as  ground  adapted  for  setting  as 
"  villa  ground  in  the  neighbourhood  of  Belfast  The  learned  Judge 
further  reports  that  he  required  the  jury  to  give  him  their  answers 
to  these  questions  separately,  as  in  his  opinion  the  plaintiff  was  not 
entitled  to  have  the  value  of  the  clay  removed  added  to  the  amount 
of  depreciation ;  and  he  reserved  for  the  Court  above  the  question 
whether  he  was  correct  in  what  he  had  so  done.  The  learned  Judge 
also  told  the  jury  that  the  plaintiff  was  entitled  to  the  result  in  such 
view  as  was  most  favorable  to  himself. 

The  jury,  accordingly,  gave  separate  answers  to  those  questiona. 
They  found  for  the  plaintiff,  and  estimated  '^  the  clay  taken  as  90OO 
cubic  yards,  at  four  pence  per  yard,  making  £150."  They  found 
"  that  the  freehold  has  been  deteriorated  for  building  purposes  £13 
per  annum."  The  tenancy  was  only  from  year  to  year;  and  of 
course  the  reversion  could  by  a  notice  to  quit  have  been  reduced 
into  possession  at  any  time.  Accordingly,  the  jury  treated  it,  not 
as  an  injury  to  the  reversion,  but  as  an  injury  to  the  present  value 
of  the  land.  They  said  that,  estimating  the  value  of  the  land  for 
building  purposes,  "the  freehold  has  been  deteriorated  £13  per 
annum,  which,  at  twelve  years'  purchase,  makes  £166."  They  took 
£13  per  annum  for  twelve  years  as  the  fee-simple  value  of  the 
increased  rent  which  the  land,would  have  produced  if  let  for  building 
purposes  prior  to  the  deterioration.  Of  course,  if  the  fee-simple  of 
the  ground  had  been  estimated  for  agricultural  purposes,  a  larger  sum 
would  have  been  given.  But  the  evidence  on  that  question  was 
conflicting ;  the  evidence  for  the  defendant  being  to  the  effect  that 
he  had  improved  the  land  for  agricultural  purposes,  by  taking  away 
soil  which  was  useless,  and  by  improving  the  drainage ;  and  the  jury 
found  that  the  deterioration,  in  an  agricultural  point  of  view,  was 
nothing.     The  learned  Judge  further  reports  *'that  the  plaintiff's 
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"Counsel  made  no  objection  to  the  way  in  which  those  questions  E.  T.  1862. 

Queen's  Bench 
'* were  left  to  the  jury;  and  that  it  appeared  to  be  with  the  assent     <»    y      * 
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''of  both  parties  that  he  directed  the  jury  to  find  for  the  plaintiff  v. 

*' £96  damages,  oyer  and  above  the  £60  paid  into  Court,  resenring 
"to  the  plaintiff  leave  to  move  the  Court  t6  increase  the  verdict  by 
« the  sum  of  £160,  the  value  of  the  clay." 

In  pursuance  of  that  reservation,  the  plaintiff  obtained  this  condi* 
tional  order,  which  complains  of  no  misdirection  save  this,  that  the 
learned  Judge  declined  to  direct  the  jury,  as  a  matter  of  law,  that 
tbe  plaintiff  was  entitled  to  have  both  sums  added  together.  By  the 
conditional  order,  no  other  misdirection  is  complained  of;  it  does  not 
ask  the  Court  to  send  the  case  to  a  new  trial,  but  simply  asks  this 
Court  to  do,  in  point  of  law,  what  it  is  alleged  that  the  learned 
Judge  below  should  have  done,  by  adding  the  two  sums  together. 
I  have  asked  what  was  the  form  of  the  postea^  in  order  to  see  how 
the  verdict  was  entered ;  and  I  have  it  now  before  me.  The  finding 
^  entered  on  the  two  counts :  it  is  that  the  sum  lodged  in  Court  is 
not  sufficient  to  satisfy  the  plaintiff's  claim ;  and  that  the  plaintiff  is 
entiUed  to  recover  the  sum  of  £96,  over  and  above  the  sum  lodged 
in  Court ;  in  other  words,  the  plaintiff  has  got  the  larger  of  the  two 
sums  so  found  by  the  jury  on  the  two  counts. 

On  the  dth  of  May  1862,  cause  was  shown  against  this  condi- 
tional order;  and  afterwards,  some  Members  of  the  Court  feeling 
some  difficulty,  both  as  to  the  construction  of  the  pleadings  and  on 
the  main  question,  the  case  was  re-argued,  on  the  13th  of  May  1862, 
by  one  Counsel  on  each  side.  At  the  trial,  the  plaintiff  contended 
that  he  was  entitled,  as  matter  of  law,  to  a  direction  to  the  jury  to 
add  the  value  of  the  depreciation  to  the  value  of  the  clay ;  and,  as 
matter  of  law  and  right,  to  have  the  verdict  entered  for  him  for  both 
those  sums ;  and  now  contends  that  he  is  entitled,  in  point  of  law,  to 
have  the  verdict  entered  for  him  for  compensation  for  his  loss  to  the 
amount  of  both  the  sums. 

During  the  argument,  a  Member  of  the  Court  asked,  more  than 
once,  whether  any  evidence  was  given  below,  or  any  case  made,  that 
the  plaintiff  could  have  cut  and  removed  the  clay,  whatever  its  cha- 
racter, so  as  to  make  it  valuable  as  day,  or  to  be  manufactured  into 
VOL.  15.  4  L 
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E.  T.  1662.  bricks,  without  doing  the  same  injury  to  the  ground  as  villa  ground, 
%  ..y  ,»  of  which  he  now  complains,  and  for  which  the  jury  had  giyen  him 
V.  the  £156?    The  answer  was,  that  no  such  evidence  was  given,  nor 

had  such  a  case  been  made.  But  it  was  suggested  that  was  not  the 
true  test,  and  that  the  plaintiff  was  entitled  to  have  the  clay  remain 
there  on  the  land ;  and  that  if  at  some  indefinite  time,  say  500  years 
hence,  he  was  not  using  the  land  as  building  land,  he  would  then 
have  had  his  clay  there  still.  It  now  appears  that  no  such  evidence 
was  given ;  and  it  is  obvious  that  the  plaintiff  could  not  have  got 
that  clay  himself  in  any  way  without  accomplishing  the  very  injuQ^ 
of  which  he  has  complained  in  the  first  count. 

On  the  re-argument,  some  Members  of  the  Court  intimated  to 
Counsel  that  probably  a  new  trial  would  be  necessary ;  and,  accord- 
ingly, gave  them  time  to  consider  that  proposition.  Neither  party, 
however,  seeks  now  for  a  new  trial ;  and  both  require  our  decision 
on  the  case  as  it  stands,  and  on  the  question  of  law  raised  by  the 
conditional  order. 

In  my  opinion,  on  the  question  so  raised  by  the  conditional  order, 
the  plaintiff  is  not  entitled,  as  matter  of  law,  to  have  these  two  sums 
added  together ;  that  is  to  say,  he  is  not  entitled  to  have  added  to  the 
value  of  the  clay  the  full  value  of  the  injury  done  to  the  ground  as 
building  ground,  and  to  have  a  verdict  entered  for  him  for  both  those 
sums.  The  true  rule  applicable  to  such  a  case  is  that  acted  on  by 
Coleridge,  J.,  in  the  case  of  Morgan  v.  Powell  (a).  That  rule,  when 
applied  to  the  present  case,  shows  that  the  direction  to  the  jury 
should  have  been  that  the  plaintiff  was  entitled  to  recover  com- 
pensation only  for  the  damage  which  he  has  actually  sustained, 
and  that  he  has  a  right  to  ask  us  to  place  him  in  the  same  position 
as  he  would  have  been  in  if  the  clay  had  never  been  disturbed. 
But  the  plaintiff  demands  much  more  than  that ;  for,  as  I  under- 
stand the  verdict,  we  must  take  it  that  the  jury,  in  the  sum 
of  £156,  gave  full  compensation  for  the  injury  done  to  the 
ground,  as  a  site  for  villas,  by  the  removal  of  the  clay.  The 
jury  treated  the  case,  in  truth,  as  if  the  ground  had  not  been 
altered,  and  as  if  the  clay  was  still  there;  and  said  that,  using 

(a)  8  Q.  B.  278  (ju>te,  p.  279). 
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that  ground  in  that  character,  the  plaintiff  would  have  got  £13  E*  T.  1862. 

Queen'i  Bench 
per  annum  more  rent  for  it,  and  gave  him  the  fee-simple  value     <—    »       * 
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of  it  as  building  ground.     The  plaintiff,  however,  demands  much  v. 

XOOBX. 

more  than  that  here.  He  has  got  a  verdict  for  that  sum;  hut 
he  demands  compensation  hoth  for  the  lowering  of  the  surface 
and  for  the  taking  away  of  the  soil,  and  for  the  value  of  the 
clay  itself.  If  we  yielded  now  to  the  present  motion,  the  result 
might  be  to  compensate  him  to  some  extent  twice  for  the  same 
injury ;  that  is,  as  far  as  pecuniary  damages  can  do  so,  to  restore 
him  to  the  position  in  which  he  was  before  the  injury  was  done, 
and  then  give  him  another  sum  for  the  same  injury,  which  sum 
he  himself  never  could  have  got  without  injuring  the  land  itself 
in  the  way  in  which  it  has  been  injured  by  the  wrongful  act  of 
the  defendant. 

If  we  were  now  asked  to  determine  the  presise  course  that  should 
have  been  followed  at  the  trial,  and  if,  instead  of  calling  upon  us 
as  matter  of  law  to  increase  the  verdict,  by  adding  the  two  sums 
together,  the  motion  was  one  complaining  that  there  had  been  a 
misdirection  at  the  trial — that  the  question  of  damages  had  not 
been  properly  left  to  the  jury;  and  if  we  were  now  asked  to  con- 
sider the  precise  course  which  should  have  been  taken  at  the  trial, 
the  question  would  be  wholly  different  from  that  which  is  now 
before  us ;  and  I,  for  one,  would  be  inclined  to  say  that  the  course 
which  should  have  been  adopted  at  the  trial  was  this — ^the  plaintiff 
should  have  been  required  at  the  close  to  elect  between  the  two 
counts,  and  say  upon  which  count  he  would  proceed;  because, 
though  a  plaintiff  may  shape  his  cause  of  action  in  different  forms, 
he  is  not  entitled  to  get  damages  upon  each  of  several  counts, 
all  of  which  state  the  same  injury  in  different  ways.  Now,  in  the 
first  count  the  plaintiff  complains  of  an  injury  done -to  his  reversion. 
By  what  ?  By  wrongfully  excavating  and  removing  and  carrying 
away  the  soil.  By  the  second  count  he  asks  damages  for  the 
removal  and  carrying  away  of  the  same  soil;  and,  if  in  respect 
to  that  clay,  he  was  entitled  to  damages  on  both  counts,  it  is 
obvious  that  for  one  and  the  same  thing  he  would  be  getting 
double  damages.    If  he  had  elected  to  proceed  on  the  second  count, 
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E.  T.  1862.  he  would  have  been  entitled  to  the  value  of  the  clay.    If,  on  the 
>^  ■  y    — >     other  hand,  the  plaintiff  had  rested  on  the  first  count,  then  the 
p.  Judge  should  have  left  to  the  jury,   on  that  connt,  the  removal 

and  the  value  of  the  clay,  as  matters  proper  for  their  consideration 
in  estimating  damages;  and  should  also  have  told  them  to  take 
into  account  the  injury  done  to  the  reversion.    But  they  should 
have  been  warned  that,  in  estimating  the  amount  of  that  injury 
to  the  reversion,  they  were  to  take  into  account  and  ought  to 
consider  how  far,  the  value  of  the  clay  removed,  which  the  plaintiff 
could  not  have  got  except  by  committing  the  same  injury,  would 
be  a  compensation  to  him  for  that  injury.    I  can  suppose  a  case 
in  which,  if  the  conduct  of  the  defendant  had  been  malicious,  the 
jury  might  have  given  the  full  value  of  the  two  things.     Applying 
the  rule  stated  by  Coleridge,  J.,  in  Morgan  v.  Edwards^  the  jury 
should  have  been  told  that  the  plaintiff  was  entitled  only  to  com- 
pensation for  the  damage  actually  sustained  by  him,  and  only  to 
such  compensation  as  would  put  him  in  the  same  position,  as  far 
as  practicable,  as  he  would  have  been  in  if  the  clay'  had  not  been 
removed.    It  is  impossible  to  say  that  you  do  not  do  more,  in 
first  giving  the  plaintiff  the  full  compensation  for  the  injury  done 
him  by  the  removal  of  the  clay;  and,  secondly,  giving  him  full 
value  for  the  clay  itself.     Upon  these  grounds,  it  appears  to  me 
that  the  plaintiff  was  entitled  to  compensation  only  for  the  actual 
injury  sustained  by  him,   and  is  not  entitled,  as  matter  of  law, 
to  have  both  sums  added  together,  the  effect  of  which  might  have 
been  to  give  him  double  damages  for  the  same  cause  of  action. 
Again,  I  have  to  observe  that  no  special  direction   was  asked 
for  by   the  plaintiff  below;    and  now  again  he  has  refused  to 
apply  for  a  new  trial,  and  asks  us,  as  a  matter  of  law,  to  say 
that  the  learned  Judge  ought  to  have  directed  the  jury  to  add 
the  £150  to  the  £156.    In   my  opinion,  he  is  not  entitled  to 
that  direction,  as  a  matter  of  law ;  and,  though  it  is  likely  that 
we  would  have  been  inclined  to  give  him  a  new  trial,  if  he  had 
asked  for  it,  yet,  as  he  has  declined  so  to  do,  it  only  remains  for 
me  to  say  that  I  think  we  ought  to  allow  the  cause  shown  against 
the  conditional  order. 
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O'Bmxn,  J.  E.  T.  1862. 

_       _  .  _  «...  1  r    .  1.       Qtteen*8  Bench 

In  this  case,  I  am  of  opinion  that  the  amount  of  the  verdict      ~ —  - — - 
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shottld  not  be  increased,  and  that  the  conditional  order  obtained  v. 

for  that  purpose  by  the  plaintiff  should  be  discharged.  The  facts 
of  the  case  have  been  so  fallj  stated,  that  it  is  unnecessary  for 
me  to  refer  to  them  further  than  may  be  necessary  to  explain 
the  grounds  of  my  decision. 

The  first  count  of  the  summons   and   plaint  is  for  the  injury 
done  to  plaintiff's  reversion  in  the   land  by  defendant's   excava- 
tions ;    and,   if  plaintiff's   claim  rested  on   that  count   alone,   he 
would  (according  to  the  general  established  rule  in  such  cases)  be 
entitled  to  recover  only  such  sum  as  would  compensate  him  for 
the  damage  he  sustained  by  the  acts  complained  of,  and  as  would 
put  him  in  the  same  position  as  he  would  have  been  in  if  those 
acts  had  not  been  done.     This  principle  was  not  disputed  during 
the  argument:   it  was  laid  down  by  Coleridge,  J.,  in  his  direc- 
tions to  the  jury,  in  the  case  mentioned  in  the  note  to  Morgan 
T.  Powell  {a)^  and  was  recognised  and  acted  on  in  several  other 
cases  referred  to  in  the  argument.    In  the  case  now  before  us^ 
the   jury  have  found  that  the  excavations  complained  of  have 
deteriorated   the  value  of  the  land  as  villa  ground  for  building 
purposes,  to  the  extent  of  £156;  bat  have  not  at  all  deteriorated 
its  value  for  agricultural  purposes.     They  were  of  opinion,  on  the 
evidence,  that  such  deterioration  in  the  yearly  value  of  the  land 
for  villa  or  building  purposes  amounted  to  £13  a-year,  which 
sum,  calculated  at  twelve  years'  purchase,   made  up  the  £156. 
It  may  be  that  twelve  years'  purchase  was  too  low  an  estimate; 
but  it  is  to  be  considered  that  such  estimate  was  made,  not  with 
respect  to  the  entire  value  of  the  land,  but  merely  for  the  pur- 
pose of  calculating  the  value  of  said  yearly  sum  of  £13,  by  which 
the  yearly  value  of  the  land  (if  used  for  villa  or  building  pur- 
poses)  would  have  been  depreciated  by  the  excavations.    Be  that, 
however,  as  it  may,  the  plaintiff  cannot  now  impeach  the  snffi-> 
ciency  of  such  estimate  and  calculation,  as  neither  the  findings 
of  the  jury  on  the  particular  questions  left  to  them  by  my  Bro- 

(fl)  3  Q.  B.  279  n. 
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E.  T.  1862.  ther    Hates,  nor  the  principles  on  which  those  findings  were 

Queen's  Bench 
^.  -^^-  »*     based,  have  been  objected  to.     It  follows  therefore  that  this  sum 

TEMPLXMOBE 

V.  of  £156  is  to  be  considered  as  representing  the  entire  amount 

by  which  plaintiff's  re?ersion  in  the  land  has  been  deteriorated 
in  value  by  reason  of  the  excavations;  and  as  the  sum  which 
(supposing  there  was  no  allowance  or  deduction  to  be  made  there- 
out) would  be  required  to  put  plaintiff  in  the  same  condition,  in 
regard  to  the  value  of  such  reversion,  as  he  would  have  been  in 
if  the  excavations  had  not  been  made.     It  appears,  however,  that 
the  value  and  selling-price  of  the  daj  raised  by  such  excavations 
amounted  (as  found  bj  the  jury)  to  the  sum  of  £160.     That  clay 
when  raised  was  unquestionably  the  property  of  the  plaintiff.     The 
second  count  of  the  summons  and  plaint  was  for  trover  of  that 
clay ;  and  on  that  count  he  was  therefore  clearly  entitled  to  recover 
said  sum  of  £150;  but,  if  he  recover  that  sum,  can  it  then  be 
held  that  he  has  lost  the  £156,  by  reason  of  the  injury  done 
to  the  land  by  the  excavations,   where,  as  one  of  the  results  of 
those  excavations,  he  gets  £150  for  the  clay  which  was  raised 
thereby  ?     It  is  true  that  the  clay  when  raised  belonged  to  him ; 
but  it  would  not  have  been  raised,  and  he  would  not  have  got 
the  £150  for  it,  if  the  land  had  not  been  excavated.    In  estimating 
therefore  the  damage  which  plaintiff  has  actually  sustained  from 
the  injury  done  to  the  land  by  the   excavation,  I  think  it  clear 
that  the  amount  which  plaintiff  has  realised  by  the  clay  should 
be  deducted  from,  and  set  off  against  the  amount  of  the  deterio- 
ration in  the   value  of  the  land.     It  cannot  be  contended   that 
plaintiff  has  actually  sustained  damage  by  the  excavations  to  the 
extent  of  £156,  the  full  amount  of  such  deterioration,  if  at  the 
same  time  he   has  realised  by  such  excavation  the  sum  of  £150 
for  the  clay.     That  sum  should  be  deducted  from  the  £156,  which 
would  leave  £6  as  the  actual  damage  sustained  by  plaintiff  after 
getting  the  value  of  the  clay.      The  issue  for  the  jury  to  try 
was  whether  the  sum  to  which  plaintiff  was  entitled,  in  respect 
of  the  causes  of  action  in  both  counts  of  the  summons  and  plaint, 
exceeded,  and  by  how  much,   the  sum  of  £60  lodged  in  Court 
by  defendant;   and  that  issue  should,  in  my  opinion,  be  deter- 
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mined  in  the  following  manner: — The  plaintiff  was  clearly  entitled  £.  T.  1862. 

on  the  second  count  to  recover  £150,  the  value  of  the  clay ;  and  ^^[^^]^^,^ 

having  got  that  sum  on  the  second  count,  he  was,  according  to  p. 

the  principle  I  have  above  stated,  entitled  to  recover  only  said 

sum  of  £6  on  the  first  count,  those  two  sums  making  together 

£156;  which  exceeded  said  sum  lodged  in   Court  by  £96,   the 

amount  which  the  jury  found  by  their  verdict     Plaintiff  seeks 

by  his  conditional  order  to  recover  as  well  the  full  amount  by 

which  the  land  has  been  deteriorated  in  value,  as  abo  the  amount 

in  value  of  the  clay.     In  my  opinion,  he  is  not  entitled  to  do  so, 

or  to  recover  more  than  the  sum  found  by  the  verdict. 

It  was  suggested  by  plaintiff's  Counsel,  during  the  argument, 
that,  if  defendant  had  not  excavated  the  land,  the  plaintiff  him- 
self might  have  done  so  after  defendant's  tenancy  had  determined 
— ^that  he  might  have  raised  the  same  quantity  of  clay  without 
deteriorating  the  value  of  the  land  as  villa  ground  to  the  same 
extent  as  has  been  done,  and  might  have  afterwards  set  the  land 
for  building  purposes,  at  a  less  depreciation  in  value  than  has 
been  caused  by  defendant's  excavations;  and  that  in  fact  part 
of  the  present  depreciation  has  been  caused  by  the  unskilful  man- 
ner in  which  defendant's  works  were  carried  on — such  as  the 
unnecessary  and  improper  removal  of  a'  knoll  or  mound  upon  the 
land,  which  was  taken  away  to  fill  up  holes  made  by  the  exca- 
vations in  other  parts  of  the  land.  In  answer  to  this  argument, 
it  is  BuflBcient  to  say  that  no  such  case  was  presented  to  the 
jury,  or  made  by  plaintiff  at  the  trial — ^that  no  evidence  was 
given  to  sustain  it ;  and  that,  accordingly,  we  should  not  be  war- 
ranted in  increasing  the  verdict  upon  any  such  ground.  If  indeed 
evidence  had  been  given  to  satisfy  the  jury  that,  by  a  different 
and  better  system  of  excavation,  the  clay  could  have  been  raised 
with  less  injury  to  the  letting  value  of  the  land,  then  it  might 
be  contended  that  a  different  principle  of  calculation  should  have 
been  adopted  for  estimating  the  amount  of  plaintiff's  damages; 
but,  in  the  absence  of  any  such  evidence  at  the  trial,  I  think 
that  the  verdict  found  was  for  the  proper  sum.  The  case  now 
suggested  would  at  most  be  only  ground  for  our  granting  plaintiff 


32  COMMON  LAW  BEPORTS. 

£•  T.  1862.  a  new  trial,  in  order  that  he  might,  if  he  could,  give  evidence  to 

^-    y      /      establish  it;  but  his  Coansel  have  stated  that,   if  they  cannot 

^  sustain  their  conditional  order  for  increasing  the  verdict,   they 

xooBs.       ^Quid  not  seek  for  a  new  trial;  and  it  appears  to  me  that  they 

have  decided  rightly  in  not  doing  so.    If  the  mode  of  excavation 

adopted  by  defendant  was  of  the  character  now  suggested,  and  if 

the  clay  might  have  been  raised  with  less  injury  to  the  land, 

it  is  difficult  to  suppose  that  such  fact  would  not  have  appeared 

upon  the  evidence  of  the  civil  engineers  and  other  witnesses  exa* 

mined  for  plaintiff  at  trial,  who  had  from  time  to  time  inspected 

and  examined  the  works. 

On  these  several  grounds,  I  am  of  opinion  that  the  verdict 
should  stand  for  its  present  amount,  and  that  the  conditional 
order  should  be  discharged. 

Lbfbot,  C.  J. 

In  this  case,  I  regret  to  say  that  I  feel  myself  bound  to  differ 
firom  my  learned  Brethren.  It  appears  to  me  that  the  plaintiff 
is  entitled  to  damages  for  the  injury  to  the  possession  of  the 
land,  and  for  the  injury  to  the  reversion.  In  point  of  law,  there 
is  no  doubt  that  the  owner  of  land  is  entitled  to  compensation 
for  an  injury  to  the  possession,  by  the  tenant  digging  and  taking 
away  the  soil.  That  is  a  substantive  injury,  for  which  the  owner 
of  the  land  is  entitled  to  compensation.  He  is  also  equally  entitled 
to  compensation  for  an  injury  to  his  reversion;  that  is,  to  his 
estate  in  reversion,  as  an  incorporeal  hereditament,  as  distin* 
guished  from  injury  to  the  possession.  The  distinction  is  fully 
exemplified  in  this  case;  and  when  the  same  person  by  his  act 
occasions  both  injuries,  the  principle  of  law  applies,  and  he  is 
answerable  for  both.  Well  now,  what  are  the  injuries  here  com- 
plained of,  and  the  injuries  proved?  I  will  first  take  the  injury 
complained  of  in  respect  to  the  possession,  by  digging  large  holes, 
and  taking  and  carrying  away  the  soil,  and  making  it  into  bricks. 
The  value  of  this  clay  is  the  first  cause  of  action.  If  the  holes 
had  remained  open,  there  could  be  no  doubt,  I  apprehend,  that 
would  constitute  a  distinct  injury — one,  the  digging  and  carrying 
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away  the  soil — ^tbe  other,  making  holes  and  leaving  them  open,  £•  T.  1862. 

Queen's  Bench 
if  they  were  left  open   until  the  reversion   accrued.      But  it  is      '■     y    ^ 

TEMPLEMOBB 

said  that  the  defendant  filled  up  the  holes  again,  and  that  there-  v. 

MOOBB* 

fore  that  injury  was  put  an  end  to.  Admitting  this  to  be  so, 
and  that  the  filling  up  the  holes  put  an  end  to  that  injury — but 
how  did  it  do  so?  By  committing  another  and  a  greater  injury, 
which  is  the  second  cause  of  complaint,  by  taking  away  the  surface 
of  the  hill,  which,  it  is  admitted,  gave  to  the  land  a  peculiar  value 
as  a  site  for  villas.  And  here  is  the  second  ground  of  complaint, 
and  the  one  which  peculiarly  affects  the  reversion.  Although  this 
might  be  called  a  ^tio  affsciionis,  yet  it  does  carry  a  value  in 
moneys  numbered ;  and,  accordingly,  evidence  of  this  value  was 
given:  and  the  case  was  left  to  the  jury  to  estimate  damages  for 
this  species  of  injury.  These  are  two  distinct  injuries  which,  if 
they  had  been  done  to  several  persons,  or  to  several  lands,  would 
have  carried  several  rights  of  action ;  and  if  both  be  done  by 
the  same  person  to  the  same  land,  there  is  no  reason  why  he 
should  not  answer  for  both  to  the  person  against  whose  rights 
he  has  committed  both.  But  with  respect  to  these  rights  (though 
as  to  the  rights  themselves,  it  appears  to  me  that  at  all  events 
my  Brother  Fitzqebald  does  not  differ  from  me),  it  seems  to 
be  considered  that,  if  a  certain  course  had  been  taken  at  the 
trial,  the  plaintiff  might  then  have  been  entitled  to  recover  com- 
pensation for  both;  but  that  he  has,  by  the  course  which  he  took 
at  the  trial,  deprived  himsef,  as  he  has  refused  a  new  trial,  of 
the  advantage  which  he  might  otherwise  have  had  by  taking 
a  different  course  at  a  second  trial. 

I  am  not  sure  that  I  have  collected  exactly  this  view  of  the  case ; 
but,  so  far  as  I  see  before  me  what  was  done  at  the  trial,  I  can 
venture  to  deal  with  it.  The  great  ground,  in  respect  to  what 
took  place  at  the  trial,  upon  which  the  plaintiff  is  supposed  to  have 
lost  his  rights,  is  this,  that  it  would  be  giving  him  double  damages, 
by  the  finding  of  a  jury,  for  one  and  the  same  injury.  Now  I 
admit,  if  that  appeared  on  the  face  of  this  record,  it  would  be 
impossible  to  sustain  this  application.    It  is  said  however  that  the 

jury,  in  giving  damages  for  the  value  of  the  land  as  a  site  upon 
vol..  15.  5  L 


MOOBK. 
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E.  T.  1862.  which  to  build  yillas,  have  indaded  the  value  of  the  clay ;  and 
^.     V      *     that  therefore,  in  the  assessment  upon  that  head,  they  have  erred. 

TXMPLBMOBB 

o.  If  they  have  so  included  the  value  of  (he  clay,  I  should  say  un- 

questionably that  the  plaintiff  cannot  get  it  a  second  time.  But 
'  have  the  jury  so  acted?  In  the  first  place  the  learned  Judge,  in 
his  charge,  did,  with  perfect  accuracy,  tell  the  jury  what  it  was 
that  was  to  be  the  subject-matter  of  their  consideration,  in  respect 
to  the  three  different  injuries  they  were  to  consider.  The  first  was, 
what  damages  they  would  give  in  respect  to  the  value  of  the  clay 
taken  away ;  secondly,  what  damages  they  would  give  in  respect  to 
the  injury  to  the  ground,  as  a  site  for  villas,  by  lowering  the  hill; 
thirdly,  what  damages  they  would  give  in  respect  to  the  injury  to 
the  ground  for  agricultural  purposes.  The  learned  Judge,  in  the 
most  express  words,  told  the  jury  that  they  were  to  confine  their 
attention,  in  estimating  the  damages  upon  each  of  these  three  heads, 
to  each  head  by  itself  $  and  that,  in  assessing  the  damages  upon  any 
one  of  them,  they  were  not  to  include  the  damages  upon  either  of 
the  others.  There  was  a  direction,  clearly  expressed  and  perfectly 
legal.  But  what  is  the  argument  ?  That,  contrary  to  the  charge  of 
the  learned  Judge,  the  jury  did  in  fact  contravene  his  direction ; 
and,  by  implication,  we  are  to  take  it  that  the  jury,  in  assessing  the 
damages  in  respect  to  the  injury  done  to  the  land  as  a  site  for  villas, 
did  include,  in  the  amount  of  deterioration  in  that  respect,  the  value 
of  the  clay  taken  away.  What  authority  have  we  for  supposing 
that  the  jury  violated  the  Judge's  direction ;  or  would  it  be  possible 
that  the  Judge  should  have  iaken  a  finding  upon  these  three  dif- 
ferent heads,  understanding  that  the  jury  had  violated  his  special 
direction  by  their  finding  ?  I  am  sure  that  the  Judge  would  do  no 
such  thing.  He  would  not  direct  the  jury  in  one  breath,  and,  in 
the  next,  sanction  their  violation  of  it,  by  receiving  a  verdict  con- 
travening his  direction.  And  therefore,  upon  this  record,  there  is 
no  ground  for  any  such  presumption ;  nor  is  there  a  word  on  the 
record  to  show  that  the  jury  did,  in  point  of  fact,  include  the  value 
of  the  clay  taken  away  in  the  amount  of  their  finding  of  damages 
for  the  injury  done  to  the  land  as  a  site  for  villas.  How  could  they 
have  done  so,  consistently  with  either  the  charge  or  with  the  evidence  ? 


TEMPLEMOBB 

V, 

MOO&B. 
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The  hill  remained,  after  the  elay  taken  out  of  the  holes  had  been  E.  T.  1862. 
carried  away  and  made  into  bricka ;  and  the  defendant  now  seeks      _-^-  _- 
to  protect  himself  from  paying  damages  for  levelling  the  hill  which 
remained,  and  destroying  the  peculiar  feature  which  constitutes  its 
value  as  a  villa  site,  because  he  had  previously  taken  away  another 
part,  of  which  he  made  bricks. 

On  the  whole,  this  appears  to  me  to  be  a  case  in  which  the  plain- 
tiff is  entitled  to  have  a  remedy  for  both'^these  injuries,  upon  the 
pleadings,  the  evidence,  and  the  point  saved. 


Hayes,  J. 

Now,  that  the  judgment  of  the  Court  has  been  delivered,  I  may 
venture  a  word  upon  the  view  which  I  took  at  the  trial,  and  which 
concurs  with  that  of  the  majority  of  the  Court.    It  did,  and  still 
does  appear  to  me  that  to  accede  to  this  motion  would  be  to  give  the 
plaintiff  double  damages.  '  The  view  which  I  presented  to  the  jury 
seemed  to  me  to  be  warranted  by  two  tests,  which  occurred  to  my 
own  mind.     I  think  I  told  the  jury — at  least  I  intended  to  tell  them 
— that  what  they  were  to  inquire  into  was,  the  amount  of  damages 
generally  which  had  been  sustained  by  the  plaintiff;  that  that  was  a 
subject  into  which  mixed  considerations  entered,  and  that  the  plain- 
tiff had  pressed  his  case  on  them  in  two  or  three  ways ;  and  with 
reference  to  them  I  asked  their  assistance.   They  answered  that,  in 
one  view,  namely,  considering  this  clay  as  a  chattel,  the  depriving 
the  plaintiff  of  it  injured  him  to  the  extent  of  £150,  that  being  the 
fall  and  absolute  value  of  the  clay ;  but  that,  considering  the  clay, 
not  as  a  chattel,  but  as  a  part  of,  and  attached  to  the  freehold,  and 
as  such  performing  its  duty  of  sustaining  the  ground  at  such  a  level, 
and  with  such  an  undulation  of  surface  as  made  it  a  valuable  per- 
manent site  for  villas,  the  withdrawal  of  the  clay  from  that  office 
had  done  to  the  plaintiff  a  damage  which  the  jury  estimated  at  the 
sum  of  £156,  viz.,  twelve  years'  purchase  of  £13  per  annum.    With 
these  two  answers  before  me,  I  think  it  would  have  been  giving  the 
plaintiff  double  damages  if  I  had  told  the  jury  to  add  those  sums 
together.    First ;  try  the  matter  by  the  very  accurate  test  given  by 
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E.  T.  1862.  Coleridge,  J.,  in  Morgan  v.  Powell  {a\  namely,  how  much  would 
^—    V    ■  /     it  take  to  restore  things  to  their  former  condition  ?      When  the  clay 

9UIPLIM0BS 

o.  was  removed,  and  placed,  as  it  were,  in  the  adjacent  field,  the  loss 

of  the  plaintiff  in  that  respect  was  £150.  But,  to  restore  things  to 
their  former  condition,  all  that  was  requisite  was  to  replace  that 
clay,  or  other  similar  earth,  in  its  former  position,  for  which  the  jary 
have  given  £150  as  the  value  of  the  clay,  and  have  allowed  £6  for 
the  spreading  of  it.  Secondly ;  it  was  the  plaintiff's  loss,  from  the 
non-snstainment  of  the  ground  at  a  higher  level,  that  was  the  sub- 
ject of  complaint  in  the  first  count ;  and  it  was  the  privation  of  this 
advantage  as  a  building  site,  the  fee-simple  of  which  the  jury  valued 
at  £156.  Now,  it  is  perfectly  clear  that  the  clay  cannot  serve  the 
two  purposes  at  the  same  time,  viz.,  be  the  site  of  a  house,  and  be 
manufactured  into  bricks ;  and  therefore  if  the  plaintiff  gets  the  full 
and  absolute  equivalent  in  one  respect,  he  ought  not  to  have  it  in 
the  other  also.  He  may  get  a  partial  equivalent,  or  for  some  limited 
period,  in  one  respect,  and  the  residue  only  in  the  other.  Thus,  if 
the  ground  were  only  to  be  kept  as  villa  ground  for  fifty  years,  the 
amount  of  damages  which  the  jury  would  in  that  respect  have 
awarded  would  be  much  less  than  £156:  and  the  sum  to  be 
awarded  as  damage  in  the  other  respect,  viz.,  the  present  value 
of  clay  to  be  removed  by  the  purchaser  at  the  end  of  fifty  years, 
would  not  be  more  than  the  difference  between  the  £156  and 
the  amount  of  loss  as  building  ground  for  fifty  years. 

Upon  those  grounds,  I  thought  that  the  most  convenient  course 
was  that  which  followed.  I  gave  the  plaintiff  his  choice  which 
sum  he  would  take.  The  verdict  has  been  entered  for  the  larger 
sum;  and  thus  I  believe  substantial  justice  has  been  done. 

(a)  3  Q.  B.  278  (note,  p.  279.) 
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£.  T.  1862. 

Queen's  Bench 


THOMAS  LLOYD 

V. 

THE  WATEBFOBD  AND  LIMERICK  BAILWAT  CO.* 

AprU  25,  26. 
May  7. 

DucuBRSR. — The  writ  of  summons  and  plaint  in  this  case  con-  a  Railway 

tained  three  paragraphs.    First  paragraph : — <'  That  the  defendants  t^^^  ^^ 

**  were,  at  the  several  times  hereinafter  mentioned^  carriers  of  goods  ^iJ^^f^  ^I 

•*for  hire,  from  the  city  of  Limerick  to  a  certain  place  called  the  J^^^^cy^nce  of 
*  -^  ^  hones  at  alow 

^  Limerick  Junction  station,  and  that  the  plaintiff  delivered  to  the  ^^^>  ^  condi- 
tion   exempt- 

**  defendants,  and  the  defendants  received  as  such  carriers,  seven-  ins  themselyes 

"fromoZ/lia- 

**  teen  horses,  the  property  of  the  plaintiff,  to  he  taken  care  of,  and  bility    in    ro- 

spect  of"  the 

^safely  and  securely  carried  by  the  defendants  from  Limerick  to  the  hones,  *'wbc. 

*^  Limerick  Junction  station  as  aforesaid,  and  there,  within  a  reason-  loading,  un- 
"  able  time  in  that  behalf,  to  be  safely  and  securely  delivered  by  the  ^\^Q  trwsit  and 
<*  defendants  to  the  plaintiff;  yet  the  defendants  neglected  for  a  long  ^m^^oTwhUst 

**  and  nnreasonable  time  in  that  behalf  to  carry  and  deliver  the  said  ^^ '  \^^,P^?r 

^  pany's  "yehi- 

''horaes  as  aforesaid,  and  unreasonably  detained  the  said  horses  at  ^}^»    or    on 

their     premi- 

'^ Limerick  aforesaid  for  several  hours,  and  did  not  take  due  care  bob.**— Held, 

that  the  condi- 

**  thereof;  but  on  the  contrary  allowed  or  caused  the  said  horses  tion    was    in 

itself    unjnst 

**  to  be  greatly  frightened  by  divers  noises  while  so  detained ;  by  and  nnreason- 

'* reason  of  which  several  of  said  horses  were  kicked  and  injured,        '„  j,  ^^ 

''  and  several  also  became  sick  and  diseased ;  and  the  said  horses  ^^  ^*  ^^^ 

not   be   aided 

**were  thereby  greatly  deteriorated  in  value ;  and  the  plaintiff  has  by  an  altcma- 

tive  condition, 

*' expended  large  sums  in  curing  said  horses,  to  the  plaintiff's  whereby     the 

Company    of- 

"  damage  of  £300."  fered  to  •«  nn- 

Second  paragraph: — ''That,  in  consideration  that  the  plaintiff  riskofconyey- 
**  would  deliver  to  the  defendants,  as  and  being  carriers  of  goods  ^^ideration'^ 
** for  hire,  certain  goods,  to  wit,  seventeen  horses  of  great  value,  2ondipaym(rat 

<*  to  be  by  the  defendants  carried  from  Limerick  to  the  Limerick  ^^  ^^"^   P? 
^  cent,    on   the 

low     rate    of 

charge ;"  bat  refused  to  entertain  any  **  daim  for  damage  sustained  by  any  animal 

conveyed  at  snch  additional  rate,  unless  the  injniy  "  was  "  stated  and  pointed  out 

to  the  Company's  agent  at  the  time  of  unloading,    HMt  condition  also  not  being  in 

itself  just  or  reasonable. 

*  Before  Lsfbot,  C.  J.,  0*Brzbm  and  Fitzoebalb,  JJ. 
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£.  T.  1862.  "Junction  station,  and  there  delivered  by  the  defendants  for  the 

^L — . '      "  plaintiff  wiikin  a  reasonable  times  for  reward  to  the  defendants ; 

LLOTD       f.  ^j^^  defendants  promised  the  plaintiff  to  carry  the  said  horses  from 
WATERFOBD  "  Limcrick  to  the  Limerick  Junction  station  aforesaid,  and  there  to 

AND 


LIMERICK 
RAILWAY. 


"deliver  said  horses  within  a  reasonable  time;  and  the  plaintiff 
"delivered  the  said  horses  to  the  defendants ;  and  the  defendants 
"received  the  same  for  the  purpose  and  on  the  terms  aforesaid** — 
"  [general  averment  of  the  performance  of  all  conditions  precedent] 
— "yet  the  defendants  did  not  carry  and  deliver  the  said  horses 
"as  aforesaid  within  a  reasonable  time,  whereby  several  of  said 
"horses  fell  sick,  and  were  injured  and  greatly  deteriorated  in 
"  value ;  and  the  plaintiff  has  been  obliged  to  expend,  Ac." 

Third  paragraph : — "  That,  in  consideration  that  the   plaintiff 
"  would  deliver  to  the  defendants,  as  and  being  carriers  of  goods 
"for  hire,  certain  goods,  to  wit,  seventeen  horses  of  great  value, 
"  to  be  by  the  defendants  carried  from  the  city  of  Limerick  to  the 
"  Limerick  Junction  station,  and  there  delivered  by  the  defend- 
"ants  for  the  plaintiff,   for  reward  to  the  defendants;  the  said 
"defendants  promised  to  the  plaintiff  to  carry  said  horses   from 
"  the  said  city  of  Limerick  to  the  said  Limerick  Junction  station, 
"and  there  to  deliver  said  horses  at  such  an  early  hour  on  the 
"  day  of  their  departure  from  Limerick,  that  said  horses  might  be 
"  carried  from  said  Limerick  Junction  station  to  Dublin,  and  might 
"  reach  the  place  last  mentioned  before  the  close  of  the  same  day;  and 
"  the  plaintiff  hereupon  delivered  said  horses  to  the  defendants,  and 
"  the  defendants  received  the  same  for  the  purpose  and  on  the  terms 
"  aforesaid" — [general  averment  of  the  performance  of  all  conditions 
precedent] — "yet  the  defendants  did  not  carry  and  deliver  said 
"  horses  within  such  a  time  and  at  such  an  hour  as  they  pro- 
"mised  in  that  behalf;  and,  by  reason  of  such  their  default,  the 
"said  horses  did  not  arrive  at  Dublin  until  long  after  the  close 
"  of  the  said  day ;  and  several  of  the  said  horses,  in  consequence, 
"  fell  sick,'*  &c. — [Same  conclusion  as  in  the  second  paragraph]. 

Fifth  defence  to  the  first,  second,  and  third  paragraphs  of  the 
summons  and  plaint,  and  to  each  of  them  respectively — "  That  the 
"  horses  were  received,  to  be  carried  and  conveyed  by  the  defendants. 
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^  from,"  &c.,  to,  &c.,  '*  at  a  certain  special  reduced  rate  of  charge,  and  E.  T.   1862. 

**  under  and  subject  to  a  certain  contract,  made  between  the  plaintiff     ^'If^"* — * 

**  and  the  defendants,  and  signed  by  the  plaintiff,  whereby  it  was 

*'  agreed  that  the  said  horses,  being  so  received  as  in  this  plea  men-  watebford 

**  tioned,  the  defendants  should  in  no  case  be  responsible  for  the 

**  delivery  of  the  said  horses  at  any  particular  time^  and  should  be 

**  free  from  all  liability  in  respect  of  them,  whether  in  the  loading 

"  or  unloading,  or  in  the  transit  or  conveyance  of  the  same,  or  whilst 

^  in  their  vehicles  or  on  their  premises  ;  and  defendants  say  that  the 

"said  aUeged  injury,  damage,  or  deterioration,  in  the  summons  and 

**  plaint  mentioned,  occurred  and  was  caused  while  the  said  horses 

**  were  being  loaded  or  unloaded,  or  in  the  transit  or  conveyance  of 

"  the  same,  or  whilst  in  their  vehicles  or  on  their  premises." 

Replication : — '*  That  the  contract  in  the  fifth  defence  mentioned 
"  was  in  the  words  and  figures  following : — 


**  Local  Dealer  59 

*'  Waterford  and  Limerick  Railway. 
"  Ticket  for  Horses  and  Carriages, 
"Date— 2  I  11  |  '61. 

'*  From  Limerick  to  Junction. 

"  Via 


17  horses    .     .     at 
Carriages 
(2  wheels)  at 
(4  wheels)  at 


"  Owner's  name — ^Lloyd. 
'*  Groom's  name — 3  men. 


RATE. 

Amount  paid. 

A, — ^Low  rate. 

5.— 20  per 
cent,  extra. 

£.  6.     d. 

3s.  Od. 

2     11     0 

Total 


£2     11     0 


"  A,  The  Waterford  and  Limerick  Railway  Company  undertake 
'*  the  conveyance  of  horses  at  the  low  rates  of  charges  above  stated, 
*^  solely  on  the  condition  that  they  shall  be  free  from  all  liability  in 
"respect  of  them;  whether  in  the  loading,  uDloading,  or  in  the 
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E.  T.  1862.  *' transit  and  conveyance  of  same,  or  whilst  in  their  vehicles  or  on 

QueefCi  Bench   .,  ^,    .  „ 

%— V— ^^     "their  premises. 

*^  B,  The  Waterford  and  Limerick  Companv  will  undertake  the 

WATEBFOBB  "  risk  of  Conveyance  only  in  consideration  of  an  additional  payment 

,,____ _^_     "of  £20  per  cent,  on  the  low  rate  of  charge;  but  no  claim  for 

RAILWAY.     "  damage  sustained  by  any  animal  conveyed  at  such  additional  rate 

"  will  be  entertained  by  the  Company,  unless  the  injury  is  stated 

"  and  pointed  out  to  the  Company's  agent  at  the  time  of  unloading,** 

"  The  Company  will  in  no  case  be  responsible  for  the  delivery  of 
"  horses  at  any  particular  time^  or  for  any  particular  market  or 
"  race-meeting.'' 

"  And  they  will,  in  no  case,  be  responsible  for  any  greater  value 
"  of  any  horse  than  the  sum  mentioned  in  the  Railway  and  Canal 
"  Traffic  Act  of  1854 ;  unless,  at  the  time  of  delivery  to  the  Com- 
"  pany,  the  person  sending  or  delivering  the  same  shall  declare  it  of 
"  higher  value ;  in  which  case  the  Company  will  charge,  in  addition^ 
"  £5  per  cent,  on  the  excess  of  value  declared." 

'*  The  ticket  must  be  given  up  on  arrival." 

"  The  above  consignment  has  been  delivered  to  the  Company,  to 
"  be  carried  by  them  at  owner's  risk,  on  the  foregoing  terms  and 
«  conditions." 

«Signed-Wo.     {     «'----«''- 

"  Value  declared  at  £ 
"  Value  not  declared. 

"  D.  O'DwTEB,  Booking  Clerk." 
"  And  plaintiff  says  that  said  contract  is  not  a  just  or  reasonable 
"contract." 

Demurrer  thereto.* 


*  The  following  were  the  points  noted  for  argument  on  the  demurrer: — 

First.  That  the  question,  whether  said  contract  is  just  and  reasonable,  can 

only  be  material  under  the  provisions  of  the  Railway  and  Canal  Traffic  Act  1854 ; 

and  it  does  not  appear  whether  the  plaintiff  has  relied  on  said  Act  in  the 

pleadings. 

Second.  That,  even  if  the  plaintiff  does  rely  on  said  Act,  the  gist  of  the  action 

is  not  for  any  loss  or  injury  within  said  Act. 

Third.  That,  even  if  the  gist  of  the  action  were  for  such  loes  or  injury,  it  is 
whether  said  contract  be  just  and  reasonable  or  not. 


COMMON  LAW  REPORTS.  41 

WaUer  Boyd  (with  whom  were  Serjeant  SuUivan  and  S.  Per-  E.  T.  1862. 
guson)y  m  support  of  the  demurrer.  <—    y  ,^ 

The  constraction  which  the  decision  in  Armstrong  ▼.  Tur- 
guand  (a)  put  upon  the  Common  Law  Procedure  Amendment  Act  watbbfobd 
(Ir.J  1853,  88.  63  and  64,  enables  the  Court,  upon  the  argument  of  umebick 
a  demurrer,  to  read  the  whole  of  a  document  relied  on  in  the  bailwat. 
pleadings,  though  it  has  not  been  set  out  verbatim.  This  replica- 
tion therefore  has  been  filed,  not  for  the  purpose  of  stating  the 
contract  in  full,  but  of  referring  to  the  jury,  as  an  issuable  fact, 
the  justness  and  reasonableness  of  the  conditions.  But  the  17  &  18 
Vie^  c.  31,  s.  7.  has  left  that  question  entirely  to  the  decision  of  the 
Court  or  Judge ;  so  that  the  replication  is  bad  on  that  account.  It 
is  also  bad  because,  as  the  conditions  were  contained  in  a  special 
contract,  signed  by  the  sender  of  the  horses,  pursuant  to  the  17  <&  18 
Ftc,  c.  31,  8.  7,  it  was  not  necessary  that  they  should  be  just  and 
reasonable.  The  first  proviso  in  that  section  deals  with  conditions 
delivered  to,  but  not  signed  by,  the  sender ;  and  limits  the  Com- 
pany's power  to  impose  such  conditions,  by  enacting  that  they  shall 
be  void  unless  they  are  just  and  reasonable  in  the  opinion  of  the 
Judge  or  Court.    A  later  proviso  in  the  same  section  is  conversant 

(a)  9  Ir.  Com.  Law  Bep.  32. 


Fourth.  That,  if  the  jnstioe  or  reasonableness  of  said  contract,  or  of  any  of  the 
conditions  thereof,  be  material,  snch  justice  or  reasonableness  soffidently  appears 
in  and  by  the  terms  thereof  and  the  facts  in  said  defence  stated. 

FifUi.  That  the  plaintiff,  by  admitting  the  existence  of  said  contract,  signed 
by  himself,  and  by  withdrawing  the  question  of  the  jostioe  and  reasonableness 
thereof  from  doe  inqnizy  by  the  Coort  or  Judge,  at  the  trial,  is  estopped  from 
arening  that  it  is  not  just  and  reasonable. 

Sixth.  That  the  second  breach,  in  the  first  paragraph,  discloses  no  ground  of 
action  good  in  substance,  because  no  duty  is  shown  in  the  defendants  to  prevent 
said  horses  from  being  frightened ;  and  the  residue  of  the  causes  of  action  in  that 
paragraph  is  well  answered  by  the  third  condition  of  said  contract,  without  refer- 
enoe  to  any  question  of  justice  or  reasonableness. 

Eighth.  That  the  allegation  of  injury,  in  the  first,  second,  and  third  para- 
graphs respectirely,  is  remote,  and  disconnected  from,  and  forms  no  part  of  the 
gist  of  the  action,  and  is  mere  matter  of  aggraration ;  and  the  gist  of  the  action 
in  said  respectiTe  paragraphs  is  well  answered  by  said  third  condition,  as  afore- 


KmUh  That  the  replication  is  bad,  for  referring  to  the  jury  mere  matters  of 
law  and  of  judicial  opinion. 

VOL.  15.  6  L 
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E.  T.  1662.  with  special  contracts,  signed  by  the  sender;  but  does  not  require 

^— — V— ^     that  the  conditions  in  such  contracts  shall  be  just  or  reasonable. 

^  ^^  The  sender,  who  deliberately  enters  into  and  signs  such  a  contract, 

WATEBFOBD  must  abide  by  its  conditions,  no  matter  how  unfavorable  they  may 
LiMEBiGK  ^®  ^^  himself:  Pardington  y.  The  South  Wales  Railway  Com- 
RAILWAY,  pant^  (a) ;  M^Manus  t.  The  Lancashire  and  Yorhshire  Railway 
Company  (b).  No  doubt,  the  judgment  in  the  latter  case  has  been 
reversed  by  the  Court  of  Exchequer  Chamber  (c)  ;  but  that  decision 
has  been  disapproved  of.  In  Real  v.  7%e  South  Devon  Railway 
Company  (cf),  the  Court  dissented  from  that  decision,  though  they 
held  themselves  bound  by  it.  These  cases  show  that  condition  A, 
in  the  present  case,  was  just  and  reasonable  per  se.  It  provided 
that  the  defendants  were  to  be  exempt  from  all  liability,  because 
the  sender  elected  to  transmit  his  horses  at  the  low  rate  of  charge. — 
[O'Brien,  J.  Then  the  result  is,  that  the  defendants  could  not  be 
made  liable  under  condition  Ay  in  any  case  ?] — Yes,  unless  they 
were  guilty  of  gross  negligence ;  and  that  b  just  and  reasonable, 
because  the  plaintiff  elected  to  become  his  own  insurer..  Certainly, 
in  Harrison  v.  The  London^  Brighton  and  South  Coast  Railway 
Company  {e\  a  similar  condition  was  held  void,  not  per  se^  but 
upon  the  principle  that  the  charge  in  the  alternative  condition  under 
which  the  Company  offered  to  undertake  the  risk  was  excessive. 
But,  as  the  additional  charge  made  in  condition  B  here  is  moderate, 
the  principle  upon  which  Harrison^s  case  was  decided  is  in  favor  of 
the  defendants.  That  condition  A  is  just  and  reasonable />er  se  also 
appears  from  Phillips  v.  Edwards  (f) ;  Lewis  v.  The  Great  Wes- 
tern Railway  Company  {g)\  Real  v.  The  South  Devon  Railway 
Company  {h)\  and  Phillips  v.  Clarh{i).  The  last  two  of  those 
cases  show  that  a  reservation  in  the  special  contract,  exempting  the 
defendants  from  all  liability,  as  largely  as  condition  A  does  in  the 
present  case,  would  not  protect  them  from  the  consequences  of  gross 

(a)  1  H.  &  N.  392.  (6)  2  H.  &  N.  693. 

(c)  4  H.  &  N.  327.  (lO  5  H.  &  N.  875. 

(e)  6  Jnr.,  N.  S.,  954 ;  S.  C,  2  B.  &  Sm.  122. 
09  3  H.  &  N.  813.  {g)  5  H.  &  N.  867. 

(A)  5  H.  &  N.  875.  CO  2  C.  B.,  N.  S.,  156. 
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negligence. — [Fitzgbbald,  J.    I  think  that  the  fifth  defence  should  E.  T.  1862. 

have  stated  that  the  injury  was  not  occasioned  by  gross  negligence.]     ^ ^    !L 

— ^No  ;  for  the  defendants  will  be  liable  if  the  plaintiff  proves  gross 
negligence  on  their  part;  because  the  law  incorporates  into  the  waterfobd 
special  contract  a  condition  that  the  defendants  will  not  be  guilty     i^iuerick 
of  gross  negligence :  Lyon  v.  MelU  (a).     The  fifth  defence  amounts     railway. 
to  this,  that  the  defendants  are  not  liable  under  the  17  &  18  Fic, 
c.  31,  unless  the  plaintiff  proves  that  they  were  guilty  of  gross  negli- 
gence.— [O'Brien^  J.    But  if  the  law  imports  into  the  contract  a 
term  that  the  defendants  shall  be  liable  for  injuries  occasioned  by 
their  own  gross  negligence,  is  it  not  necessary  for  them  to  aver  that 
the  injuries  did  not  arise  from  their  gross  negligence?] — It  is  not 
necessary  to  aver  that  which  is  an  implication  of  law. 

Again,  the  third  paragraph  assigns  as  a  breach,  that  the  defend- 
ants did  not  deliver  the  horses  ai  a  particular  time.  The  special 
contract  contains  a  condition  exempting  the  defendants  from  liability 
on  that  account.  That  is  a  just  and  reasonable  condition :  While 
V.  T%e  Great  Western  Railway  Company  {h).  But,  even  if  the 
Court  should  think  that  condition  A  \Aper  se  unjust  and  unreason- 
able, the  fact  that  the  plaintiff  had  the  option  of  sending  his  horses 
at  the  risk  of  the  defendants,  by  payment  of  a  moderate  per-centage 
in  addition  to  the  low  rate  of  charge,  makes  the  whole  contract  just 
and  reasonable.  The  existence  of  an  alternative  condition,  which  is 
just  and  reasonable,  defeats  the  plaintiff's  right  of  action :  Simons 
V.  The  Great  Western  Railway  Company  (c) ;  Peeh  v.  The  North 
Staffordshire  Railway  Company  (d) ;  Ransome  v.  The  Eastern 
Counties  Railway  Company  (e);  and  JlPCanee  v.  The  London 
and  North-Western  Railway  Company  (fj. 

The  plaint  states  no  cause  of  action  within  the  17  &  18  Vie.^ 
c.  31,  8.  7,  the  words  of  which  are,  *'  shall  be  liable  for  the  loss  of, 
or  any  injury  done  to,  any  horses,"  &c.  The  gist  of  this  action 
however  is  the  detention  of  the  horses :  for  all  the  remainder  is 
mere  matter  of  aggravation,  which  could  not  be  traversed,  as  it  is 

(a)  5  East,  428.  '  (*)  2  C.  B.,  N.  S.,  7. 

(c)  18  C.  B.  805.  (d)  9  EL  A  BL  »68. 

(«)  8  C.  B.,  N.  S.,  709. 
09  7  Jot.,  N.  S.,  1304;  8.  C,  7  H.  &  N.,  477. 
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E.  T.  1862.  stated  under  a  viriuie  eiffus,  and  introdaces  a  conseqaenoe  from 

Qu€€ti*8  Stuck 
<>i,— V  ■»»     what  went  before:  Bennet  y.  Filkitu{a)^  and   Tke  Timei  Fire 

^^  Insurance  Con^any  v.  Hawke  (6).    Besides,  the  averment  is,  that 

WATEBFOBD  the  defendants    '<  allowed  or  caused"   the  horses  to  be  greatly 

A1VD 

iJBfEBicK     fi'^g^^ei^^d*     Consistently  with  that  averment,  the  fright  of  the 
RAILWAY,    horses  might  have  been  prodaced  by  some  cause,  such  as  a  clap 
of  thunder,  wholly  beyond  the  control  of  the  defendants,  and  for 
the  result  of  which  the  defendants  cannot  be  held  responsible. 


DMon  and  J.  E.  Wdishy  contra. 

The  question  is,  whether  these  two  conditions  {A  and  B)^  taken 
either  together  or  separately,  can  be  deemed  just  and  reasonable, 
within  the  meaning  of  the  17  &  18  Fie.,  c.  31  ?  Condition  A 
amounts  to  this :— »**  We,  the  defendants,  will  make  a  contract  with 
"  you,  the  plaintiff,  to  carry  the  horses  at  a  low  rate  of  charge,  but 
"  will  not  be  liable  for  its  breach  in  any  event  whatsoever."  No 
person  should  be  allowed  to  hold  out  such  a  stipulation  to  the  public. 
It  is  unjust  and  unreasonable  per  ee^  and  therefore  cannot  be  cured 
by  an  alternative  offer  by  the  defendants  to  keep  their  contract ; 
provided  that  the  plaintiff  will  pay  £20  per  cent,  in  addition  to  the 
low  rate  of  charge.  But,  supposing  that  the  two  conditions  are 
read  together  in  this  way — '*  We  will  not  carry  goods  of  a  particular 
**kind  (horses)  at  all,  unless  the  sender  pays  the  higher  rate  of 
^'charge,"  even  that  would  be  unjust  and  unreasonable;  because 
there  is  attached  to  it  a  stipulation  that  the  defendants  will  not 
entertain  any  claim  for  compensation  for  loss  or  injury,  unless  it  is 
pointed  out  to  the  defendants'  agent  at  the  time  of  unloadin§^ — ^that 
is  to  say,  before  it  can  be  known,  for  there  are  many  injuries  which 
could  not  be  discovered  by  that  time.  Neither  of  these  propositions 
conflicts  with  any  of  the  authorities  cited  on  behalf  of  the  defend- 
ants. Of  those  authorities,  four  were  decided  before  the  decision  of 
the  Court  of  Exchequer  Chamber,  in  M^Manus  v.  Tke  Laneaehire 
and  Yorkshire  Railway  Compat^  (c),  was  given ;  and  are  all  over- 
ruled by  that  decision,  which  reversed  the  judgment  of  the  Court 

(a)  1  SauDd.  Hep.,  by  Wnu.,  23,  note  5. 
(6)  28  L.  J.,  N.  S.,  Ezch.,  317.  (c)  4  H.  &  N.  827. 
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of  Exchequer  in  the  Bame  case  (a),  in  which  that  Court  had  merely  E.  T.  1862. 
followed  its  own  preyious  decision  in  Pardingion  y.  The  South    ^^l^^m^ 
Wales  Railway  Company  (b) ;  the  condition  in  which  cannot  he 
distinguished  from  that  which  has  heen  held  void  in  MPManw^e  watebford 
cfltfe,  which  has  also  overruled  Wise  v.  The  Great  Western  Rail"     t^imbbick* 
way  Company  (e).    Also,  in  Simons  v.  The  Great  Western  Railway    railwat. 
Conqi^any  (iQ,  the  condition  was  held  unreasonahle,  upon  the  ground 
that  the  Company  sought  to  exempt  itself  from  liability  for  the  non- 
delivery of  a  package,  becau3e  it  was  badly  packed.    The  condition 
in  that  case  must  be  read  as  applying  to  the  carriage  of  a  particular 
species  of  goods,  which  were  to  be  foaded  and  unloaded  by  the 
owner  himself  [see  condition  8,  p.  810],  and  only  particular  classes 
of  loss  or  injury  were  to  be  provided  against.    Therefore  the  con- 
dition in  that  case  did  not,  as  condition  A  does  here,  seek  to  save 
the  Company  from  liability  with  respect  to  all  injuries ;  and,  even 
if  it  had,  that  case  has  been  overruled  by  StManu^s  case^  which 
has  definitively  settled  that  an  unqualified  contract  by  a  Company, 
to  carry  cattle  or  goods,  without  being  liable  for  the  risks  in  any 
case,  is  unjust  and  unreasonable. 

But  the  defendants  contend  that  Peeh  v.  The  North  Stafford- 
shire  Railway  Company  (e)  has  established  a  distinction  that, 
although  a  condition  which  exempts  a  Company  from  all  liability 
in  effery  case  is  void  per  #e,  yet  that,  if  there  be  an  alternative 
condition  under  which  the  owner  may,  by  paying  a  moderately 
increased  charge,  send  his  goods  or  cattle  at  the  Company's  risk, 
that  makes  just  and  reasonable  a  condition  which  would  otherwise 
be  unjust*and  unreasonable.  In  that  case,  one  of  the  conditions 
was,  "that  the  Company  shall  not  be  responsible  for  the  loss  of 

''or  injury  to  any  marbles unless  declared  and  insured 

"  according  to  their  value."  But  the  defendants  in  that  case  were 
not  bound,  as  common  carriers,  to  carry  the  marbles.  At  all  events, 
they  had  a  right  to  say  that  they  would  not  carry  the  marbles 
except  at  the  highest  rate  of  charge    allowed  by  their  Act — 

(a)  2  H.  &  N.  688.  {b)  1  H.  &  K.  302. 

(e)  I  H.  &N.68.  (<0  18C.  B.805. 

(e)  9  EU.  &  Bl.  95a 


46  COMMON  LAW  REPORTS. 

£.  T.  1862.  [Lefbot,  C.  J.     How  can  you  maiDtain  that  a  common  carrier 

■^-^    _-     Company  might  exempt  themselves  from  carrying  some  kinds  of 

goods?] — Because,  if  a  Company  held  themselves  out  as  common 

WATERFOBD  carriers  of  certain  classes  of  goods  only,  they  need  not  carry  other 

A1VD 

LiMBRiGK  c^o^cnp^ioi^s  of  goods.  In  that  case,  the  Company  in  fact  refused 
BAiLWAT.  to  carry  the  marbles  at  all,  unless  the  owner  declared  their  value 
and  gave  certain  other  information.  But  that  was  essentially 
distinct  from  the  present  case,  in  which  the  defendants  undertake 
to  carry  the  goods  at  a  low  rate  of  charge,  but  refuse  to  be  liable 
for  any  breach  of  their  contract,  unless  they  are  paid  a  higher 
rate  of  charge.  £x  neceitiiate  reif  people  have  no  opportunity 
to  consider  deliberately  the  nature  and  terms  of  these  contracts; 
and  therefore  the  statute  says  that  they  must  be  just  and  reasonable, 
and  that  Companies  shall  not  enter  into  a  contract  which  they  at 
the  same  time  declare  to  be  valueless. 

But  the  defendants  have  relied  upon  two  cases  which  have  been 
decided  since  the  Court  of  Exchequer  Chamber  g^ve  judgment 
in  M*Manus*s  case.  One  of  those  cases  is  Lewis  v.  J%e  Great 
Western  Railway  Company  (a).  But  in  that  case  three  days  were 
allowed  to  make  a  claim  for  compensation;  and  yet  the  Court 
doubted  whether  that  was  a  reasonable  time.  If  three  days  were 
barely  sufficient,  a  condition  [E]  which  makes  it  necessary  to  point 
out  the  injury  at  the  time  of  unhadiny,  cannot  be  reasonable. 
Again,  in  Beal  v.  The  South  Devon  Railway  Company  {b\  the 
defendants  refused  to  be  liable  for  injury  or  loss  arising  ''from 
any  cause  whatever,  other  than  gross  negligence  or  fraud ;  *'  and 
that  exemption  was  held  not  to  be  an  evasion  of  the  decision  in 
M'Manus's  case^  on  the  ground  that  it  only  applied  to  a  particular 
species  of  goods  which  were  of  a  perishable  nature.  Therefore, 
these  two  subsequent  authorities  do  not  establish  the  proposition 
that  a  condition,  which  is  per  se  unjust  and  unreasonable,  can 
become  just  and  reasonable  because  it  is  accompanied  with  another 
condition  which  is  just  and  reasonable.  Therefore,  condition  A  is 
void. 

But,  furthermore,  condition  B  is  not  just  and  reasonable /^^rfe, 

(a)  5  H.  &  N.  867.  (6)  5  H.  ft  N.  875. 


AND 
UMEKIGK 
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for  the  likelihood  is,  that  cattle  daring  the  transit  will  receive  some  E.  T.   1862. 

injury  to  their  health)  which  cannot  be  discovered  and  pointed  out     ^  ^^^    * 

at  the  time  of  delivery.     An  internal  hurt  could  not  be  so  quickly 

discovered;  and,  even  though  every  injury  could  be  so  found  out,  waterfobd 

how  could  a  consignee  make  a  claim  at  once  on  the  Company's  agent, 

when  he  does  not  know  whether  the  claim  is  to  be  made  against  the     bailwat. 

consignor  or  agednst  the  Company  ?  Must  the  consignee  in  every  case 

make  two  claims,  one  of  which  must  be  unjust  ? — [O'Brien,  J., 

referred  to  Garton  v.  The  Bristol  and  Exeter  Railway  Com" 

pany  (a)]. 

Lastly,  there  is,  on  the  whole  of  the  pleadings,  taken  together,  a 
good  cause  of  action  wholly  unanswered ;  for  the  jstipulation  that 
the  Company  would  not  be  liable  for  non-delivery  at  any  particular 
time,  does  not  exempt  them  from  liability  on  their  contract  to  carry 
the  horses  to  Dublin  in  a  reasonable  time.  One  of  those  contracts 
does  not  negative  or  qualify  the  other. 

Serjeant  Sullivan,  in  reply. 

The  decision  of  the  Court  of  Exchequer  Chamber,  in  3PManus's 
ease,  does  not  touch  the  present  case  at  all ;  for  the  question  respect- 
ing the  insurance  rate  and  the  non-insurance  rate  was  not  discussed 
there.  Condition  A  would  have  been  unreasonable  if  the  defendants 
had  not  given  the  plaintiff  the  option  of  sending  the  horses  at  their 
risk.  But  if  a  man  who  had  the  option  of  sending  his  goods  or 
cattle  at  the  defendant's  risk,  upon  payment  of  a  slightly  increased 
rate  of  charge,  much  lower  than  that  allowed  by  the  Company's 
Act^  chose,  with  his  eyes  open,  to  sign  a  contract  containing  these 
conditions,  and  pay  the  low  rate  of  charge,  the  conditions  are 
reasonable,  and  he  cannot  complain ;  and  the  Court  will  not  listen 
to  the  argument  that  the  customer  had  not  sufficient  time  to  con- 
sider the  terms  of  the  contract  before  he  signed  it.  The  Court  of 
Exchequer  Chamber,  in  Peek  v.  The  North  Staffordshire  Railway 
Company  (6),  held  it  a  reasonable  condition  **  that  the  Company  shall 

(a)  1  Best  &  Smith,  112;  S.  C,  7  Jar.,  N.  S.,  12S4. 
(b)  9  EIL  ft  Bl.  966. 
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£.  T.  1862.  "not  be  respoDsible  for  the  loss  of  or  injarj  to,  tmj  marbles  .   .   •  . 

iiegna    ene    a  ^  ^  ^  unless  deelared  and  insured  according  to  their  Talae.**    The 

chances  of  imposition  upon  the  defendants  in  the  carriage  of  horses 

WATERFOBD  exposcs  them  to  more  risks  than  they  run  in  canying  marbles ;  and 
UMERiCK    ^^  would  be  absurd  to  saj  that  a  contract  made  with  respect  to 

BAiLWAT.  horses  is  unreasonable,  though  less  stringent  than  that  made  with 
respect  to  marbles,  unless  there  be  different  principles  applicable  to 
the  two  subject-matters.  The  case  of  Harrison  ▼.  The  London^ 
Brighton  and  South  Coast  Railway  Company  (a)  recognised  the 
doctrine  ''that  a  condition  is  reasonable  and  proper  which  meets 
'*  the  evil  of  the  monopoly  of  Railway  Companies,  and  which  gives 
*(  the  party  the  alternative  of  paying  the  extra  rate  of  charge,  or 
<<  doing  something  which  is  reasonable  " — [j)er  Blackburn,  J.] ;  but 
the  Court  there  held  that  the  extra  charge  was  excessive,  and  that 
the  condition  was  upon  that  account  unreasonable.  The  same  prin- 
ciple has  been  recognised  in  M^Canee  v.  The  London  and  North 
Western  Railway  Company  (&). 

Condition  B  is  reasonable  per  se ;  for,  although  it  requires  the 
owner,  ai  the  time  ofunloading^  to  point  out  any  injury  for  which 
he  claims  compensation,  yet  it  only  means  patent  injuries.  That 
condition  is  necessary  to  protect  the  Company  against  claims  made 
for  injuries  sustained  when  leaving  the  station,  or  afterwards.  If 
the  defendants  pleaded  this  condition  in  bar,  and  the  plaintiff 
replied  that  the  injury  was  a  latent  one,  that  replication  could 
not  be  demurred  to.  In  the  present  case,  three  men  got  free 
passes  to  travel  with  the  horses;  and  they  should  have  been 
able  to  point  out  any  injury  sustained  during  the  transit,  for  they 
travelled  in  the  trucks  along  with  the  horses. 

As  to  the  form  of  pleading,  it  is  no  doubt  anomalous  for  a 
defendant  to  say  *'  I  entered  into  another  contract."  The  old  rule 
would  have  required  them  to  traverse  the  contract,  and  say  '*I 
did  not  enter  into  that  contract  at  all."  But  this  form  of  pleading 
has  been  recognised  in  this  Court,  in  the  case  of  Kenyon  v. 
Tayleur  (c).  Cur.  ad,  wit. 

(a)  6  Jar.,  K.  S.,  954 ;  S.  C,  2  B.  &  Sm.  122. 

(«)  7  Jnr.,  N.  S.,  1304 ;  S.  C,  7  H.  &  N.  477. 

(c)  8  Ir.  Com.  Law  Bep.,  App,  76. 
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Lefrot,  C.  J.  E.  T.  1862. 

In  this  case,  we  cannot  go  beyond  a  mere  decision  upon  the     >.     ^^.    ■# 
particular  point  which  has  arisen  in  the  case.     To  attempt  to 
express  any  opinion,  or  to  announce  anything  with  respect  to  the  waterfobd 

A  WD 

general  law  of  the  liability  or  responsibility  of  Railway  Companies,  t  tmerick 
would  really  be  more  than  hazardous.  It  would  be  presumptuous  railwat. 
to  affect  to  announce  the  law  as  to  its  general  effect,  considering  May  7. 
the  state  of  uncertainty  in  which  it  appears  to  be  in  England. 
What  the  law  is,  or  what  it  might  be  found  to  be  by  the  time 
that  this  case  arrives  at  its  ultimate  destination,  it  would  be  more 
than  hasEardous  to  conjecture.  Upon  this  general  question  there- 
fore we  shall  not  affect  to  give  any  opinion.  It  is  enough  to  say 
that,  in  the  last  decision  upon  the  subject,  there  is  sufficient  to 
be  found  to  enable  us  to  decide  this  case.  The  question  in  it 
comes  to  this,  whether  this  contract  comes  within  the  principle 
that,  if  a  fair  and  just  contract  be  made,  it  is  open  to  the  parties 
to  act  upon  the  alternative  condition  in  it  announcing  the  terms 
upon  which  the  Company  are  willing  to  undertake  more  or  less 
responsibility.  In  this  case  it  comes  to  the  question,  was  that  a 
fair  contract  which  gave  an  alternative  condition,  such  as  has  been 
here  given — that  the  party  might  choose  to  take  upon  himself  the 
responsibility  of  the  Company  to  a  certain  extent,  or  might  leave 
it  to  the  Company  to  be,  as  it  were,  the  insurers  ?  In  this  case, 
the  plaintiff  had  an  alternative ;  and,  if  the  alternative  was  both 
fair  and  reasonable,  we  think  that  the  contract  would  be  in  itself 
just  and  fair.  But,  in  order  to  make  a  contract  of  that  species 
just  and  fair,  both  the  terms  of  the  alternative  condition  must  be 
just  and  fair.  We  conceive  that  one  of  the  terms  of  the  alter- 
native condition  in  the  present  case  is  not  just  and  reasonable 

that  the  term  imposed  on  the  owner  of  pointing  out,  at  the  time 
of  unloading  J  to  the  Company's  agent  any  injury  which  the  cattle 
might  have  received  in  the  transit,  is  not  reasonable  or  fair. 
Looking  at  the  circumstances  under  which  goods  of  any  sort— 
and  particularly  goods  of  this  kind — are  delivered  to  Railway  Com- 
panies to  be  carried — ^remembering  the  small  opportunity  there  is 
for  a  deliberate  examination  of  the  cattle  on  their  arrival and 

VOL.  15.  7  L 
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E.  T.  1862.  regarding  the  length  of  time  which  in  other  cases  has  been  con- 
Queen's  Bench  3.^^,^  ^^^  ^^-^  j*g^.^  ^  ^^^  ^y^^  parties  within  which  to  examine 

JA.OYD  ^j^^  cattle,  and  apprise  the  Company  of  the  injuries  which  they 
WATEBFORD  might  havo  received  in  the  transit,  and  to  complain  of  defects  in 
respect  to  the  performance  of  the  contract,  we  do  not  think  that 
this  term  of  the  alternative  condition  is  fair  or  jnst;  and  if  both 
the  terms  'of  the  alternative  condition  be  not  just,  fair  and  reason- 
able, it  is  not  a  fair  proposal.  Without  expressing  any  opinion 
of  my  own — and,  least  of  all,  on  behalf  of  the  Court — it  would 
appear  to  myself  that  the  very  least  opportunity  that  should  be 
given  to  the  party  for  examining  into  and  reporting  to  the  Com- 
pany's agent  any  defects  that  might  be  discovered,  should  be  until 
the  cattle  leave  the  Compan3r's  premises.  That  should  be  the  very 
least  period  of  time  allowed  for  discovering  and  reporting  the  inju- 
ries. However,  I  apprehend  that  the  Court  do  not  take  upon 
themselves  to  give  any  opinion,  whether  even  that  period  of  time 
would  be  sufficient  or  not.  But  when  one  considers  the  case  of 
the  arrival  of  cattle  at  night  in  the  dusk,  or  the  very  circum- 
stance of  the  hurried  manner  in  which  they  are  delivered  to  the 
owner,  it  would  be  most  unjust  and  unreasonable  to  preclude 
him  from  obtaining  compensation  for  any  injury  arising  in  the 
transit,  and  bind  him  by  such  a  condition  as  that. 

Under  these  circumstances,  we  say  that  the  contract  or  con- 
dition in  this  case  was  not  a  just  or  fair  one;  and  that  therefore 
the  Company  must  be  liable.  The  demurrer  must  therefore  be 
overruled. 


O'Brien,  J. 

I  am  also  of  opinion  that  the  demurrer  taken  by  defendants  to 
plaintiff's  replication  should  be  overruled.  The  first  question  is, 
whether  the  provisions  of  the  7th  section  of  the  Railway  and  Canal 
Traffic  Act  (17  &  18  Vie^  c.  31),  which  make  null  and  void  all 
notices,  conditions,  and  declarations  limiting  the  liability  of  a  Com- 
pany for  loss  or  injury  to  any  horses,  cattle,  goods,  dkc,  except  such 
conditions  as  the  Court  or  Judge  should  consider  just  and  reason- 
able, extend  to  cases  in  which  such  conditions,  ^m;.,  are  embodied  in 
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a  special  contract,  signed,  in  conformitj  with  the  subsequent  pro-  E.  T.  1862. 
▼ISO  of  that  section,  by  the  owner  of  the  cattle,  &c.,  or  by  the  person  "^^" '  ^"^ 
delivering  them  to  the  Company.  Upon  this  question,  I  think  we  ^^^^^ 
are  bound  by  the  decision  of  the  Court  of  EiTor  in  England,  in  the  waterford 
case  of  M'Manua  v.  The  Lancashire  and  Yorhshire  Railway  Com- 
pany (a).  In  that  case,  the  condition  limiting  the  liability  of  the 
Company  was  contained  in  a  document  signed  by  the  owner,  and  the 
Court  of  Exchequer  had  decided  that  the  Company  were  thereby 
exonerated  from  liability ;  but  the  Court  of  Error  (Erie,  J.,  dis- 
senting) reversed  that  decision  ;  being  of  opinion  that  the  condition 
was  unreasonable,  and  was  accordingly  void,  under  the  provisions  of 
the  7th  section.  The  Court  of  Error  decided  that  case  upon  the 
ground  that  those  provisions  extended  to  all  cases  where  the  Com- 
pany sought  to  relieve  themselves  from  liability  for  such  loss  or 
injury  by  relying  on  any  special  conditions,  whether  those  conditions 
were  contained  in  notices  acquiesced  in  by  the  owner,  or  in  a  special 
contract,  signed  under  the  subsequent  proviso  in  said  7th  section. 
The  effect  of  this  decision  is,  that  where  any  cattle,  goods,  &c.,  are 
delivered  to  a  Company,  for  the  purpose  of  being  carried,  no  con- 
tract, however  special,  and  though  signed  by  the  owner  or  person 
delivering  such  cattle,  goods,  &c.,  can  relieve  the  Company  from 
liability  for  tlie  neglect  or  default  of  themselves  or  their  servants  in 
respect  of  such  cattle,  goods,  &c.,  except  the  terms  of  such  contract 
are  considered  by  the  Court  to  be  just  and  reasonable. 

It  has  been  urged  by  defendants'  Counsel,  that,  in  the  subsequent 
case  of  Beale  v.  The  South  Devon  Railway  Company  (6),  some  of 
the  Barons  of  the  Court  of  Exchequer  in  England  expressed,  in 
strong  terms,  their  disapprobation  of  this  decision.  But  in  that  case, 
Mr.  Baron  Martin,  who  had  delivered  the  original  judgment  of  the 
Court  of  Exchequer  in  M^Manus's  ease^  stated  that  he  considered 
himself  bound  by  the  authority  of  the  Court  of  Error.  That  de- 
cision has  not  been  appealed  from ;  it  has,  on  the  contrary,  been 
recognised  and  followed  by  other  Judges,  in  some  of  the  cases  cited 
in  the  argument:  and  we  should  accordingly  be  bound  by  its 
authority,  even  though  we  disapproved  of  it.    For  my  own  part, 


(a)  4  H.  &  N.  327. 


(6)  5  H.  &  N.  875. 
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£.  T.  1862.  I  entirely  concar  in  the  principle  of  that  decision.    It  would  mate- 
^^ '  rially  restrict  the  operation  of  the  statute,  and  would  be  inconsistent 

LLOTD  ^.^^  ^^^  manifest  intention  of  the  Legislature  in  passing  it,  to  hold 
WATERFOBD  that  Railway  Companies,  who  have  acquired  almost  a  monopoly  of 
traffic,  and  to  whose  terms  the  public  are  in  great  a  measure  compelled 
BAiLWAT.  to  accede,  could  e^ade  the  statute,  by  having  a  delivery-ticket  pre- 
pared with  clauses  relieving  them  from  all  responsibility ;  and  then 
refusing  to  take  the  cattle,  goods,  &e,t  except  the  ticket  was  signed 
by  or  on  the  part  of  the  owner.  He  may  have  no  other  alternative 
than  that  of  sending  his  cattle,  goods,  &c.,  by  the  Railway,  on  such 
terms  as  the  Company  thought  fit  to  impose,  or  of  not  sending  them 
at  all.  In  many  cases  he  would  be  compelled  to  submit  to  those 
terms,  however  unjust  he  might  regard  them ;  in  other  cases,  from 
the  manner  in  which  the  Railway  traffic  of  this  country  is  carried 
on,  the  ticket  would  be  signed  by  or  on  the  part  of  the  owner  as  a 
matter  of  course,  without  considering  the  effect  of  its  terms ;  and 
Railway  Companies  would  thus  be  enabled  (notwithstanding  the 
statute)  to  secure  for  themselves  that  exemption  from  liability  which 
they  had  previously  enjoyed,  and  of  which  it  was  the  manifest 
intention  of  the  Legislature  to  deprive  them. 

The  next  question  for  our  consideration  is,  whether  the  conditions 
in  the  delivery-ticket,  relied  on  by  defendants  in  this  case,  are  just 
and  reasonable.  With  respect  to  the  first  of  them  (that  marked  A)^ 
it  was  virtually  conceded  by  defendants'  Counsel  that,  if  the  pro- 
visions in  it,  exempting  the  Company  from  liability,  stood  alone  and 
unqualified,  they  could  not  contend  that  it  was  either  just  or  reason- 
able. It  is  almost  sufficient  to  read  that  condition,  to  show  that  it 
would  be  both  unjust  and  unreasonable  to  bind  the  party  by  its 
terms. — [Read  condition  AJ] — ^It  would  follow  from  that  condition 
that,  however  remiss  the  Company  or  their  servants  may  be  in  dis- 
charging their  manifest  duty,  however  gross  may  be  their  neglect  or 
misconduct,  they  would  still  be  exempted  from  all  responsibility ; 
and  I  need  not  say  that  such  a  result  would  be  utterly  repugnant  to 
justice. 

It  has  however  been  contended,  by  defendants'  Counsel,  that  as 
this  first  condition  {A)  applies  only  to  the  conveyance  of  horses  at 
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the  low  rate  of  charge,  the  objection  to  it  is  removed  by  the  second  £.  T.   1862. 
condition  (marked  J9),  which  enabled  the  plaintiff,  on  payment  of  a     ^^1^ — ^^ 
moderate  increased  rate  of  charge,  to  have  his  horses  conveyed  at 
the  risk  of  the  Company ;  that  the  exemption  of  the  Company  from  watebfokd 
all  liabiliiy,  nnder  condition  A,  ceased  to  be  unjust  or  unreasonable     tjmerick 
when  plaintiff  had,  under  condition  Bj  the  option,  on  reasonable     railway. 
terms,  of  imposing  that  liability  upon  them ;  and  that  as  plaintiff,  * 
instead  of  doing  so,  chose  to  adopt  the  provisions  of  condition  A  as 
bis  contract  with  the  Company,  and  thereby  avoided  the  payment  of 
the  increased  rate  of  charge,  he  cannot  now  get  rid  of  that  condition 
on  the  ground  of  its  being  unreasonable.     There  would  be  weight 
in  this  argument  if  condition  B  was,  in  itself,  unobjectionable ;  but 
there  is  a  provision  in  it  that,  even  in  cases  where  the  increased 
rate  of  charge  is  paid  by  the  owner,  the  Company  should  be  ex- 
empted from  liability  for  any  damage  to  the  horses,  ^*  unless  the 
''  injury  is  stated,  and  pointed  out  to  the  Company's  agent,  at  the 
^time  of  unloading. **    I  concur  in  the  opinion  of  my  Lord  Chief 
Justice,  that  this  provision  would  be  an  unjust  and  unreasonable 
one  to  impose  upon  the  owner.     In  many  cases,  where  injury  had  in 
fact  been  sustained  by  the  horses,  it  would  be  impossible  for  the 
owner  or  his  servant  to  comply  with  that  provision  ;  or  to  ascertain, 
at  the  time  of  unloading,  whether  the  horses  had  been  injured  to 
any  and  what  extent.     It  follows  therefore,  in  my  opinion,  that  con- 
dition Bi  as  qualified  by  this  provision,  is  invalid,  and  cannot  be 
relied  on  as  remedying  the  objection  to  condition  A,  or  as  giving 
plaintiff  the  power,  by  adopting  it,  of  entering  into  a  just  and  rea- 
sonable contract  with  the  Company  as  to  their  liability.   Defendants' 
Counsel  however  have  further  argued  that,  assuming  this  provision 
in  condition  B  to  be  unjust  and  unreasonable,  it  would  then,  under 
the  statute,  be  null  and  void ;  and  that  therefore,  if  plaintiff  had 
paid  the  increased  rate  of  charge,  he  would  have  been  entitled  to 
make  the  Company  liable,  notwithstanding  the  insertion  of  such 
proviso ;  and  that  accordingly,  as  plaintiff  had  still  the  option,  on 
reasonable  terms,  of  making  the  Company  liable,  he  could  not 
contend  that  condition  A,  which  exempted  them  from  all  liability. 
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E.  T.  1862.  was  unjust  or  unreasonable.    With  respect  to  this  argument,  it 

v-..-^ '      appears  to  me  that,  although  if  plaintiff  had  paid  the  increased  rate 

of  charge  under  condition  B,  be  could  bold  the  Companj  liable,  not- 
WATERFORD  withstanding  his  non-compliance  with  the  proviso  in  question,  on 
UMERiCK  ^^^  ground  that  the  proviso  was  not  just  or  reasonable,  yet  that  it 
RAILWAY,  is  not  open  to  the  Company  to  rely  on  such  a  result,  as  removing  the 
objection  to  condition  Am  It  is  requisite,  under  the  statute,  that  any 
conditions,  made  for  the  purpose  of  limiting  the  Common  Law 
liability  of  the  Company,  should,  in  order  to  have  that  effect,  lie 
just  and  reasonable.  In  deciding  whether  any  condition  relied  on 
for  that  purpose  is  just  and  reasonable,  we  should  consider  it  in  the 
terms  in  which  it  is  framed  by  the  Company ;  and  if  the  condition, 
as  so  framed,  be  unreasonable,  on  account  of  any  proviso  inserted 
in  it,  I  do  not  think  the  objection  is  answered  by  saying  *'  that  such 
"  proviso  is  null  and  void  under  the  statute ;  and  that  the  condi- 
**  tion  should  be  considered  as  if  the  proviso  was  expunged  from 
*'  it ;  in  which  case  it  would  be  a  just  and  reasonable  condition,  on 
*^  which  the  Company  might  rely."  If,  as  in  the  case  now  before  us, 
the  Company  rely  on  a  subsequent  condition,  as  removing  the  objec- 
tions to  a  previous  one,  they  must,  in  my  opinion,  rely  on  it  in  its 
entirety,  and  as  it  has  been  framed ;  and  if,  as  so  framed,  it  also  is 
invalid  under  the  statute,  it  cannot  have  the  effect  of  giving  validity 
to  such  previous  condition.  It  may  be  just  and  reasonable  that  the 
liability  of  a  Company  for  the  conveyance  of  animals,  goods,  &c., 
should  be  limited  to  cases  where  a  moderate  increased  rate  of  charge 
is  paid  by  the  owner,  and  that  accordingly  a  condition  to  that  effect 
should  be  made;  but  such  condition  should  not  include  a  further 
proviso,  which,  if  carried  out^  would  render  the  entire  condition 
unjust  and  unreasonable*  Though  such  proviso  be  invalid  under 
the  statute,  the  insertion  of  it  in  the  condition  may  naturally  deter 
the  owner  from  availing  himself  of  that  condition  at  all,  by  making 
the  increased  payment ;  as  he  might  consider  that,  by  reason  of  the 
proviso,  the  payment  would  probably  be  productive  of  no  benefit 
to  him  in  the  event  of  any  injury  being  sustained  by  his  property. 
Some  objections  were  taken  by  plaintiff's  Counsel,  during  the 
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argament,  as  to  the  frame  of  the  fifth  defence,  to  which  pkintiff's  £.  T.  1862. 

replication  was  filed.     I  think  it  unnecessary  to  consider  them,     ^ — ^ 

being  of  opinion  that  the  replication  is  a  good  and  sufiicient  answer 

to  the  defence ;  and  that  there  should  therefore  be  judgment  for  watbrfobd 

plaintiff  on  this  demurrer.  limerick 

RAILWAY. 
FiTZOSRALD,  J. 

I  concur  in  the  judgment  pronounced  bj  the  Lord  Chief  Jus- 
tics,  and  in  the  reasons  given  by  my  Brother  O'Brien,  save  that  I 
refrain  from  expressing  any  opinion  upon  lI*Manu^s  ease  (a).  We 
are  bound  by  that  decision,  on  the  7th  section  of  the  Railway  and 
Canal  Traffic  Act  (17  &  18  Vie.^  c.  31),  until  it  shall  have  been 
o?erruled  by  a  superior  authority.  That  leaves,  as  the  only  point 
for  our  decision,  the  question  whether  these  conditions  are  just  and 
reasonable,  within  the  meaning  of  the  Railway  and  Canal  Traffic 
Act? 

My  judgment  rests  upon  the  first  paragraph  of  the  writ  of  sum- 
mons and  plaint,  which,  after  stating  the  liability  of  the  defendants, 
as  carriers  of  goods  for  hire,  from  the  city  of  Limerick  to  the 
Limerick  Junction  station,  states  **  That  the  plaintiff  delivered  to  the 

r 

^  defendants,  and  the  defendants  received  as  such  carriers,  seventeen 
'*  horses,  the  property  of  the  plaintiff,  to  be  taken  care  of,  and  safely 
"and  securely  carried  by  the  defendants  from  Limerick  to  the  Lime- 
"rick  Junction  station,  and  there,  within  a  reasonable  time,  to  be 
'*  safely  and  securely  delivered  by  the  defendants  to  the  plaintiff,  yet 
"the  defendants  neglected,  for  a  long  and  unreasonable  time,  to 
"carry  and  deliver  up  the  said  horses  as  aforesaid,  and  unreasonably 
'^detained  the  said  horses  at  Limerick  aforesaid  for  several  hours." 
The  complaint  is  not  that  the  defendants  delivered  the  horses  at  the 
Limerick  Junction  station  at  an  unreasonable  time ;  but  is  for  the 
unreasonable  detention  of  the  horses  at  Limerick  at  the  eommenee- 
nunt  of  the  journey.  The  plaint  then  avers  ''  That  the  defendants 
"  did  not  take  due  care  of  the  horses,  but  on  the  contrary  allowed  or 
^caused  the  said  horses  to  be  greatly  frightened  by  divers  noises 

(a)  4  H.  &  N.  327. 
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lilMEBICK. 
RAILWAY. 


E.  T.  1862.  <' while  so  detained,  by  reason  of  which  several  of  said  horses  were 
yiitfgw 8    ew:    ((|^^^^  ^Q^  injured,  and  several  also  became  sick  and  diseased; 

"and  the  said  horses  were  thereby  greatly  deteriorated  in  value; 
WATBKFORD  "  and  the  plaintiff  has  expended  large  sums  in  curing  said  horses." 

I  call  attention  to  the  shape  of  that  paragraph  especially,  because, 
as  to  the  two  other  paragraphs,  there  is  a  condition  or  portion  of  the 
special  contract  which,  if  it  alone  had  been  relied  upon,  I  would  pro- 
bably consider  just  and  reasonable,  and  an  answer  to  the  second  and 
third  paragraphs.  But,  as  to  the  first  paragraph,  which  complains 
of  the  detention  of  the  horses  at  Limerick,  the  defence  pleaded  to  it 
is,  ^'  That  the  horses  were  received  to  be  carried  and  conveyed  by 
"  the  defendants,  for  the  plaintiff,  from  Limerick  to  Limerick  June- 
^*  tion  station  aforesaid,  at  a  certain  special  reduced  rate  of  charge, 
"and  under  and  subject  to  a  certain  contract,  made  between  the 
*^  plaintiff  and  the  defendants,  and  signed  by  the  plaintiff,  whereby 
"  it  was  agreed  that  the  said  horses  being  so  received,  as  in  this  plea 
"  mentioned,  the  defendants  should  in  no  case  be  responsible  for  the 
"  delivery  of  said  horses  at  any  particular  time,  and  should  be  free 
"from  all  liability  in  respect  of  them,  whether  in  the  loading, 
"  unloading,  or  in  the  transit  or  conveyance  of  the  same,  or  whilst 
"in  their  vehicles  or  on  their  premises.  And  the  defendants  say 
"that  the  said  alleged  injury,  damage  or  deterioration,  in  the  sum- 
"mons  and  plaint  mentioned,  occurred  and  was  caused  while  the 
"said  horses  were  being  loaded  or  unloaded,  or  in  the  transit  or 
"conveyance  of  the  same,  or  whilst  in  their  vehicles  or  on  their 
"  premises." 

In  the  argument,  it  was  almost  conceded  that  the  first  term  or 
condition  of  the  special  contract  would,  if  taken  by  itself,  be  unjust 
and  unreasonable,  as  it  sought  to  excuse  the  defendants  from  aU 
liability  under  all  circumstances ;  but  it  was  contended  that,  there 
being  an  alternative  condition,  of  which  the  plaintiff  might  make 
choice,  that  makes  the  whole  just  and  reasonable.  That  alternative 
condition  is  not  alluded  to  or  set  out  out  in  the  fifth  defence; 
and  I  expressed  a  doubt  whether  the  pleader  can  ask  the  Court 
to  permit  him  to  rely  upon  a  document  which  is  not  before  us. 
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liLOTD 

V, 

WATBBFORD 

AND 

LIMERICK 

SAILWAT. 


Boty  as  the  plaintiff  has  set  out  the  whole  of  the  special  contract  E.  T.  1862. 
in  his  replication,  I  think  that  we  can  look  at  it  in  aid  of  the  <?r^'f:gy* 
defence,  as  it  is  upon  the  whole  of  the  record  and  pleadings  that 
we  are  to  give  judgment. 

As  to  the  first  paragraph,  I  should,  in  the  first  instance,  state  that 
condition  Aj  the  first  portion  of  the  special  contract,  is  unreasonable, 
as  it  stands.  That  condition  is : — '*  The  Waterford  and  Limerick 
"  Railway  Company  undertake  the  conveyance  of  horses  at  the  low 
''rates  of  charges  above  stated,  solefy  on  the  condition  that  they 
**  shall  be  free  from  all  liability  in  respect  of  them,  whether  in  the 
**  loading,  unloading,  or  in  the  transit  and  conveyance  of  the  same, 
"  or  whilst  in  their  vehicles  or  on  their  premises."  If  that  condition 
stood  alone,  it  would  not,  in  my  opinion,  be  a  just  and  reasonable 
condition,  as  it  excludes  the  possibility  of  the  defendants  being  liable 
under  any  state  of  circumstances.  But  then  we  have  to  see  whether 
condition  A^  when  aided  by  condition  B,  the  alternative,  becomes 
just  and  reasonable.  Condition^  is  this: — *' The  Waterford  and 
■<  Limerick  Company  will  undertake  the  risk  of  conveyance  only  in 
"consideration  of  an  additional  payment  of  £20  per  cent,  on  the 
'4ow  rate  of  charge."  If  the  condition  had  stopped  there,  I  would, 
notwithstanding  the  able  argument  addressed  to  us  on  behalf  of  the 
plaintiff,  have  probably  come  to  the  conclusion  that  the  whole  con- 
tract was  just  and  reasonable;  for,  whilst  at  the  low  rate  of  charge 
the  defendants  sought  to  excuse  themselves  from  liability,  they  at 
the  same  time  offered  an  alternative  that,  upon  the  payment  of  £20 
per  cent,  additional,  the  defendants  would  become  responsible  for 
the  safe  carriage  of  the  horses.  But  the  question  is,  whether  con- 
dition Bf  when  taken  altogether,  including  not  only  the  part  which 
I  have  read,  but  also  the  remaining  portion  which  I  am  now  about 
to  read,  is  just  and  reasonable.  The  remainder  of  it  is  this  : — "  But 
"  no  claim  for  damage  sustained  by  any  animal  conveyed  at  such 
"additional  rate  will  be  entertained  by  the  Company,  unless  the 
"injury  is  stated  and  pointed  out  to  the  Company's  agent  at  the 
"^iW  of  unloading.** 

In  the  coarse  of  the  argument,  and  before  Mr.  Serjeant  Sullivan 
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£•  T.  1862.  commenced  his  reply,  attention  was  called  bj  the  Court  to  this  term 

Queen't  Bench 
^*  -y'     »     of  the  contract ;  and  it  was  pointed  out  to  Counsel  that  this  term 

LLOTD 

V,  appeared  to  the  Coart  to  be  in  itself  nnjost  and  unreasonable ;  but 

WATESFORD  we  did  not  hear  from  the  learned  Serjeant  a  single  observation  to 

AND 

LiicERiCK  ^^^^0  ^^  ^^^  ^^^  impression.  Condition  B  cannot  be  separated 
RAiLWAT.  into  two  portious.  It  is  one  entire  alternative  offer  bj  the  Company 
to  undertake  the  risk  of  conveyance  upon  payment  by  the  owner  of 
the  horses  of  £20  per  cent,  in  addition  to  the  low  rate  of  charge ; 
but  that  no  responsibility  shall  attach  to  the  Company  on  account  of 
any  injury  done  to  the  animals,  unless  it  is  pointed  out  to  the  Com- 
pany's agent  at  the  time  ofutdoading,  We  are  all  of  opinion  that 
to  aUow  Railway  Companies  to  bind  parties  by  this  kind  of  condi- 
tion would  be  unjust  and  unreasonable ;  and  as  condition  A^  taken 
by  itself,  is  unjust  and  unreasonable,  it  cannot  possibly  be  aided  by 
condition  J?,  which  is  not  in  itself  just  or  reasonable.  Therefore, 
the  plaintiff  is  entitled  to  judgment  upon  the  first  paragraph. 

There  are  two  other  paragraphs,  as  to  which  different  consi- 
derations are  applicable ;  but  which  now  become  comparatively 
unimportant  The  second  paragraph  may  possibly  be  considered 
as  going  for  the  non-delivery  of  the  horses  within  a  reasonable 
time.  It  does  not  complain  of  any  default  on  the  part  of  the 
defendants  during  the  transit ;  and  the  third  paragraph  is  framed 
on  the  special  contract  to  convey  the  horses  from  Limerick  to  the 
Limerick  Junction  station,  at  such  an  early  hour  on  the  day 
of  their  departure  from  Limerick,  that  they  should  be  delivered 
at  the  Limerick  Junction  station  tit  time  to  reach  Dublin  before 
the  close  of  the  same  day.  Now,  there  is  a  term  of  the  special 
contract  which,  according  to  my  present  opinion,  would  be  appli- 
cable to  both  the  second  and  third  paragraphs.  The  term  is 
that : — ^  The  Company  will  in  no  case  be  responsible  for  the 
"  delivery  of  horses  at  any  particular  time^  or  for  any  particular 
''market  or  race-meeting."  If  the  defendants  had  relied  upon 
that  term  of  the  special  contract,  and  upon  that  term  alone,  as 
a  condition  applicable  in  answer  to  the  second  and  third  para- 
graphs, it  might  possibly  be  that  we  should  have  been  obliged 
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to  giye  jadgment  in  their  favor.    But  the  present  defence  is  no  £.  T.  1862. 
answer  to  the  action;  and  the  defendants  having  mixed  up  the      — >v,  ^ 
terms   together  in  one  defence  to  all  three  paragraphs,  ask  us 
whether  condition  i?,  without  the  addition  of  this  term,  is  a  just  watebfobd 
and  reasonable  condition?     The  opinion  of  the  Court  is,  that  con-     ,,.^.,^« 

^  '  UMEBICK 

dition  Aj  so  taken,  is  not  a  just  and  reasonable  condition,  and     bailwat. 
that  the  plaintiff  is  entitled  to  our  judgment  on  the  second  and 
third  paragraphs  also.    If  the  plaintiff  goes  further,  it  will  be  for 
him  to  consider  how  far  he  will  be  able  to  maintain  his  action 
upon  the  second  and  third  paragraphs. 
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H.  T.  1864. 

Cfrm,  Appeal. 


7011.23. 
April  IS. 


COURT  OF  CRIMINAL  APPEAL. 


THE  QUEEN  v.  MARY  JOHNSTON.* 


M.  J.,  siupec-  The  following  case  was  reserved  from  the  Commission  Court  for 

ted  of  haying 

oommitted  fe-  the  county  of  Dublin,  by  the  Hon.  Justice  O'Brien  and  the  Hon. 

lony,  waB  fol-   t    x-       /-i 

lowed  and       Justice  Christian. 

cotu^le  m*       'r^®  prisoner  was  tried  before  us,  on  the  9th  of  December  last, 

^^constow!^  *^  *^®  Commission  for  the  county  of  Dublin,  for  having  feloniously 

M^wSuhe  ®*^^®^  ®*S^'  ^®*^'  *^^  property  of  William  Hutchings. 

waa,  and  that  The  first  witness  examined  was  Mr.  W.  Hutchings,  who  stated 
Bhe(M.J.)waa 

charged    with  town ;  that  prisoner  came  into  his  shop  on  Saturday  the  28th  of 
felonj,  pro- 
ceeded to  pnt  to  the  effect  that  he  kept  a  boot  and  shoe  and  leather  shop  in  Kings- 
Beveral    qnea- 
tions  to  her,  November  last,  and  asked  to  be  fitted  with  a  pair  of  boots,  which 

relative    to   a  _,        '     .  i        ,»        ••  .  •     •       i_ 

parcel  in  her  ^&s  done.     That  at  her  request  he  allowed  her  to  remain  in  the 

contidned  the  ^^^P  ^^^  some  time;  that,  while  she  was  there,  he  went  out  of 
po8(^  to^Save  ^^^  ^^^P'  ^°^  ^^^^  ^^^  assistant,  F.  Redmond,  there ;  and  that  when 
At'^th"^^^    ^*°®^  returned  to  the  shop,  in  about  a  quarter  of  an  hour,   the 

he  aaked  the  prisoner  had  gone ;  that  she  returned  in  about  ten  minutes  after- 
qneetions,   the  '^  o        ' 

constable  had  wards,  and  said  that  the  boots  she  selected  were  rather  tight,  and 
not  told  M.  J.  ^ 

that  she   was  that  she  wished  him  to  take  her  measure  for  another  pair;  that 

under    arrest, 

"bnthewoald  he  did  so,  and  asked  for  her  address;  that  she  gave  her  name  as 

not    have   let 

her  go."    He  Miss  Johnston ;  told  him  to  send  the  pair  of  boots  to  Mr.  Knight's 

pressly    hold    '^^^P  ^^  Kingstown,  and   that  she  left  witness's   shop  in  a  couple 
out  any  threat 
or  indnoement 

to  M.  J. ;  nor  did  he,  before  she  answered  him,  give  her  any  cantion.  M.  J.  haying 
answered  the  questions,  the  constable  then  told  her  she  was  not  bound  to  say  any- 
thing that  would  criminate  herself;  and  said  he  should  bring  her  to  the  police-ofiSce. 
— Held,  by  eight  Judges,  that  the  conyersation  between  M.  J.  and  the  constable 
was  receivable  in  evidence ;  and,  by  three  Judges,  that  it  was  not  so  receivable 

Cases  on  this  point  geneially  reviewed. 


•  Coram  Lefbot,  C.  J.,  Monahan,  C.  J.,  PiooT,  C.  B.,  Ball,  Kbogh, 
O'Brien  and  Hates,  JJ.,  Fitzgerald  and  Hughes,  BB.,  Fitzgerald,  J., 
and  Deast,  B. 
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of  minutes  id'terwardfl.  That  on  the  next  day,  two  detective  police-  H.  T.  1864. 
men  called  on  him,  and  brought  him  four  odd  boots,  which  were  his.  ^'-s^vL* ' 
These  boots  were  produced  to  witness  at  the  trial,  and  appeared  to  ^ 

•7. 

be  all  for  the  right  foot.    Witness  stated  he  had  the  fellows  of  them    Johnston. 
ally  and  produced  them  at  the  trial.    He  also  stated  that  he  had  all 
thC'right  boots  in  his  shop  on  the  morning  of  the  28th  of  November, 
and  that  he  did  not  give  them  to  the  prisoner. 

This  witness  was  cross-examined  as  to  the  fact  of  the  boots 
brought  to  liim  bj  the  policeman  being  his ;  and  also  as  to  whether 
they  might  not  have  been  sold  in  the  shop  by  his  niece,  who  some- 
times sold  boots  for  him,  or  by  his  assistant,  said  P.  Redmond,  who 
were  not  examined. 

The  second  witness  was  William  Doyle,  a  policeman.  He  stated 
thaty  on  Saturday  the  28th  of  November  last,  he  and  another 
policeman  (Inspector  M'Dermott)  followed  the  prisoner  from  Dublin 
to  Kingstown,  by  railway ;  that  they  followed  her  to  several  places 
in  Kingstown,  and  saw  her  go  on  two  occasions  into  Mr.  Hutchings's 
shop.'  That  then  they  followed  her  to  the  railway  station  at  Kings- 
.  town,  and  went  back  to  Dublin  in  the  same  train  with  her.  That 
she  had  a  small  paper  parcel  and  a  bag  in  her  hand  when  going  into 
the  train  at  Kingstown ;  and  that  at  Westland-row  station  she  laid 
the  parcel  on  the  ticket-office.  That  Inspector  M*Dermott  and 
witness  (who  were  both  in  plain  clothes)  then  went  up  to  her. 
Witness  stated  what  took  place  on  their  going  up  to  her  as  fol- 
lows:— ''I  told  her  we  belonged  to  the  police,  and  that  she  was 
''described  to  us  as  having  stolen  boots  from  shops  in  the  city. 
'*I  also  said  to  her  that  she  was  charged  as  committing  felony. 
"I  asked  her  what  she  had  in  the  parcel.  I  would  not  have  let 
"  her  go ;  but  I  did  not  tell  her  that  I  would  not  do  so." 

Witness  was  then  asked  by  the  Crown  Counsel  **  what  did  the 
''prisoner  say  to  you  when  you  asked  her  what  she  had  in  the 
"  parcel  ?^ 

Mr.  Curran^  prisoner's  Counsel,  objected  to  that  question ;  and 
the  witness  being  further  examined,  then  stated  as  follows : — 

''  I  did  noty  before  I  asked  her  that  question,  or  before  the  prisoner 
"answered  it,  give  her  any  caution,  or  hold  out  any  inducement. 
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H.  T.  1864.  *'and  I  have  stated  all  that  was  said  between  m.  .  I  do  not 

Crt'iR.  AppeaL 
^—  — w   — '     ^'recollect  Inspector  M'Dermott  saying  anything  to  her  at  all.' 

THE    QUEEN  __.  ,  ,^,.  ,,..  /..  tin, 

^^  Witness  then  stated  (subject  to  the  objection  of  prisoner  s  Coun- 

JOHRSTON.  sel) : — "  Prisoner  said  she  had  two  pair  of  boots  in  the  parcel ;  and 
*^  I  then,  before  I  said  anything  else  to  her,  took  the  parcel  from 
^her;  and  then  I  again  asked  her  where  she  got  them.'' 

Prisoner's  Counsel  then  objected  to  the  witness  stating  what  the 
prisoner  said  in  reply  to  the  witness,  and  relied,  amongst  other 
things,  on  the  decision  of  the  present  Lord  Chief  Baron,  in  the 
case  of  Regina  v.  Bodkin  (a).  The  evidence  being  pressed  by  the 
Crown  Counsel,  we  stated  that  we  would  receive  the  objection,  and 
that  we  would  reserve  the  question  of  its  admissibility  for  the  consi- 
deration of  the  Court  of  Criminal  Appeal*  The  witness  then  stated 
that,  when  he  asked  the  prisoner  where  she  got  the  boots,  she  said 
that  '*  she  was  made  a  present  of  them  in  Kingstown ; "  and  the 
witness  also  stated  (subject  to  the  like  objection  and  reservation) 
tbe  subsequent  part  of  the  conversation  between  him  and  the 
prisoner  on  that  occasion,  as  follows: — ^'I  said  to  the  prisoner 
"  that  I  saw  her  in  Mr.  Hutchings's  shop  in  Kingstown ;  and  I 
<< asked  whether  it  was  there  she  got  them;  she  said  yes;  and 
''that  she  took  them  out  of  that.  I  then  told  her,  after  she 
''answered  the  foregoing  questions,  she  was  not  bound  to  say 
"anything  that  would  criminate  herself;  and  I  told  her  that  we 
"should  arrest  her,  and  bring  her  to  the  police-office,  which  we 
"  did.  I  kept  the  boots  " — [witness  identified  them  as  those  already 
\  produced  to  Mr.  Hutchings]. 

The  jury  found  the  prisoner  guilty.  Another  indictment  had 
been  found  against  her  at  the  same  Commission,  the  trial  of  which 
was  postponed  till  next  Commission.  We  did  not  sentence  the 
prisoner ;  but  decided  she  should  be  kept  in  custody,  and  postponed 
her  sentence  till  the  opinion  of  this  Court  should  be  taken  as  to  the 
admissibility  of  all  the  evidence  objected  to  by  prisoner's  Counsel, 
as  above  mentioned. 

We  therefore  request  the  opinion  of  the  Court,  whether  the  entire 
of  the  evidence  objected  to  by  the  prisoner's  Counsel  as  aforesaid 

(a)  8  Ir.  Jar.  340. 
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was  legally  and  properly  admissible.  If  any  portion  of  said  evidence  H.  T.  1864. 
was  not  legally  and  properly  admissible,  then  the  conviction  is      x^^y  .^ 

.      ,  J  THE    QUXElf 

to  be  reversed.  j 

J.  Chbistian.  johnstoh. 

10th  Jan.  1864.  Jabies  O'Bsien. 


J,  A.  Curran  (with  him  MoHoy\  for  the  prisoner. 

The  general  rnle  of  law  on  this  point  is  to  be  found  in  Regina  v« 
Baldry  (o).  There,  Lord  Campbell,  C.  J.,  says : — "  Prisoners  are 
*'  not  to  be  interrogated.  By  the  law  of  Scotland  they  may  be ; 
"but  by  the  law  of  England  they  cannot*'  (p.  441).  Any  exami- 
nation of  a  prisoner  is  considered  to  be  a  privilege  in  his  favor,  and 
not  an  additional  peril  to  him :  1  Ch.  Cr.  LaWy  p.  84 ;  HayeM  Cr, 
Law  J  p.  254  ;  Stephen.  Cr.  Law^  p.  190. 

There  are  some  authorities  apparently  on  the  other  side,  but 
which  are  all  distinguishable :  Rex  v.  Thomion  (6).  There  was 
DO  threat  or  promise  in  that  case ;  and  the  point  of  that  case  has 
been  diflferently  decided  since  that  date  (1824):  Rex  v.  Wild(e)» 
In  that  case  the  question  was  not  asked  by  any  person  in  authority : 
The  King  v.  Gibney  (d).  In  that  case  the  evidence  was  admitted, 
becaose  there  was  no  threat  of  a  temporal  nature  held  out.  There 
is  a  very  strong  expression  of  Doherty,  C.  J.,  on  this  subject,  in 
Regina  v.  Hughes  (e).  In  Regina  v.  Doyle  (/J  evidence  of  this 
kind  was  excluded.  Regina  v.  Devlin  (g)  is  to  the  same  effect . 
Regina  v.  TooU  (h)  ;  Regina  v.  Has$eU{t) ;  Regina  v.  Bodkin  {h). 
— [PiooT,  C.  B.  I  think  it  right  to  state  that,  in  that  very  case,  I 
received  evidence  of  a  voluntary  statement  made  by  the  prisoner  to 
the  policeman,  previous  to  the  question  having  been  put  to  him  by 
the  policeman.] — Tay*  Ev.^  see.  798,  and  Regina  v.  Pettii  (Q  were 
also  cited. 

(a)  2  Den.  C.  C.  4S0.  (6)  1  Moo.  C.  C.  27. 

(0  1  Moo.  C.  C.  452.  id)  Jebb.  Bes.  Cm.  15. 

(0  1  Cr.  &  Dix.  Cir.  C.  13.  (f)  1  Cr.  &  Dix,  Cir.  C.  396. 

(g)  2  Cr.  &  Dix.  Cir.  C.  157.  (A)  7  Cox.  Cr.  L.  244. 

(0  8  Cox.  Cr.  Xi.  511.  (A)  8  Ir.  Jor.,  N.  S.,  34a 

(0  4  Cox.  Cr.  L.  164. 
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H.  T.  1864.  Beyiagh  for  the  Crown  (with  him  the  Solicitor' General,  Serjeant 
I-v~^     Sullivan^  and  C  R.  Barry). 

The  question  is,  whether  the  mere  fact  that  the  evidence  consists 
JOHNSTON,  of  an  answer  to  a  question  put  hy  a  policeman  to  a  prisoner,  renders 
the  evidence  inadmissible.  I  admit  the  prisoner  was  in  custody  at 
the  time  the  question  was  put,  although  she  was  not  aware  of  that 
fact.  A  material  fact  in  the  case  is,  that  there  was  no  threat  used 
by  the  policeman,  nor  any  inducement  held  out  to  her  to  confess. 
The  fair  inference  from  the  evidence  is,  that  there  was  neither 
caution,  threat,  or  inducement  in  the  case. 

I  shall  first  refer  to  some  passages  in  various  text-books  on  the 
subject.  They  show,  at  all  events,  the  general  opinion  of  the  Pro- 
fession on  this  point:  Arch.  P.  and  £,  p.  203  (ed.  1862);  Toy. 
Ev.f  sec.  804  ;  1  Hayes  Cr.  Z.,  p.  255  ;  Joy  on  Confessiont,  pp.  34, 
42.  These  passages  show  that,  as  a  general  rule,  it  is  not  sufficient, 
in  order  to  exclude  a  statement  made  by  a  prisoner,  to  show  that  it 
has  been  elicited  by  a  question  put  by  a  person  in  authority.  I  now 
come  to  the  cases. 

JRex  V.  Gibney  (a).  This  was  the  judgment  of  the  Judges  of 
Ireland  forty-four  years  ago.  I  submit  that  it  cannot  be  held  to  be 
overruled  by  decisions  of  single  Judges  subsequently. — [The  Lord 
Chief  Justice.  The  principle  upon  which  that  case  was  decided 
was,  that  the  confession  was  a  voluntary  one.  There  was  this 
foundation  for  their  so  holding,  that  the  prisoner  stated  that  his 
conscience  would  not  let  him  conceal  the  crime  any  longer. — ^Mo- 
NAHAN,  C.  J.  Yet  they  must  have  decided  that  the  confession  did 
not  cease  to  be  voluntary,  from  the  fact  of  its  having  been  elicited 
by  a  number  of  questions.  A  great  number  of  questions  were 
asked  in  that  case,  and  some  of  them  assumed  the  prisoner's  guilt. 
No  objection  was  taken  on  that  head.  The  question  as  to  the  evi- 
dence being  inadmissible,  because  it  was  elicited  by  questions  put 
by  a  person  in  authority,  was  not  argued.] — The  next  case  is  one 
before  Crampton,  J.,  Regina  v.  Hughes  {b). 

There  are  numerous  cases  in  England  on  the  point:  Rex  v. 

(a)  Jebb.  Res.  Cases,  15.  (6)  Joy  on  Confesnons,  89. 
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Thornton  (a).    In  that  case,  the  question  assumed  the  guilt  of  the  H.  T.  1864. 

CHm»  jipptitL 
prisoner. — [Monahan,  C.  J.    The  Judges  must  have  assumed,  in     »■■  "y    ' 

THE    QU£BN 

that  case,  that  there  were  no  threats  or  intimidation  used,   and  9, 

that  therefore  the  evidence  was  admissible.] — Rex  v.  Gilham(b)y    JOHwstoh. 

Sex  V.   Wiid(e)y  Regina  v.  Kerr{d)^  are  to  the  satne  effect.-^ 

[O'Brien,  J.    In  the  last  case,  the  evidence  was  not  objected  to. 

Prisoner's  Counsel,  in  his  address  to  the  jury,  did  complain  of  the 

way  in  which  the  evidence  was  obtained.] — The  last  case  on  the 

subject  is  Regina  v.  Ckeverton  (e), — [Ball,  J.,  referred  to  the 

case  of  Rex  v.  Ellis  (f)^  before  Parke,  B.,  cited  in  Arch.  P.  and  JK, 

p.  203.] — The  foundation  of  the  conflict  in  the  cases  is  Regina  v. 

Hughes  (^).    In  that  case,  the  main  ground  for  rejecting  the  evi-^ 

dence  was,  that  it  was  irrelevant ;  and  Doherty,  C.  J.,  says : — "  This 

^'  admission  of  the  prisoner  Patrick  does  not  go  to  establish  that  he 

"  was  aware  of  Margaret  Maxwell's  guilt,  at  any  time  during  the 

^  period  she  remained  in  his  house ;  and  moreover  it  is  an  admis- 

"sion,**  &c. 

In  Regina  v.  Doyle  {h\  the  question  was  put  in  a  way  calcu- 
lated to  entrap  the  prisoner. — [Monahan,  C.  J.  How  do  yon 
distinguish  the  words  of  the  question  in  Doyle^s  case  from  those 
used  in  the  present  case  ?] — The  question  put,  namely,  '*  Was  it 
there  (in  Hutchings's  shop)  you  got  them  ?"  was  merely  a  continua- 
tion of  what  the  prisoner  herself  had  stated :  Regina  v.  Devlin  (r) 
is  founded  entirely  on  the  two  cases  I  have  cited.  Regina  v» 
Toole  (h)  is  not  a  decision  on  the  abstract  pcnnt. 

Serjeant  Sullivan  on  the  same  side* 

The  text-books  are  nearly  all  in  favor  of  the  admissibility  of  the 
evidence:  Tay,  £V.,  sec.  804.  The  Crown  is  embarrassed  by 
Baldrics  ease  {I),     That  case  rules,  according  to  Lord  CampbeH 

(a)  1  Moo.  C.  C.  27.  (b)  X  Moo.  C  C.  186. 

(c)  1  Moo.  C.  C.  452.  id)  8  C.  &  P.  176. 

(0  2  F.  &  F.  833.  Cf)  By.  &  Moo.  432. 

(p)  1  Cr.  &  Dix.  Cir.  C.  13.  (A)  1  Cr.  &  IHx.  Cir.  C,  396. 

(0  2  Cr.  &  Diz.  Cir.  C.  151.  (A)  7  Cox.  C.  C.  244. 

(0  Ubi  supra, 

VOL.  15.  9  L 
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H.  T.  1864.  (p.  441),  that  jou  cannot  interrogate  a  prisoner. — [Monahan,  C*  J. 

Crim.  Appeal,   --„         ,  ,    , ,     .  ^  t 

Km    >t    *  *     That  observation  was  probablj  in  answer  to  a  reference  to  the  case 

^^  in  ith  Cox  {Regina  v.  PeUit{a),'\ — It  is  not  open  to  Lord  Campbell 

JOHNSTON,    to  rule  that  there  can  be  no  interrogation  of  a  prisoner :  see  Regina 
y.  BerrifHan  (b). — [The  Lobd  Chief  Justice.    That  refers  to  the 
case  of  a  suspected  person  only,  and  has  nothing  to  do  with  the  case 
of  a  person  under  arrest.     There  had  been  no  real  arrest  here.    The 
constable  had  not  told  the  prisoner  that  she  was  under  arrest — 
The  Lord    Chief   Baron.    It  may  be  a  proper  thing  to  mi^ 
inquiries  from  a  person  suspected  of  a  crime,  in  order  to  ascertain 
whether  there  are  reasons  for  taking  him  into  custody ;  but  it  is  a 
different  thing  to  put  questions  to  him  tending  to  pro?e  his  guilt, 
after  he  has  been  arrested.] — I  would  suggest  that,  though  the 
custom   of  interrogating  prisoners  may  be  liable  to  abuse,  and 
though  it  has  been  condemned  by  various  Judges  (who  however 
have  invariably  admitted  the  evidence),  yet  that  the  rule  of  law  is, 
that  if  there  has  been  no  threat  or  inducement  by  the  interrogator, 
the  evidence  is  admissible,  although  it  has  been  elicited  by  inter- 
rogation.     In  Baldry*9  case  (c)  the  words  used  were,  that  what 
the  prisoner  said  *'  would  be  used  against  him  at  his  trial ; "  and  the 
Court  took  the  distinction  that,  if  the  words  had  been  *'  may  be 
used,"  it  would  have  been  right.    In  the  present  case,  the  words 
are  not  nearly  so  strong ;  and  the  question  merely  was,  '*  What 
have  you  got  in  the  parcel  ?"    If  the  answer  to  this  be  admissible, 
the  rest  must  be  so. — [The  Lord  Chief  Justice.    What  occurs 
to  me,  on  the  principle  of  the  case,  is  this : — ^If  a  Judge  comes  to 
decide  that  a  confession  is  admissible  in  evidence,  must  he  decide 
that  it  was  a  purely  voluntary  confession  ?     The  law  of  England, 
since  the  time  of  Judge  Jeffreys,  is  against  any  kind  of  extraction 
of  evidence  from  a  prisoner,  not  only  by  torture,  but  by  anything 
that  could  be  calculated  to  excite  the  prisoner  to  confess.     Any 
answer  given  under  such  circumstances  is  not  admissible.     Now, 
what  the  Legislature  has  done  is  this: — By  the  statute  14  &  15 
ViCy  c.  93,  a  Magistrate  before  whom  a  prisoner  is  brought  is  only 

(a)  4  Cox.  164.  (6)  6  Cox.  C.  C  880. 

(c)  Uhi  supra. 
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at  liberty  to  ask  hi'm  one  question,  namely,  "  Whether  he  desires  to  H.  T.  1664. 
say  anything  ?"  and  even  this  question  is  not  to  be  asked  without  a  —  *  ^  ^^7 ' 
previous  caution  being  given  to  the  prisoner,  namely,  that  whatever  ^ 
he  does  say  will  be  taken  down  in  writing,  and  may  be  used  against  johi^ston. 
him  at  his  trial.  When  the  Legislature  has  laid  down  this  as  the 
rule  for  ns  to  steer  by,  when  the  Judges  differ  as  to  the  circum- 
stances to  which  they  will  apply  the  rule,  ought  not  we  to  say  that 
the  law  of  England  does  not  allow  evidence  to  be  obtained  by  ques- 
tioning a  prisoner,  except  in  the  particular  way  prescribed  by  the 
statute. — O'Brien,  J.,  called  attention  to  the  case  in  6  Coar, 
Begina  v.  Berriman.'] — That  case  was  decided  solely  on  the 
particular  facts  of  it.  The  question  was  an  exceedingly  improper 
one,  namely,  "Where  did  you  put  the  body  of  your  child?** — 
[MoNAHAN,  C.  J.  Is  not  the  meaning  of  the  question  in  the 
present  case  "  Did  not  you  steal  the  shoes  ?"] — In  the  case  of  Rex 
V.  JEUis  (a),  evidence  of  this  kind  was  received.  The  answer  was 
given  to  a  question  put  by  a  Magistrate  to  the  prisoner,  after  he 
had  refused  the  prisoner  the  assistance  of  an  attorney. — [The  Lord 
Chief  Baron.  There  appears  to  have  been  a  new  current  of 
opinion  setting  in  after  the  passing  of  the  14  &  15  Vie, — The  Lord 
Chief  Justice.  If  we  are  put  to  choose  between  two  rules  of  law, 
I  think  the  Legislature  has  given  us  the  true  rule.] — The  tezt*books 
are  all  in  our  favor. 

Molloy^  in  reply. 

The  interrogation  of  a  prisoner,  for  the  purpose  of  eliciting  evi- 
dence to  sustain  the  prosecution,  is  foreign  to  the  spirit  of  our  law. 
*'  By  the  law  of  England,"  said  Lord  Campbell,  in  Baldry^s  eate^ 
**  prisoners  cannot  be  interrogated.*'  Serjeant  Sullivan  says  that 
this  is  a  mere  interlocutory  remark ;  but  that  is  not  so.  It  is  the 
expression  of  Lord  Campbell's  well-considered  opinion,  endorsing  a 
previous  decision  of  Chief  Justice  Wilde,  in  Begina  v.  PetHi; 
where  the  latter  refused  to  allow  the  prisoner's  answer  to  the  police- 
constable's  question  to  be  given  in  evidence,  and  censured  the 
practice  of  questioning  prisoners.     When  Baldry's  Counsel,  in  his 

(a)  Rj.  &  Moo.  432. 
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H.  T.  1664.  argument,  referred  to  this,  Lord  Campbell  interrupts  him,  to  ex- 

^  ■  Vy     ■ ' '  press  his  approval  of  Chief  Justice  Wilde's  decision,  saying,  *'  Yes, 

^^  by  the  law  of  England,  prisoners  cannot  be  interrogated.*'    The 

JOHNSTON,  examination  of  the  prisoner,  which  it  is  the  duty  of  every  Magis- 
trate to  take  before  committing  a  prisoner  or  sending  a  case  for 
trial,  is  not  the  prosecutor's  right ;  it  is  the  prisoner's  privilege — a 
favor  conferx^ed  by  the  law  upon  the  prisoner,  for  his  benefit,  that,  if 
innocent,  he  may,  upon  such  examination,  clear  himself,  and  so 
regain  his  liberty.  It  is  so  laid  down  1  Chithft  Criminal  Lawy 
p.  84.  This  examination  was  not  allowed  the  prisoner  at  Common 
Law.  It  was  first  granted  in  cases  of  felony,  by  the  2  Philip  and 
Mary  J  c.  10;  and  afterwards  extended  to  misdemeanors,  by  the 
9  G.  4,  c.  54.  The  14  &  16  Ftc,  c.  93,  regulates  the  mode  in 
which  this  examination  is  to  be  taken,  and  prescribes  the  question 
which  the  Justice  is  to  ask  the  prisoner.  It  does  not  give  him 
authority  to  ask  any  question  he  pleases.  And  accordingly,  in 
Berriman*s  ease,  when  the  Magistrate  did  not  rest  satisfied  with 
putting  the  question  prescribed  by  the  statute,  but  went  further 
and  asked  another  question,  the  present  Chief  Justice  of  the  Com- 
mon Pleas  in  England  would  not  allow  the  answer  to  be  given  in 
evidence,  and  said  that  the  question  should  not  have  been  asked. 
Is  a  constable  to  be  permitted  to  do  what  a  Magistrate  will  not 
be  suffered  to  do  ?  If  the  doctrine  contended  for  by  the  Crown 
should  be  established,  then  a  policeman  will  be  empowered  to  do 
what,  it  must  be  admitted,  neither  a  Magistrate  nor  any  of  the 
Judges  administering  the  Criminal  Law  have  power  to  do.  It  is 
no  part  of  a  policeman's  duty  to  examine  prisoners.  He  should 
leave  that,  as  the  Chief  Baron  has  observed  in  Bodhin^s  ease,  to 
the  Magistrate,  who  alone  has  the  power  to  reduce  to  writing 
what  the  prisoner  says.  It  would  be  dangerous  to  admit  evidence 
of  this  kind,  depending,  as  it  must,  on  the  '*  slippery  memory  "  of 
the  constable,  who  may  not  be  examined  till  months,  or  even  years, 
after  the  transaction;  and  then,  through  professional  zeal,  may 
unconsciously  give  a  color  and  meaning  to  the  prisoner's  answers 
which  in  reality  they  do  not  bear.  Thomton^s  ease^  cited  by  the 
Crown,  shows  the  evil  results  that  will  follow,  and  the  lengths  to 
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which  the  police  will  proceed,  if  this  class  of  Evidence  is  admitted.  H.  T.  1664* 

Crim,  Appeal, 

Thornton  was  made  to  undergo  a  species  of  torture.    He  was  a     v— ^v ' 

^  ,   .  ,  THE    QUEEN 

little  hoy  of  fourteen  years  old.    The  police-officer  arrested  him,  ^^ 

and,  instead  of  taking  him  before  the  Magistrates,  who  were  then    johwston. 
sitting,  he  sent  him  to  the  police-office,  kept  him  there  for  some 
time,  took  him  then  to  the  bridewell,  kept  him  for  nearly  a  day 
without  food,  cross-examined,  abused,  and  intimidated  the  little 
boy,  and  by  these  means  extorted  an  admission  from  him.     This 
case,  and  the  others  cited  by  the  Crown  from  Moody  and  Jebb*9 
Crown  CaseSy  are  the  authorities  relied  upon  by  the  Crown.    They 
were  decided  in  the  Court  for  Crown  Cases  Reserved,  before  the 
establishment  of  the  Court  of  Criminal  Appeal.     In  estimating 
how  far  the  reports  of  these  cases  can  be  relied  upon  as  autho- 
rities, it  is  important  to  consider  the  means  which  the  reporters 
had  of  gaining  reliable  information  as  to  the  facts  of  the  case, 
and  the  grounds  of  the  decision  which  they  report.     In  the  Court 
of  Criminal  Appeal  the  facts  are  set  forth  in  the  case,  transmitted 
to  the  Court  by  the  Judge  who  tried  the  prisoner,  the  question 
is  argued  by  Counsel,  and  the  Judges  deliver  their  judgment  in 
open  Court.     It  was  not  so  in  the  old  Court  for  Crown  Cases 
Reserved.     There  the  point  reserved  was  considered  privately,  by 
the  Judges,  in  the  Queen's  Bench  Chamber ;  their  decision  was 
not  given  publicly  in  open  Court,  but  privately  communicated  to 
the  next  going  Judge  of  Assize;   so  that  the  reporters  had  not 
the  means  of  obtaining  accurate  information  as  to  the  facts  of 
the  case,  or  the  grounds  of  the  decision  which  they  report.     There 
must  have  been  something  more  in  these  cases  than  appears  in 
the  reports;  otherwise  it  is  difficult  to  account  for  Judges  like 
Mr.  Justice  Burton  and  Chief  Justice  Bushe  overruling,  on  Circuit, 
decisions  of  the  Twelve  Judges,  in   which  they  themselves  took 
part;    especially  as  the  opinion  of  the  majority  of  the  Judges 
upon  reserved  Crown  Cases  is  binding  upon  the  individual  Judges, 
whatever  their  own  opinion  may  be :  JeWs  Reserved  Cases^  p.  234. 
Chief  Justice  Bushe  and  Justice  Burton  were  two  of  the  Judges 
by  whom  Gibney's  ease  was  decided,  yet  the  former,  in  Regina  v. 
DojfUf  and  the  latter,  in  Regina  v.  Devlin^  refused  to  allow  the 
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H.  T.  1864.  prisoner's  answers  to  a  policeman's  questions  to  be  given  in  evi- 
^.J-v— ->      dence.     Farthermore,  the  cases  upon  which  the  Crown  relies  do 
^  not  appear  to  have  been  followed,  either  in  England  or  in  this 

JOHNSTON,  country.  That  they  were  not  followed  in  England,  is  evident  from 
the  remarks  of  Chief  Justice  Doherty,  in  Regina  v.  Hughes^  and 
the  decisions  in  Peittfs  case  and  Berriman's  ctue  ;  that  they  were 
not  followed  in  Treland,  is  shown  by  the  several  decisions  of  the 
eminent  Judges  referred  to  by  Mr.  Curran,  Gihney*i  case  was 
not  reported  till  nineteen  years  after  the  decision,  and  the  report  is 
not  taken  from  the  notes  made  by  Justice  Jebb.  WiiiTi  case  and 
GUhanCs  case  are  not  analogous  to  the  present  one.  In  those 
cases  the  questions  were  not  asked  by  the  constable.  Regina  v. 
Chevertofiy  the  most  recent  case,  is  not  an  authority  for  the  Crown, 
but  rather  one  for  the  prisoner.  There,  Chief  Justice  Erie  rejected 
admissions  elicited  from  the  prisoner  by  the  constable's  questions, 
and  stigmatised  the  practice  of  questioning  prisoners  as  most  im- 
proper ;  and  from  the  note'  in  2  Foster  and  Finlayson,  it  appears 
that  Cockburn,  C.  J.,  expressed  a  similar  opinion  during  the  same 
Circuit.  Cur,  ad  vuli. 


Deast,  B. 
£.  T.  1864.  Ii^  ^his  c'^^  ^^^  prisoner  was  convicted  of  feloniously  stealing 
April  13.  ijQQts,  at  the  last  Commission,  before  Judges  O'Brien  and  Chbis- 
TiAN.  In  the  course  of  the  trial,  certain  statements  of  the  prisoner 
were  tendered  and  received  in  evidence  against  her,  though  objected 
to  by  her  Counsel.  The  circumstances  are  thus  stated  in  the  report 
of  the  learned  Judges  who  tried  the  case : — 

A  police  constable,  W.  Doyle,  stated  that  he  and  a  police  in- 
spector, both  in  plain  clothes,  followed  the  prisoner  from  Kingstown 
to  Dublin,  and  that  at  Westland-row  station  they  went  up  to  her, 
and  he,  Doyle,  told  her  they  belonged  to  the  police,  and  that  she 
was  described  as  having  stolen  boots  from  shops  in  the  city.  He 
also  said  to  her  that  she  was  charged  as  having  committed  a  felony. 
He  asked  her  what  she  had  in  that  parcel.  He  would  not,  he  said, 
have  let  her  go,  but  he  did  not  tell  her  that.  He  said  he  did  not, 
before  he  asked  that  question,  or  before  she  answered  it,  give  her 
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aoy  caution,  or  bold  out  any  inducement,  and  that  he  told  all  that  E.  T.  1864. 
was  said  between  him  and  the  prisoner ;  and  that  he  did  not  recol-  -  -^  ^? ' 
lect  that   the  inspector  said   anything.     The  prisoner's   Counsel  ^ 

having  objected  to  the  admissibility  of  the  answers  given  by  the    johhstoit. 
prisoner  to  the  questions  put  by  Doyle  under  the  foregoing  circum- 
stances,  the  Judges  received  them,  but  reserved  for  this  Court 
the  question  of  the  propriety  of  their  reception. 

It  was  contended  on  the  part  of  the  prisoner  that,  as  the  state- 
ments were  made  in  answer  to  questions  put  by  a  police  constable, 
when  she  was  in  effect  in  custody,  without  any  previous  caution, 
they  should  not  have  been  received  in  evidence  against  her;  and 
they  have  referred  us  to  observations  of  several  very  eminent  Judges 
strongly  disapproving  of  evidence  of  that  description.     However  I 
may  concur  in  those  observations,  I  have  been  unable  to  satisfy 
myself  that  there  was  any  legal  objection  to  its  admission.    The 
rule  of  law  is,  that  admissions  made  by  a  person  accused  of  a 
criminal  offence  are  to  be  received  in  evidence  against  him  at  the 
trial,  provided  they  appear  to  be  purely  voluntary;  but  if  they 
appear  to  be  produced  by  the  influence  of  any  threat  or  induce- 
ment of  a  temporal  nature,  used  by  a  person  having  authority,  they 
cannot  be  received,  because  the  Court  cannot  be  satisfied  that  they 
are  not  the  result  of  such  threat  or  inducement,  and  therefore  notT 
purely  voluntary. 

In  Lamb's  c<ise(a)  the  rule  is  thus  stated  by  Grose,  J.,  giving 
the  opinion  of  the  Twelve  Judges : — "  The  general  rule  respecting 
"  this  species  of  testimony  is,  that  a  free  and  voluntary  confession, 
"made  by  a  person  accused  of  an  offence,  is  receivable  in  evidence 
"  against  him,  whether  such  confession  be  made  at  the  moment  he 
*'  is  apprehended,  or  while  those  who  have  him  in  custody  are  con- 
"  ducting  him  to  the  Magistrate,  or  even  after  he  has  entered  the 
^*  house  of  the  Magistrate  for  the  purpose  of  undergoing  his  ezami- 
"  nation.*' 

In  Baldrics  case  {b)  it  is  thus  stated  by  Lord  Campbell,  C.  J. : — 
''The  rule  I  take  it  to  be  as  Mr.  Mills  has  stated,  and  that  if 
"  there  be  any  worldly  advantage  held  out,  or  any  harm  threatened, 

(a)  2  Leach,  154.  (6)  2  Den.  446. 
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E.  T.  1864.  "the  confession  must  be  ezcladed.     The  reason  is,  not  that  the  law 
^     ■y.i,/     ''supposes  that  the  statement  will  be  false,  but  that  the  prisoner 

THE  OUBEIf 

^^  "has  made  the  statement  under  a  bias;   and   that,  therefore,  it 

JOHNSTON.  *' would  be  better  not  to  submit  it  to  the  jury.  If  the  matter 
''were  res  iniegra^  I  should  perhaps  have  doubted  whether  it 
''might  not  have  been  advisable  to  allow  the  confession  to  be 
"given  in  evidence,  and  let  the  jury  give  what  weight  to  it 
"they  pleased;  but  I  do  not,  in  the  slightest  degree,  intend  to 
"break  in  upon  the  rule  laid  down  by  Mr.  Mills.'' 

That  the  rule  thus  laid  down  does  not  operate  to  exclude 
statements  made  by  accused  persons,  in  answer  to  questions  put 
to  them,  whether  by  persons  in  authority  or  by  others,  though 
not  preceded  by  any  caution,  has  been  repeatedly  decided;  and 
unless  those  decisions  are  now  to  be  overruled,  we  cannot  yield 
to  the  objection  made  to  the  admission  of  the  statements  of  the 
prisoner  in  the  present  case.  Thus  in  Gibne^s  ease,  which  is 
reported  in  Jebb's  Reserved  Cases,  p.  15,  the  prisoner  was  taken 
into  custody  upon  a  charge  of  having  murdered  his  child.  The 
constable  who  was  taking  him  to  gaol  said  he  held  out  no  hopes 
to  the  prisoner  nor  used  any  threat.  He  said  to  him,  "  Tou  must 
"be  a  very  unhappy  boy  to  have  murdered  your  own  child,  if 
*"it  be  the  case."  The  prisoner  was  crying  very  severely,  and  the 
the  constable  then  said,  "Did  you  kill  the  child?"  in  answer  to 
which  the  prisoner  made  a  full  confession.  The  admissibility  of 
this,  and  of  another  confession  to  another  constable  being  con- 
sidered, all  the  Judges  being  present,  it  was  their  unanimous 
opinion  that  the  confession  was  properly  received.  "  Some  of 
"  the  Judges,"  Mr.  Jebb  says,  "  had  doubts,  but  they  finally  con- 
"  curred  with  the  rest.  They  held  the  rule  to  be  well  established, 
"  that  a  voluntary  confession  shall  be  received  in  evidence ;  but 
"if  hope  has  been  excited,  or  threats  or  intimidation  held  out, 
"  it  shall  not.  The  fear,  however,  to  be  produced  must  be  of  a 
"temporal  nature;  and  in  this  case  there  was  no  such  threat  or 
"intimidation,  nor  any  fear  of  a  temporal  nature  produced." 
In  nomton*s  case  {a)  a  similar  decision  was  come  to  by  the 

(a)  1  Moo.  C.  C.  27. 
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majority  of  the  English  Judges.  There,  while  the  prisoner,  a  E.  T.  1864. 
boj  of  fourteen,  was  in  custody  upon  a  charge  of  arson,  the  police-  v»'.y  ■/ 
oflBcer  told  him  that,  in  consequence  of  the  falsehoods  he  had  told 
and  the  prevarications  he  had  used,  there  was  no  douht  he  had  johhsvon. 
set  the  premises  on  fire,  and  asked  him  if  any  persons  had  heen 
concerned  with  him  or  induced  him  to  do  it.  The  prisoner  said 
he  had  not  done  it.  The  police-officer  replied  that  he  would  not 
have  told  so  many  falsehoods  as^  he  had,  if  he  had  not  been  con- 
cerned in  it,  and  again  asked  him  if  anybody  had  induced  him 
to  do  it.  The  prisoner  began  to  cry,  and  made  a  full  confession. 
The  Judge,  Bayley,  J.,  thought  it  deserved  consideration,  whether 
a  confession  so  obtained,  when  the  detention  of  the  prisoner  was 
perhaps  illegal,  and  where  the  conduct  of  the  police-officer  was 
calculated  to  intimidate,  was  admissible  in  evidence ;  and  reserved 
the  point  for  the  consideration  of  the  Judges.  The  report  states 
that  in  Trinity  Term  1824,  the  Judges  met  and  considered  the 
case,  and  seven  Judges,  among  whom  was  Lord  Tenterden,  held 
the  confession  rightly  receivable,  on  the  ground  that  no  threat 
or  promise  had  been  used.  Three  Judges,  Best,  C.  J.,  Bayley,  J., 
and  Holroyd,  J.,  were  of  a  contrary  opinion.' 

In  The  King  v.  Wild{a\  the  prisoner,  a  boy  under  fourteen, 
was  tried  and  convicted  of  murder,  before  Gaselee,  J.  Part  of  the 
evidence  against  him  was  a  statement  made  by  him  to  a  man 
who  made  him  kneel  down.  The  witness  stated : — ''  He  did  kneel 
*'  down.  I  then  said  to  him,  '  I  am  going  to  ask  you  a  very  serious 
**' question,  and  I  hope  you  will  tell  me  the  truth  in  the  presence  of 
^*the  Almighty.'  I  then  said,  <did  these  children  fall  into  the  pit?"' 
The  question  of  the  admissibility  of  the  prisoner's  statement  in 
answer  to  that  question  having  been  reserved,  it  was  considered 
at  a  meeting  at  which  all  the  Judges  but  four  were  present,  in 
Michaelmas  Term  1835;  and  they  were  unanimous  that  the  con- 
fession was  strictly  admissible ;  but  they  much  disapproved  of  the 
mode  in  which  it  was  obtained.    There,  the  statement  was  made  to 

(a)  1  Moody,  C.  C.  452. 
VOL.  15.  10  L 
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£.  T.  1864.  a  person  not  a  constable;  but  the  prisoner  was  in  custody  upon  the 
OrcM.  AppeaL 
<«^y   *-'     charge  of  which  he  was  afterwards  convicted. 

THB    QUEEN 

9,  In  Gilham's  case  (a),  the  prisoner  was  tried  and  convicted  before 

J0BB8T0N..  Littledale,  J.,  of  murder,  principally  upon  confessions  made  by  him 
in  gaol,  which  he  was  induced  to  make  by  the  exhortations  of  the 
chaplain  of  the  gaol;  and  among  those  confessions  was  one  in 
answer  to  a  question  put  to  him  by  one  of  the  Mayor's  officers. 
The  question  as  to  the  admissibility  of  those  confessions  having 
been  reserved,  it  was  argued  in  Trinity  Term  1828,  in  the  pre- 
sence of  all  the  Judges,  except  HuUack,  B.  The  Judges  present 
were  unanimously  of  opinion  that  the  confessions  were  properly 
received ;  and  the  prisoner  was  afterwards  executed.  It  is  said 
that  these  cases  are  not  binding  on  us,  as  the  Judges  did  not  sit 
as  a  Court,  and  as  two  of  them,  viz.,  Gihney*9  case  and  Thornton's 
easty  were  come  to  without  argument;  but,  though  not  binding 
upon  us,  they  are  authorities  of  the  greatest  weight,  and  ought 
now  to  be  followed  by  us,  unless  counteracted  by  subsequent 
decisions  of  equal,  or  nearly  equal,  importance.  But,  so  far  from 
there  being  any  such  subsequent  decisions, "I  find  that  admissions 
made  in  answers  to  questions  put  by  constables  have  been  repeat- 
edly admitted  in  evidence  against  prisoners  in  England.  Thus, 
in  The  Queen  v.  Berriman{h\  where  the  prisoner  was  indicted 
for  concealing  the  birth  of  her  child,  it  appeared  that,  in  conse- 
quence of  rumours  affecting  her  character,  a  police-officer  went  to 
her,  and  charged  her  with  having  murdered  or  concealed  the 
birth  of  her  child.  The  result  of  his  questions  was,  the  report 
says,  that  she  made  a  certain  statement,  which  he  declared  in 
evidence  to  the  jury.  Erie,  J.,  expressed  the  strongest  disappro- 
bation of  the  course  pursued ;  but  he  admitted  the  evidence.  Ho 
says: — "If  there  is  evidence  of  an  offence,  a  police-officer  is  jus- 
^*tified,  after  a  proper  caution,  in  putting  to  a  suspected  person 
''  interrogatories,  with  a  view  to  ascertaining  whether  or  not  there 
'*are  fair  and  reasonable  grounds  for  apprehending  him.  Even 
''  this  course  should  be  sparingly  resorted  to.  But  here,  there  was 
'^nothing  whatever  to  show  that  any  crime  had  been  committed. 

(a)  Moody,  C.  C.  186.  (6)  6  Cox,  388. 
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*•  No  finding  of  any  body — no  sign  of  delivery — no  marks  of  bloods-  E.  T.  1864. 
" not  the  slightest  indication  in  fact  to  point  to  crime ;  and  it  is     <-    »       * 

THE    QUEEN 

<<  sought,  by  questioning  the  prisoner  on  the  subject)  to  establish  ^^ 

"from  her  own  lips  the  crime  itself,  as  well  as  her  guilty  con-  Johnston. 
"nection  with  it." — "I  wish  it,"  he  says,  *Ho  go  forth  among  the 
"inferior  officers  of  justice,  that  such  a  practice  is  entirely  opposed 
"  to  the  spirit  of  our  law."  Those  strong  expressions  of  condem- 
nation of  the  course  pursued  to  obtain  the  evidence  show  conclu- 
sively that  the  eminent  Judge  who  used  them  did  not  consider 
that  there  was  any  ground  upon  which  he  would  have  been 
justified  in  rejecting  the  evidence  obtained  by  it. 

Agun,  in  the  case  of  The  Queen  v.  Cheverion  (a),  tried  before  the 
same  Judge,  admissions  obtained  by  questions  put  by  a  policeman 
were  admitted  in  evidence  against  the  prisoner.   There,  the  prisoner 
was  tried  for  the  murder  of  her  infant  child.     A  policeman  named 
Boxler  had  said  to  the  prisoner, "  You  had  better  tell  all  about  it ;  it 
"  will  save  trouble ; "  and  had  then  put  questions  to  her,  the  answers 
to  which  it  was  proposed  to  give  in  evidence.   The  Counsel  objected 
to  the  evidence  as  inadmissible,  as  having  been  made  under  the 
influence  of  a  threat  or  inducement  by  a  person  in   authority. 
Erie,  C.  J.,  so  held ;  and  the  evidence  therefore  was  rejected.     A 
police-superintendent  had  afterwards  gone  to   the  prisoner,  and, 
without  cautioning  her,  or  explaining  the  object  of  his  inquiries 
to  her,  put  questions  to  her,  the  answers  to  which  it  was  proposed 
to  give  in  evidence.     The  questions  were  as  to  the  number  of 
her  children,  and  in  particular  what  had  become  of  the  youngest, 
the  one  mentioned  in  the  indictment,  and  whether  she  had  been 
at  Colchester  on  the  4th  of  July,    the  place  and  time  of  the 
murder  charged  in  the  indictment.     The  Counsel  objected  that 
the  statements  were  inadmissible,  because  made  by  the  prisoner 
under  the  influence  of  the  same  inducement,  it  being  all  part  of 
the  same  proceedings  on  the  part  of  the  police.    Erie,  C.  J.,  con- 
sulted Wightman,  J.,  and  intimated  that  his  learned  brother  and 
himself  were  of  opinion  that,  though  this  former  statement  was 
inadmissiUe,  there  did  not  appear  the  same  reason  for  excluding 

(a)  2  F.  &  Fin.  833. 
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B.  T.  1864.  the  second.    He  wonld,  however,  reserve  the  point  if  requested. 

V,  -v^T/ *  The  evidence  was  admitted ;  but  the  prisoner  was  acquitted.    The 

^  reporter  states,  in  a  note  to  that  case,  that  the  Chief  Justice,  in 

johhston*  charging  the  grand  jury,  had  observed  upon  the  practice  as  very 
improper;  and  that  Cockbum,  C.  J.,  during  the  same  Assises, 
on  the  Midland  Cireuit,  expressed  a  similar  censure  in  a  similar 
case.  Now,  what  constituted  the  impropriety  is  the  giving  in 
evidence  against  the  prisoner  admissions  so  obtained ;  so  that  both 
those  eminent  Judges  must  have  been  of  opinion  that  the  mode 
of  obtaining  the  admissions  did  not  of  itself  constitute  a  ground 
for  refusing  to  receive  them  in  evidence  against  the  person  who 
made  them. 

The  case  of  The  Queen  v.  Baldry  (a)  is  also  a  strong  authority 
for  the  adnoussion  of  such  evidence  as  that  here  objected  to.  There, 
the  prisoner  was  indicted  for  administering  poison,  with  intent  to 
murder,  and  tried  before  Lord  CampbelL  A  policeman  was  called 
for  the  prosecution,  who  said: — *'I  went  to  the  prisoner  on  the 
'*  17th  of  December;  I  saw  the  prisoner;  Dr.  V  and  another 

«<  constable  were  with  me.  I  told  him  what  he  was  charged  with ; 
^'  he  made  no  reply,  and  sat  with  his  face  buried  in  his  handker- 
"  chief;  I  believe  he  was  crying ;  I  said  he  need  not  say  anything 
*'  to  criminate  himself ;  what  he  did  say  would  be  used  as  evidence 
''against  him*"  Objection  was  made  on  behalf  of  the  prisoner, 
that  what  he  then  said  was  inadmissible*  Lord  Campbell  received 
the  statement  of  the  prisoner,  which  amounted  to  an  admission  of 
his  guilt.  But,  as  doubts  had  been  entertained  whether  a  con- 
fession, after  such  a  caution,  might  lawfully  be  given  in  evidence, 
he  reserved  the  question  for  the  Court  of  Criminal  Appeal;  the 
prisoner  was  convicted,  and  sentenced  to  death.  The  case  was 
argued  in  April  1852,  before  Lord  Campbell,  C.  J.,  Pollock,  C.  B., 
Park,  B.,  Erie,  J.,  and  Williams,  J.  The  argument  of  the  prisoner's 
Counsel  was  entirely  based  upon  the  words  of  caution  used  by 
the  policeman,  which  he  contended  amounted  to  an  inducement; 
but  the  Court  were  unanimously  of  opinion  that  there  was  no 
foundation  for  the  argument,  and  the  confession  had  beea  properly 

(a)  2  Den.  C.  C.  430. 
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reeeived ;  and  the  role  was  laid  down  by  all  the  Judges,  especiallj  £.  T.  1864* 
by  Erie,  J.,  and  Lord  CampbeU,  C.  J.,  that,  in  the  absence  of  threat     ^ — ^-v— -^ 
or  inducement,  any  statement  made  by  an  accused  person  may  be  ^ 

reeeived  in  evidence  against  him.  johnstoh. 

In  The  Queen  v.  Kerr  (a),  the  prisoner  was  indicted  for  stealing 
four  £5  notes.  A  policeman,  who  examined  her  box,  and  found 
two  £5  notes  in  it,  asked  her  where  were  the  other  two  ;  and 
she  said  she  did  not  take  more  than  two.  On  his  cross-exami- 
nation, he  said  he  did  not  caution  her  that  her  answer  would  be 
given  in  evidence  against  her.  The  evidence  was  commented  on 
strongly  by  the  prisoner's  Counsel ;  but  it  was  received  by  Park,  J., 
and  the  prisoner  was  convicted. 

It  is  said  that  it  is  unreasonable  to  allow  the  constable  to  interro- 
gate the  prisoner,  while  the  Magistrate,  before  whom  it  is  the  duty 
of  the  constable  to  bring  him,  is  precluded  from  doing  so;  and 
reliance  has  been  placed  upon  the  14th  section  of  the  14  &  15 
Vie,y  c.  93,  which  regulates  the  manner  in  which  evidence  shall 
be  taken  in  proceedings  before  Magistrates  for  indictable  offences. 
But  that  section  merely  enables  depositions  of  witnesses,  and  the 
written  statement  of  the  prisoner,  when  taken  in  conformity  with 
its  provisions,  to  be  used ;  and  does  not  otherwise  alter  the  law 
of  England ;  and  it  contains  the  following  proviso  : — '^  Nothing 
*' herein  contained  shall  prevent  the  prosecutor  from  giving  in  evi- 
"  dence  any  admission  or  confession  or  other  statement  made  at  any 
'*  time  by  the  person  arrested,  and  which  would  be  admissible  by  law 
'*as  evidence  against  such  persons."  I  do  not  see  therefore  how  that 
Act  can  affect  the  admissibility  of  statements  or  admissions  of  the 
accused  made  to  a  policeman,  any  more  than  it  can  affect  those 
made  to  any  other  person.  Even  where  there  was  no  such  proviso, 
it  was  held,  in  Lamb*s  etue  (6),  that  the  analogous  Act  of  Philip 
ami  Mary  did  not  prevent  that  being  received  in  evidence  against  a 
prisoner  which  was  receivable  in  evidence  before. 

If  the  objection  that  the  statement  of  the  accused  were  made 
in  answer  to  questions  put  by  policemen  were  to  prevail,  that 
objection  would  apply  still  more  strongly  to  answers  made  to  ques- 
tions put  by  a  Magistrate,  since  his  authority,  and  consequently  his 

(a)  8  C.  &  P.  179.  (6)  2  Leacb,  164. 
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£.  T.  1664.  influence  over  the  accused,  considerably  exceeds  that  of  the  polieeman, 

Crim.  Appeal.  .,,,,,  ,  ,  • 

v.-'^ '     yet  it  has  been  held,  more  than  once,  that  answers  to  questions  so 

THB    QUEEN 

^^  put  are  admissible  against  the  prisoner. 

JOHNSTON.  In  Rex  ▼.  Ellis  (a),  the  examination  of  the  prisoner,  taken  before 
the  committing  Magistrate,  was  offered  in  evidence.  It  appeared 
that  part  of  the  evidence  was  elicited  by  questions  put  by  the 
Magistrate,  the  prisoner  having  claimed  the  right  of  his  attorney's 
attendance  and  assistance,  which  the  Magistrate  refused  to  permit. 
No  threat  or  promise  was  used  by  the  Magistrate.  It  was  objected 
by  Wilde,  J.,  on  the  authority  of  Rex  v.  Wilson  (6),  that  an  exami- 
nation so  obtained  is  inadmissible  against  the  prisoner.  Little- 
dale,  J. : — "  It  is  stated,  in  Siarhie's  Evidenes^  Appx^  part  iv,  52, 
*'  where  the  case  quoted  is  also  noticed,  that  Holroyd,  J.,  received 
'<  an  examination  to  which  there  was  this  objection.  I  think  his 
« decison  the  correct  one,  and  that  the  evidence  is  upon  principle 
"  admissible.**  Again,  in  Rex  v.  Court  (c),  it  was  proposed  to  give 
in  evidence  the  examination  of  the  prisoner  before  the  committing 
Magistrate.     The  Magistrate  said : — "  No  inducement  was  held  out 

"  to  the  prisoner  to  confess.     Mr.  N had  said,  in  the  presence 

^*  of  the  prisoner,  that  he  considered  the  prisoner  to  be  the  tool  of 

"G .     I  then  told  the  prisoner  to  be  sure  to  tell  the  truth. 

"He  then  made  the  statement."  It  was  objected  to  by  the  pri- 
soner's Counsel ;  but  Littledale,  J.,  received  it,  saying  : — *'  The 
"  object  of  the  rule  relating  to  the  exclusion  of  confessions  is  to 
"exclude  all  confessions  which  may  have  been  procured  by  the 
"prisoner  being  led  to  suppose  that  it  will  be  better  for  him  to 
•  "admit  himself  to  be  guilty  of  an  offence  which  he  never  really 
"committed." 

In  The  Queen  v.  Rees  (d)  part  of  the  prisoner's  statement  was 
made  in  answer  to  questions  put  to  him  by  the  Magistrate.  It  was 
afterwards  read  to  him,  and  he  said  it  was  correct ;  and  Denman, 
C.  J.,  received  it  in  evidence.  In  T%e  Queen  v.  Barileit  (e),  on  an 
indictment  for  murder,  the  examination  of  the  prisoner  before  the 

(a)  Ry.  &  Moo.  432.  (6).  1  Holt,  N.  P.  C.  597. 

<c)  7  Car.  &  P.  486.  («i)  7  Car.  &  P.  569. 

(0  7  Car.  &  P.  832. 
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Magistrate  was  objected  to,  on  the  ground  that  it  appeared  as  if  E.  T  1864. 

- .  .  ,       •     ,*     .  Crim,  Appeal, 

some  parts  of  it  were  in  answer  to  questions  put  bj  the  Magistrate ;     >-  -v..  ../ 

but  Bolland,  B.,  said  it  could  not  be  rejected  on  that  ground,  and  ^ 

the  prisoner  was  found  guilty.  It  is  true  that  in  the  case  of  The  Johnston. 
Queen  ▼.  PeUit{a\  Wilde,  C.  J.,  refused  to  receive  answers  to 
questions  put  by  a  Magistrate ;  and  in  The  Queen  v.  Berriman  (6), 
Erie,  J.,  made  a  similar  ruling.  But  in  The  Queen  v.  Siripp  (c) 
it  was  held  by  the  Court  of  Criminal  Appeal  that  a  Toluntary  state- 
ment of  a  prisoner,  made  in  the  presence  of  the  Magistrate,  though 
not  committed  to  writing  pursuant  to  section  18  of  the  11  &  12  Ftc, 
c.  42,  which  corresponds  with  section  14  of  the  Irish  Act,  was 
admissible  against  the  prisoner. 

Unless,  therefore,  a  distinction  is  to  be  made  between  a  statement 
made  in  answer  to  a  question  put  by  a  Magistrate,  and  a  statement 
made  to  him  not  in  answer  to  a  question,  as  to  which  I  give  no 
opinion,  the  rulings  of  Wilde,  C.  J.,  and  Erie,  J.,  must  be  con- 
sidered as  overruled  by  the  decbions  of  the  Court  of  Criminal 
Appeal  in  Stripp^e  ease.  But  even  if  they  are  to  be  considered 
correct,  they  do  not  in  any  manner  conflict  with  the  previous  cases 
in  which  it  was  held  that  statements  made  in  answer  to  questions 
put  by  policemen,  if  not  made  under  the  influence  of  fear  or  hope, 
are  admissible  in  evidence  against  the  person  who  made  them. 

The  only  two  cases  which  are  opposed  to  this  view  are  that 
of  The  Queen  v.  Margaret  Hughes  (cf),  before  Doherty,  C.  J.,  and 
The  Queen  v.  Devlin  {e%  before  Burton,  J.,  who  is  said  to  have 
consulted  Brady,  C.  B.  But  in  neither  of  these  were  the  previous 
cases  referred  to,  nor  are  any  reasons  given ;  when  they  were 
brought  under  the  notice  of  Crampton,  J.,  in  the  case  of  J%e 
Queen  v.  Francis  Hughes  (f)^  he  said  : — ''  He  had  frequently 
"  had  occasion  to  decide  the  question,  and  all  these  cases  had  been 
"  before  him.  The  confession  of  a  man,  to  be  admitted,  is  not  to 
^  be  extorted  by  fear  nor  induced  by  flattery ;  but  when  a  person 
"voluntarily  gives  it,  it  may  be  received,  whether  the  questions  be 

(a)  4  Cox,  164.  (0  6  Cox,  388. 

(c)  1  Dear.  C.  C.  648.  (cT)  1  Cr.  &  Dix.  C.  C.  115. 

(0  2  Cr.  &  Dix.  C.  C.  152.  (f)  Joy,  39. 
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E.  T.  ]  664.  "  put  to  him  by  an  authoriaed  or  unauthorised  person ;  wherever  the 
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^-  -v    -'     " declaration  is  voluntcuy  he  would  receive  it ;  and  that  the  doctrine 

THE  QUEEN         .  „ 

M  ''in  WucTs  ease  was  the  true  one. 

JOHNSTON.  In  the  case  of  The  Queem  v.  Toole  (a),  relied  on  bj  the  prisoner's 
Counsely  it  is  true  that  such  evidence  was  rejected  by  Figot,  C.  B^ 
and  Richards,  B. ;  but  the  reasons  given  for  its  rejection  are  per- 
fectly consistent  with  the  rule  as  laid  down  in  the  cases  to  which  I 
have  referred.  Pigot,  C.  B.,  says: — "I  do  not  think  the  abstract 
"  question  is  now  before  us,  or  that  we  are  called  on  to  decide  it 
'*  The  view  I  take  of  the  present  point  for  our  decision  is  this ;  it  is 
''essential  that  the  Judge  should  be  satisfied  that  the  statement  of 
"  the  prisoner  has  not  been  the  result  of  some  influence  acting  upon 
"the  mind,  either  of  hope  or  fear.  I  am  not  satisfied  upon  that 
"point,  and  therefore  I  reject  the  evidence."  And  Richards,  B., 
says : — "  The  rule  is  that,  if  there  has  been  any  motive  of  fear  or 
"  hope  acting  on  the  prisoner,  the  statement  consequent  on  thb  state- 
"  ment  should  not  be  admitted.  Without  laying  down  any  abstract 
"  rule,  it  is  sufficient  to  say  we  do  not  think  this  evidence  should  be 
"  admitted.''  That  case  therefore  is  not  an  authority  for  the  general 
proposition  submitted  to  us,  that  any  statement  made  by  an  accused 
person,  in  answer  to  questions  put  by  a  constable,  is,  upon  that 
ground  alone,  to  be  rejected.  The  fact  that  the  statement  was 
elicited  by  questions  so  put,  may  be  an  element  in  leading  to 
the  conclusion  that  it  was  made  under  the  influence  of  fear  or 
hope,  excited  by  a  person  in  authority,  but  we  could  not  decide 
that  it  was  per  ee  sufficient  to  cause  the  rejection  of  the  statement^ 
without  overruling  the  numerous  cases  in  which  such  statements 
have  been  received  in  evidence  against  prisoners  both  in  England 
and  Ireland. 

Fitzgerald,  J.,  Hughes,  B.,  and  Fitzgerald,  B.,  concurred 
with  Baron  Deasy. 

Hayes,  J. 

On  the  afternoon  of  the  28th  November  last,  two  police-constables, 
in  colored  or  plain  clothes,  travelled  by  the  tr£in  from  Kingstown  to 

(a)  7  Cox,  244. 
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Doblin.     On  their  arrival  at  Westland-row,  a  young  woman  (the  E.  T.  1864. 
defendant  Mary  Johnston)  also  got  out  of  the  train,  haying  a  small      .    •_'f ^^  ' 
paper  parcel  in  her  hand ;  and  between  her  and  one  of  the  police-  ^^^  queew 
men  (William  Doyle),  in  the  presence  of  the  other,  the  following    johi^ston. 
conversation  occurred: — 

Police-constable — *'  We  belong  to  the  police.  You  have  been 
'^escribed  to  us  as  having  stolen  boots  from  shops  in  the  city. 
*'  Yon  are  charged  as  having  committed  felony.  What  have  you 
**in  the  parcel?" 

Mary  Johnston — "  I  have  two  pairs  of  boots  in  the  parcel." 

Police-constable  (taking  the  parcel  from  her) — "  Where  did  you 
get  them  ?" 

Mary  Johnston — *'  I  was  made  a  present  of  them  in  Kingstown." 

Police-constable — ''  I  saw  you  in  Mr.  Hutchiogs's  shop  in  Kings- 
town.    Was  it  there  you  got  them  ?" 

Mary  Johnston — "  Yes.    I  took  them  out  of  that." 

Police-constable — ^*  You  are  not  bound  to  say  anything  to  crimi- 
"  nate  yourself.  We  shall  arrest  you,  and  bring  you  to  the  police- 
"  office." 

The  question  now  for  our  consideration  is,  whether  the  last 
answer  given  by  the  defendant,  in  which  she  said  she  had  got  the 
boots  in  Mr.  Hutchings's  shop,  was  legally  receivable  in  evidence. 

The  case  has  been  argued  on  both  sides  as  of  a  confession  made 
by  one  while  in  the  custody  of  a  constable,  and  in  answer  to  inter- 
rogatories addressed  to  her  by  him ;  which,  I  may  say,  I  by  no 
means  think  a  correct  mode  of  dealing  with  the  case.  As  the  law 
now  stands,  confessions,  made  in  the  course  of  criminal  proceediugs, 
may  be  considered  under  three  aspects,  according  to  the  stage  at 
which  they  are  made:— 

First.  The  confession  may  be  made  in  open  Court,  when  the 

party  is  called  on  to  plead  to  the  indictm^it.    In  all  such  cases  it  is 

usual  for  the  Judge,  in  mercy  to  the  prisoner,  and  before  directing 

the  plea  of  guilty  to  be  entered,  to  examine  him,  in  order  to  satisfy 

himself  whether  the  confession  is  freely  and  voluntarily  made.    But, 

whether  he  do  so  or  not,  I  believe  it  has  never  been  questioned  but 

fhat  the  confession,  so  made  and  entered  of  record,  does  import 
VOL.  15.  11   L 
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E.  T.  1864.  such  absolate  yenty  that  it  is  allowed  bj  the  law  to  stand  in  place 
w*«vV^Zr   of  a  conviction  by  the  jnry,  and  to  warrant  the  Court  in  pronounc- 

^  ing  judgment  upon  it  accordingly. 

JOHHSTON.  Second.  A  confession  may  be  made  before  the  committing  Ma- 
gistrate, after  he  has  taken  the  eyidence  against  the  prisoner,  and 
in  obedience  to  the  statute  14  &  15  Ftc,  c.  93,  s.  14,  par.  2 ;  and 
this  we  may  call  a  magisterial  confession,  as  the  other  may  be 
distinguished  as  a  confession  of  record.  That  clause  of  the  statute 
IB  a  virtual  re-enactment  of  the  12  &  13  Ftc,  c.  69>  B.  18  (11  &  12 
Vie^  c.  42,  s.  18,  Bng.J,  which  was  a  substitution,  with  great 
amendments,  for  that-  portion  of  the  9  G,  4,  c.  54,  ss.  2  and  3 
(7  G.  4,  c.  64,  ss.  2  and  3,  Eng.)^  that  relates  to  the  examination 
of  accused  persons;  and  which  last-mentioned  Act  was  itself  a 
substitution  for  the  10  Car,  1,  sess.  2,  c.  18,  ss.  1  and  3  (Ir,); 
analogous  to  the  English  enactments  1  &  2  Philip  and  Mary^  c  18, 
s.  4,  and  2  &  3  Philip  and  Mary^  c.  10. 

These  earlier  statutes  of  Mary  and  of  Charles^  as  well  as  the 
statutes  of  G.  4,  simply  direct  that  the  Magistrate,  before  admitting 
to  bail,  or  committing  any  person  charged  with  felony,  shall  take 
the  examination  of  the  prisoner,  and  the  information  of  them  that 
bring  him,  of  the  facts  and  circumstances  thereof;  and  the  same, 
or  so  much  thereof  as  shall  be  material  to  prove  the  felony,  shall  be 
put  in  writing,  before  they  make  the  bailment ;  or,  in  case  of  com- 
mittal, within  two  days  after  the  examination ;  and  the  same  shall 
certify  at  the  next  general  gaol  delivery. 

It  is  unnecessary  for  us  now  to  discuss  what  was  the  real  object 
and  intention  of  the  Legislature  in  these  enactments :  I  mean,  so 
much  as  authorises  and  directs  the  Magistrate  to  take  the  examina- 
tion of  the  prisoner.  Suffice  it  to  say  that,  in  the  enactment  now 
in  force,  the  Legislature  has  spoken  its  purpose  with  clearness  and 
precision.  The  14  &  15  Fic,  c.  93,  s.  14,  in  substance  enacts  that, 
when  the  examination  of  the  witnesses  for  the  prosecution  shall 
have  been  completed  in  the  presence  of  the  prisoner,  thus  giving 
him  a  full  opportunity  for  cross-examination,  and  of  knowing  the 
precise  case  made  against  him,  he  is  then,  after  a  due  caution  from 
the  Magistrate,  to  be  asked  whether  he  has  any  statement  to  make ; 
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and  that,  if  so,  it  will  be  taken  down  in  writing,  and  may  be  givtxi  K  T.  1864. 
m  erideoce  against  him  on  Lis  trial.  .  This  caution  is  so  essential  v...»i-v--^^ 
a  part  of  the  proceeding,  that,  if  it  be  omitted,  no  matter  how  ^ 

carefully  the  Magistrate  may  in  other  respects  have  conducted  him-     johnston. 
self,  the  confession  cannot  be  received  against  the  prisoner  as  evi- 
dence^ ander  the  statute. 

Aa  introductory  to  the  third  species  of  confession,  it  is  necessary 
to  call  attention  to  a  proviso  in  the  enactment  I  have  last  referred 
tOy  to  the  effect  that  nothing  ther^  contained  shall  prevent  the 
prosecutor  from  giving  in  evidence  any  admission  or  confession,  or 
ether  statement  made  at  any  time  by  the  person  accused,  and  which 
would  be  admissible  by  law  as  evidence  against  such  person.    This 
third  species  of  confession,  which,  as  no  better  name  occurs  to  me, 
I  may  distinguish  as  a  confession  in  pais,  is  not  regulated  by  any 
statutory  enactments,  but  is  governed  wholly  by  the  principles  of 
Common  Law,  as  enunciated  in  the  maxim  "  nemo  ieneiur  pro^ 
dere  sey^tum"  and  by  judicial  decision  in  elucidation  of  that  maxim* 
It  may  be  made  as  well  after  arrest  as  before  it ;  and  indeed  at  any 
time  after  the  commission  of  the  offence,  until  the  accused  has  been 
brought  up  for  triaL     There  is  no  statute,  or  any  principle  of  the 
Common  Law,  which  requires  that,  to  give  effect  to  such  a  con- 
fasioo,  it  ought  to  be  preceded  by  a  caution.    It  is  only  in  the 
case  of  a  magisterial  confession  that  a  caution  is,  by  Statute  Law, 
made  essential.    All  that  the  Common  Law  requires  is  that  the 
Qonfesaion  m  paU  be  voluntary.    But  that  word  is  to  be  under- 
stood in  a  wide  sense,  as  requiring  not  only  that  the  prisoner  should 
have  free  will  and  power  to  speak,  or  refrain  from  speaking,  as  he 
may  think  right,  but  also  that  his  will  should  not  be  warped  by  any 
un&ir,  dishonest,  or  fraudulent  practices,  to  induce  a  confession. 

Upon  this  principle  it  is  that,  in  the  tenderness  of  modern  times, 
Judges  have  uniformly  refused  to  receive  in  evidence  a  confession 
that  has  been  either  certainly  or  probably  procured  by  a  promise  of 
good  or  a  threat  of  evil ;  by  exciting  a  hope  of  reward  or  a  fear  of 
temporal  punishment  other  than  that  which  the  law  has  prescribed 
for  the  offence  charged.  So  also  a  confession  will  be  rejected  if 
it  appear  to  have  been  extracted  by  the  presumed  pressure  and 
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E.  T.  1864.  obligation  of  an  oath,  or  bj  pestering  interrogatories,  or  if  it  have 

^^  '  V    ■^     been  made  by  the  party  to  rid  himself  of  importunity,  or  if,  by 

,,  subtle  and  ensnaring  questions,  as  those  which  are  framed  so  as  to 

JOHNSTON,  conceal  their  drift  and  object,  he  has  been  taken  at  a  disadvantage, 
and  thus  entrapped  into  a  statement  which,  if  left  to  himself  and  in 
the  full  freedom  of  volition,  he  would  not  have  made.  These  are 
cited  merely  as  instances  of  the  several  ways  in  which  a  confession 
may  be  unfairly  and  improperly  procured,  so  as  to  deprive  it  of 
the  character  of  being  voluntary ;  but  I  am  not  aware  of  any  law 
which  declares,  as  an  abstract  proposition,  that  a  confession  is 
undeserving  of  that  character  if  it  has  been  made  in  answer  to 
questions  fairly  put,  while  the  party  has  been  left  at  full  liberty  to 
answer  or  not,  as  he  may  think  right. 

These  principles,  as  I  have  said,  will  apply  to  the  confession 
tit  pais^  whether  it  has  been  made  by  a  person  at  liberty  or  under 
arrest ;  but  it  is  manifest  to  everyone's  experience  that,  from  the 
moment  a  person  feels  himself  in  custody  on  a  criminal  charge,  his 
mental  condition  undergoes  a  very  remarkable  change,  and  he 
naturally  becomes  much  more  accessible  to  every  influence  that 
addresses  itself  either  to  his  hopes  or  fears.  It  is  for  the  purpose 
of  counteracting  these  inflaenoes,  and,  as  much  as  possible,  pre- 
serving the  mental  freedom  of  the  accused,  though  his  bodily  liberty 
may  have  been  restrained,  that  the  criminal  jurisdiction  has  devised 
and  instituted  the  practice  of  requiring  constables  and  other  persons 
having  the  custody  of  prisoners,  so  far  as  possible,  to  preface  with  a 
caution  every  communication  between  them  which  tends  to  a  con- 
fession. But  I  apprehend  that  these  proceedings  are  desired  to  be 
had  recourse  to  ex  majori  cauiela,  and  the  better  to  insure  a  volun- 
tary confession,  but  not  as  in  all  cases  essential  to  it.  Whether  a 
confession  be  or  be  not  voluntary,  is  a  question  altogether  for  the 
Judge  to  decide,  when  all  the  circumstances  have  been  laid  before 
him  in  evidence ;  and  if  he,  in  the  sound  exercise  of  his  under- 
standing, be  well  satisfied  that  it  is  the  voluntary  and  unbiased 
effusion  of  the  mind  of  the  criminal,  though  it  may  not  have  been 
preceded  by  a  caution,  and  though  it  may  have  been  elicited  by 
questions,  he  will  be  bound  to  receive  it  in  evidence ;  as  otherwise 


•  I 
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he  would  be  unwarrantably  contracting,  if  not  wholly  stopping  up,  E.  T.  1864. 

CriM,  ApptuL 
one  of  the  avenues  of  justice.    On  the  other  hand,  if  he  be  not  so     *»  n^.    ,/ 

satisfied,  the  evidence  ought  to  be  excluded.    All  the  decisions  on  ^^ 

this  question  I  regard  as  pronouncements  of  judiciary  law,  for  the  Johnston. 
better  guidance  of  the  discretion  of  the  Judge,  and  for  ascertaining 
some  fixed  and  settled  rule  by  which  the  administration  of  criminal 
justice  may  be  established  on  principles  fixed  as  well  as  pure.  How 
then,  or  where,  can  we  draw  any  other  line  than  that  which  is 
marked  out  by  an  arrest,  or  other  demonstration  that  the  party  has 
been  made  amenable  to  criminal  justice  ? 

Until  the  criminal  feels  himself  amenable  to  justice  he  ought, 
I  think,  to  be  dealt  with  as  one  at  full  liberty  to  act  and  speak  as  he 
may  think  right,  whosoever  be  the  person  with  whom  he  may  come 
in  contact.    The  Vules  of  evidence,  in  criminal,  as  in  civil  cases, 
clearly  establish  that  everything  which  a  person  freely  says  or 
does  may  be  made  evidence  against  him  on  all  relevant  occasions : 
Bae,  Abr,,  Evidence,  L.     It  matters  nothing  whether  the  statement 
be  made  to  an  associate  or  to  a  stranger,  or  to  an  officer  of  the  law, 
whose  duty  may  have  urged  him  diligently  to  make,  and  even 
press,  inquiries  suggested  by  suspicious  facts   and  circumstances. 
It  would  seem  to  be  an  exhibition  of  morbid  sensibility  towards 
criminals,  if  we  were  to  hold  that  the  falsehoods  and  equivocations 
uttered  by  a  person  not  in  custody,  but  strongly  suspected  of  crime, 
to  a  constable  interrogating  him  on  the  grounds  of  his  suspicion,  and 
all  uttered  for  the  deliberate  purpose  of  baffling  suspicion  and  eva- 
ding detection,  but  nevertheless  tending,  with  subsequent  discoveries, 
to  show  not  only  that  he  was  a  thief,  but  a  thorough  adept  in  the 
practice,  were  to  be  a  sealed  book  for  the  purposes  of  evidence  against 
him,  unless  the  constable  were,  by  a  formal  caution  given,  to  in- 
struct   the  party  as  to  the   full  extent  of  his  (the   constable's) 
suspicions,  and  so  frustrate  all  the  good  effects  to  be  expected 
from  interrogation. 

In  laying  down  the  rule  as  I  have  done,  I  am  not  aware  that  I 
am  violating  the  principle  of  any  single  decision,  save  the  case 
of  Regina  v.  Berriman^  of  which  I  shall  speak  presently ;  and  as  I 
recollect,  all  the  cases  that  have  been  cited  to  us  of  confessions 
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£•  T.  1864.  r^ected  because  oot  preceded  by  a  caation,  are  those  in  which 

< J^^    the  party  was  not  only  a  prisoner,  but  felt  himself  to  be  so* 

^  In  the  case  before  us,  we  are  informed  that  the  constable  had 


JOHNSTON,    made  up  his  mind  that  the  young  woman  should  not  leave 

he  was  resolved  to  make  her  his  prisoner,  but  he  had  not  done 

so ;  and  we  have  no  reason  to  think  that  she  ever  for  a  moment^ 

during  the  conversation  given  in  evidencCi  felt  herself  to  be  so. 

But  wliat  matters  il  whether  the  constable  had  or  had  not  made 

up  his  mind. as  to  his  ^future  course  of  proceeding,  if  he  kept  it 

to  himself,  and  so  did  not  injuriously  affect  the  mind  of  the  accused? 

I  have  referred  to  Regina  v.  Berrimam  (a).    There,  Mr,  Justice 

Erie,  in  his  address  to  the  jury,  lays  down  the  law  thus ;<p--*^ No 

«<  police-officer  has  any  right,  until  there  is  clear  proof  of  a  crime 

^^  having  been  committed,  to  put  searching  questions  to  a  person, 

*^  for  the  purpose  of  eliciting  from  him  whether  an  offence  has  been 

^  perpetrated  or  not.    If  there  is  evidence  of  an  offence,  a  police- 

**  officer  is  justified,  after  a  proper  caution,  in  putting  to  a  suspected 

"  person  interrogatories,  with  a  view  to  ascertain  whether  there  are 

**  fair  and  reasonable  grounds  for  apprehending  him.    Even  this 

*' course  should  be  very  sparingly  resorted  to." 

Now,  after  the  best  consideration  I  am  able  to  give  to  the  case 
cited,  I  am  by  no  means  prepared  to  accept  it  as  a  sound  exposition  of 
law.  It  would  lead  I  think  to  results  very  injurious  to  society,  and  I 
think  it  hardly  consistent  with  the  case  of  Beckwitk  v.  Philby  (6).  It 
would  seem  strange  that  the  constable,  acting  in  discharge  of  a  duly 
imposed  on  him  by  law,  should  have  full  power  to  arrest  a  person 
reasonably  suspected  of  crime,  though  no  crime  was  committed ;  but 
would  have  no  right  to  question  the  suspected  party,  though  not  a 
prisoner,  as  to  the  grounds  of  suspicion,  until  he  had  first  satisfied 
himself  that  the  crime  suspected  had  been  really  committed. 

On  the  whole  of  the  case  now  before  us,  I  am  of  opinion  that  the 
statement  to  the  constable — having  been  made  at  a  time  when  the 
party  neither  was  a  prisoner,  nor  felt  or  supposed  herself  to  be  a 
prisoner,  and  not  appearing  to  have  been  obtained  by  any  threat, 
promise,  or  other  undue  or  unfair  means — was  properly  receivable  in 

(a)  6  Cox  C.  C.  389.  (5)  6  B.  &  C.  636. 
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eTideoce.   Bat,  on  the  other  hand,  I  em  of  opinion  that  if  the  defend-  £.  T.  1864. 
ant  had,  at  the  time  of  that  conversation,  felt  herself  to  be  in      v«J-v— -^ 

THE  OnSBN 

enstodj  on  the  criminal  charge,  then  her  statements,  in  answer  ^ 

to  the  questions,  would  not  have  been  receivable,  unless  prefaced  Johnston. 
by  8  oaation.  The  announcement  of  the  interrogator's  character, 
and  of  the  charge  of  felony  that  he  siud  had  been  made  against 
the  defendant,  followed  up  by  a  series  of  questions,  in  which  he 
exhibited  an  incredulity  as  to  the  truth  of  the  statements  made 
by  the  defendant,  when  tested  by  the  facts  which  he  showed 
her  were  within  his  knowledge  as  well  as  hers.  All  this  would, 
I  think,  have  been  quite  sufficient  to  make  the  defendant  feel 
that  she  was  not  at  full  liberty  to  speak,  or  refrain  from  speaking  $ 
but  that  she  was  bound  in  some  way  or  other  to  explain  or  account 
for  the  contrariety  between  her  statement — ^that  she  had  been  made 
a  present  of  the  boots — and  the  constable's  statement,  in  answer,  that 
he  had  seen  her  that  day  in  Mr.  Hutchings's  shop;  thus  plainly  in* 
sinuating  that  the  boots  had  been  taken  from  that  shop ;  and  so  lead 
the  Judge,  on  the  trial,  to  the  conclusion  that  the  prisoner's  state- 
ment was  not  voluntary. 

O'Bhibn,  J. 

In  this  case,  which  was  tried  before  my  Brother  Cbbistian  and 
myself,  at  the  last  December  Commission  for  the  county  of  Dublin, 
I  am  of  opinion  that  the  conviction  should  be  reversed,  on  the 
ground  that  certain  answers  of  the  prisoner  to  questions  put  to 
her  by  a  policeman  (and  which  answers  we  received  in  evidence, 
subject  to  the  opinion  of  this  Court)  were  not  legally  admissible. 
The  first  point  for  consideration  is  whether,  when  the  questions 
were  put,  the  prisoner  was  not  substantially  in  custody  ?  It  appears 
to  me  that,  although  the  crime  with  which  the  policeman  charged 
her  (that  of  stealing  boots  in  the  city)  was  not  that  for  which  she 
was  tried  (namely,  stealing  boots  in  Kingstown),  yet  that,  from  the 
ooorse  adopted  by  the  policeman,  she  must  have  considered  herself 
as  being  in  custody  on  one  charge  or  the  other ;  and  that,  accord- 
ingly, the  question  of  the  admissibility  of  the  evidence  is  to  be 
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£.  T.  1864.  dealt  with  on  the  same  grounds  as  if  she  had  been  actually  arrested 

Crim.  Appeal.   ^^  ^^^  ^^^^^j,  ^j^^^^ 

THE  QUEEN  rpj^^  ^^^^  question  is  one  which  frequently  arises,  and  is  of  con- 
JOHNSTON.  siderable  importance,  namely,  whether,  if  questions  be  put  to  a 
prisoner  by  the  constable  in  whose  custody  the  prisoner  is,  without 
any  caution  whatever  (questions  which  bear  materially  upon  the 
criminality  of  the  prisoner,  and  are  manifestly  put  in  order  to 
establish  his  guilt  by  his  answers),  whether,  I  say,  the  answers 
to  such  questions  are  properly  admissible  in  evidence  against  the 
prisoner? — [His Lordship  here  read  the  evidence  of  the  policeman.] 
— ^It  is  manifest  that  the  policeman  asked  those  questions  for  the 
purpose,  not  of  regulating  his  conduct,  but  of  eliciting  from  the 
prisoner  an  answer  that  would  establish  her  guilt ;  and,  accordingly, 
when  the  prisoner  stated  that  she  had  been  made  a  present  of  the 
boots  in  Kingstown,  he  sought  by  his  next  question  to  elicit  a  contra* 
diction  or  retractation  of  that  statement,  by  telling  her  that  she  had 
been  seen  in  Mr.  Hutchings's  shop,  and  asking  her  was  it  not  there 
she  got  them?  Having  attained  his  object,  he  then  goes  through 
the  mockery  of  giving  her  a  caution. 

The  habit  of  prisoners  being  interrogated  by  the  civil  authorities, 
with  a  view  to  establish  their  guilt,  prevails  in  other  countries.  In 
some,  even  a  prisoner  on  trial  is  exposed  to  a  searcliing  examina- 
tion. That  practice  is  not  in  accordance  with  the  principles  of  our 
Criminal  Law.  A  prisoner,  upon  his  trial  upon  a  plea  of  not  guilty, 
before  any  criminal  tribunal  in  this  country,  from  the  highest  to  the 
lowest,  cannot  be  interrogated  as  to  any  matter  whatever;  and  I 
trust  that  the  practice  prevailing  in  other  countries  will  never  be 
legalised  here.  Such  being  the  rule  by  which  all  our  criminal 
Courts  are  bound,  would  it  not  be  strikingly  inconsistent  to  hold  that 
the  inferior  officers  of  justice,  in  their  proceedings  before  the  trial, 
are  exempted  from  it  ? — that  they  may  do  what  the  highest  tribunal 
could  not;  and  endeavour  to  secure  the  prisoner's  conviction  by 
eliciting,  previously  to  the  trial,  answers  to  questions  which  could 
not  then  be  put? 

The  Legislature,  by  recent  statutes,  has  indicated  the  course 
which  should  be  adopted  towards  a  prisoner  before  his  trial. — [Uis 


COMMON  LAW  REPORTS.  89 

liOrdship  read  the  14th  section  of  the  Petty  Sessions  Act  (14  &  15  £.  T.  1864. 

Fitc^c.93),  and  also  referred  to  the  form  given  in  schedule  A  for  the      s^'^^Jl:^  ' 

prisoner's  statement].- — These  enactments  show  that  the  intention  of 

the  Legislature  was  to  give  the  prisoner  an  opportunity  of  making    Johnston. 

anj  statement  he  desired ;  but  not  to  allow  the  Magistrate  to  inter- 

rogate  him,  save  by  asking  him,  in  general  terms,  if  he  desired  to 

saj  anything  in  answer  to  the  charge.      If,  however,  the  Magistrate 

went  farther,  and  interrogated  the  prisoner  as  to  his  guilt,  or  as  to 

the  facta  relied  on  to  establish  it — if  (as  done  by  the  policeman  in 

the  present  case)  the  Magistrate,  not  satisfied  with  the  first  answer 

of  the  prisoner  asserting  his  innocence,  sought  to  contradict  it  by 

farther  questions,  can  it  be  doubted  that  the  Magistrate  by  so  doing 

would  transgress  his  duty,  and  that  the  statement  of  the  prisoner,  in 

answer  to  such  interrogatories,  would  not  be  receivable  in  evidence 

under  the  Act  ? 

These  enactments  were  framed  for  the  purpose  of  providing  that 
the  statement  of  the  prisoner  should  be  voluntary,  and  not  extracted 
by  questions ;  and  should  not  be  made  until  after  he  was  apprised  of 
theefiect  it  might  have  against  him;  and  also  for  the  purpose  of 
guarding  against  the  inevitable  inaccuracies  and  mistakes  that  would 
occur  if  the  proof  of  the  prisoner's  statement  rested  merely  on  the 
fidlible  memory  of  those  who  heard  it.  Would  it  then  be  in 
accordance  with  the  policy  of  these  enactments  to  hold  that,  either 
preTioQs  or  subsequent  to  this  inquiry  under  the  statute,  the  pri- 
soner, while  in  custody,  might  be  interrogated  and  cross-examined 
by  the  Magistrate  or  policeman  in  whose  custody  he  was,  as  to 
details  and  circumstances  tending  to  establish  his  guilt;  and  that 
bis  answers  to  such  questions  might  be  proved  against  him  at 
the  trial,  although  the  questions  were  put  without  any  caution 
whatever,  and  without  apprising  the  prisoner  of  his  being  at  liberty 
to  answer  them  or  not,  as  he  thought  fit  ?  The  admission  of  such 
evidence  would,  in  my  opinion,  frustrate  the  policy  of  the  Act,  and 
render  the  securities  thereby  provided  with  regard  to  the  prisoner's 
statement  of  little  or  no  value. 

With  respect  to  the  proviso  at  the  end  of  the  14th  section,  which 

has  been  relied  on  by  the  Crown  Counsel,  namely,  that  nothing 
VOL.  15.  12  L 
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£•  T«  1864.  therein  '*  contained  should  prevent  the  proeecutor  from  giving  in 

^■. '^^  ■■/  '  <* evidence  anj  admission,  confession  or  other  statement,  made  at 

^^  ''any  time  by  the  prisoner,   which  would  be  admissible  by  law 

jOHVSToir.    c<as  evidence  against  him.**      It  appears  to  me  that  such  proviso 

refers  to  volantary  statements,  made  by  the  prisoner  of  his  own 

accord,  bat  not  to  answers  given  by  him,  while  in  custody,  to 

questions  put  by  Magistrates  or  policemen. 

Independent  of  the  inference  to  be  deduced  from  these  proviaions 
'  of  the  statute,  it  appears  to  me  that  answers  given  by  a  prisoner  to 
questions  put  to  him  by  those  in  whose  custody  he  is,  respecting  the 
offence  with  which  he  is  charged,  cannot  be  regarded  as  volantary 
statements,  except  the  prisoner  be  at  the  same  time  apprised  that  he 
is  not  obliged  to  answer  them,  and  that  his  answers  may  be  given  in 
evidence  against  him  at  his  triaL  The  very  fact  of  these  questions 
being  put  by  such  a  person,  unaccompanied  by  any  such  cautioo, 
conveys  to  the  prisoner's  mind  the  idea  of  some  obligation  on  his 
part  to  answer  them,  and  deprives  the  statement  of  that  volantary 
character  which  is  essential  to  its  admissibility. 

This  was  the  view  taken  by  Chief  Baron  Bichards  and  Chief 
Justice  Wilde,  in  two  cases,  of  Bex  v.  WiUan  (a)  and  Regina  v. 
PeUU{h)y  to  which  I  shall  hereafter  refer,  in  which  they  rejected 
the  evidence  of  admissions  elicited  from  the  prisoner  by  questions 
put  to  him  by  a  Magistrate ;  Chief  Justice  Wilde  stating,  in  the 
case  before  him,  that  "  A  person  in  custody,  or  other  imprisonment, 
'*  questioned  by  a  Magistrate  who  had  power  to  commit  him  and 
*'  power  to  release  him,  might  think  himself  bound  to  answer,  for 
'*  fear  of  being  sent  to  gaol ; "  and  that  "  the  prisoner's  mind  in  each 
'*  a  case  would  be  likely  to  be  affected  by  the  very  influences  which 
^*  render  the  statements  of  accused  persons  inadmissible.'' 

It  is  a  well  established  rule  that,  before  a  statement  made  by  a 
prisoner  is  admissible  against  him,  the  Court  should  be  clearly 
satisfied  that  such  statement  was  voluntary. 

In  the  case  of  The  Queen  v.  Waringham  (c),  Baron  Parke,  with 
reference  to  a  confession  tendered  in  evidence,  remarked  that  *'  It 

(a)  1  Holt.  N.  P.  597.  (6)  4  Cox  C.  C.  164. 

(c)  2  Den.  C.  C.  447,  «o«e. 
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*'did  not  appear  that  sQoh  confession  was  not  made  in  consequence  E.  T.  1864. 
*^  of  some  improper  inducement ;  and  that,  though  the  evidence  left     ^^\    ■  ^  * 
"that  fact  doubtful^  the  onus  laj  upon  the  Crown  to  prove  the         .  ^ 
"negative ;  that  they  were  bound  to  satisfy  him  that  the  confession    Johnston. 
"was  not  obtained  from  the  prisoner  by  improper  means ;  and  that, 
"in  the  case  before  him^  he  was  not  satisfied  of  that  fact."    He 
acoordlngly  rejected  the  evidence^  stating  that  he  did  so  '^  because 
he  was  not  satisfied  that  it  was  voluntary;"  and  the  prisoner  was 
acquitted.     Although,  in  that  case^  the  confession  was  objected  to 
in  eon«equence   of  an  inducement  having  been  held  out,  these 
observations  of  Baron  Fafke  appear  applicable  to  all  cases  where, 
opon  any  other  ground,  the  confession  is  not  to  be  regarded  as 
having  been  voluntary. 

In  another  case,  of  The  Queen  v.  Moore  (a),  Baron  Parke  also 
refers  to  the  ground  upon  which  confessions  should  be  admitted 
in  evidence.  If  we  apply  these  principles  to  the  case  now  before 
ii8|  can  we  say  that  the  prisoner  did  not  answer  the  questions 
because  she  feared  that,  if  she  did  not  do  so,  the  policeman  would 
take  her  to  gaol  ?  Is  it  not,  on  the  contrary,  clear  that  the  course 
of  proceeding  adopted  by  the  policeman  was  reasonably  calculated 
to  produce  that  impresson  on  her  mind  ?  It  may  be  said  that, 
whatever  be  the  motive  which  induces  a  prisoner  to  answer  ques-* 
tions,  or  make  a  statement,  it  is  not  to  be  supposed  that  he  would 
give  an  untrue  answer  to  his  own  prejudice,  or  would  falsely 
criminate  himself;  but,  as  to  this,  I  would  refer  to  the  obsenra* 
tions  of  Lord  Campbell,  in  Baidre^s  ease  (6),  where  he  states  his 

4 

opinion,  "  That  the  rule  excluding  confessions  made  in  consequence 
"of  inducem^ts  held  out,  did  not  proceed  upon  the  presumption 
"that  the  confession  was  untrue,  but  rather  that  it  would  be 
"  dangerous  to  receive  such  evidence ;  and  that,  for  the  due  admi- 
"nistration  of  justice,  it  was  better  that  it  should  be  withdrawn 
"from  the  consideration  of  the  jury." 

I  shall  now  refer  to  some  of  the  cases  relied  on  in  the  argument, 
in  which  the  question  of  the  admissibility  of  such  evidence  arose ; 
and  I  shall  commence  with  some   decided  in  this  country.      In 

(a)  2  Den.  C.  C.  327.  W  2  Den.  C.  C.  242, 
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£.  T.  1864.   The  Queen  ▼.  Margaret  and  Patrick  Hughes,  1839(a),  it  appeared 

Crim.  AppeaL  -    ,  .  r    i  .  •  « 

<>^— ^--1  that  a  statement  of  the  pnsoner  (which  was  however  consistent 
^^  with  his  innocence)  had  been  elicited  from  him  ;  and  Chief  Justice 

johhston.  Doherty  expressed,  in  strong  terms,  his  disapprobation  of  the 
system  of  questioning  prisoners..  He  referred  to  the  cautions  given 
by  Magistrates  in  receiving  a  prisoner's  statement,  which  were 
seldom  given  by  persons  of  an  inferior  chiss.  He  also  mentioned 
a  case  in  which  he  himself  had  observed  upon  the  impropriety 
of  a  police-officer  interrogating  a  prisoner;  and  another  case  in 
England,  in  which  he  had  heard  similar  opinions  expressed  by 
the  presiding  Judges ;  and  he  concluded  by  stating  that,  in  future, 
he  never  would  permit  admissions  obtained  from  prisoners  in  such 
a  manner  as  had  been  done  in  the  case  before  him  to  be  given 
in  evidence. 

Again,  in  the  case  of  The  Queen  v.  DoyUy  March  1840  (6), 
Chief  Justice  Bushe  held  that  the  prisoner's  answer  to  a  question 
put  to  her  by  a  policeman,  while  she  was  in  custody,  was  not 
admissible  in  evidence,  although  the  policeman  had  previously 
cautioned  her  against  saying  anything  that  would  criminate  her. 

In  another  case,  of  Regina  v.  Devlin  {e\  before  Burton,  J.,  the 
prisoner  was  tried  for  having  in  his  possession  copies  of  pass- 
words of  the  Ribbon  Society ;  and  while  the  prisoner  was  in 
custody,  a  policeman  showed  him  the  above  papers,  and  asked 
him  "  whether  or  not  he  knew  anything  about  them  ?  **  (a  question, 
I  may  observe,  far  less  objectionable  than  some  of  those  put  in 
this  case)  ;  the  prisoner's  Counsel  objected  to  the  prisoner's  answer 
being  given  in  evidence,  and  relied  on  the  two  cases  I  have  already 
mentioned  before  Chief  Justice  Doherty  and  Chief  Justice  Bushe. 
Counsel  for  the  Crown  disputed  the  authority  of  these  two  decisions, 
on  the  same  grounds  as  were  relied  on  by  the  Crown  Counsel  in  the 
present  case ;  but  Mr.  Justice  Burton,  after  conferring  with  Chief 
Baron  Brady,  stated  their  joint  opinion  that  the  prisoner's  answer 
should  not  be  received  in  evidence ;  and  the  prisoner  was  acquitted. 

(a)  1  C.  &  Dix,  C.  C,  13.  (6)  1  C.  &  Dix,  C.  C,  396. 

(c)  2  C.  &  IMx,  C.  C,  151. 
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Again,  in  the  two  recent  cases  of  Regina  v.  Gray  (a),  before  the  E.  T.  1864. 
present  Lord  Chief  Justice^  and  Regina  v.  Bodkin  {b\  before  the  f*^,^  ppeau 
present  Lobd  Chief  Babon,  it  was  held  that  answers  given  by  a  ^ 

a  prisoner    in  costodj,  to  questions  put  to   him   by  a  constable    johitston. 
(though  the  constable  had  given  the  prisoner  a  previous  caution), 
were  not  admissible  in  evidence ;  the  Chief  Babon  stating  in  the 
case  before  him  that,   where  a  constable  arrested  a  prisoner,  he 
should  not  put  such  questions  to  him. 

It  is  well  known  that  Mr.  Justice  Perrin  frequently  rejected,  on 
similar  grounds,  evidence  of  such  statements  by  prisoners. 

We  have  thus  a  series  of  successive  decisions  in  this  country, 
during  the  last  twenty-five  years,  in  which  such  evidence  has  been 
rejected  (although  in  some  of  them  the  prisoner,  before  being  ques- 
tioned, had  been  cautioned  in  the  usual  manner),  and  there  is  no 
reported  decision  to  the  contrary  by  any  of  the  Irish  Judges  during 
that  period,  with  the  exception  of  the  late  Mr.  Justice  Crampton, 
who  expressed  his  opinion  of  its  admissibility,  in  the  case  of  The 
Queen  v.  Hughes,  mentioned  in  Mr.  Jo^s  Treatise  on  Confessions^ 
pp.  39  and  40. 

Before  observing  upon  Gibney's  case  (c),  which  was  so  much 
relied  on  for  the  Crown,  I  shall  refer  to  some  of  the  cases  decided  in 
England  on  this  question. 

In  Rex  V.  Wilson  (cf),  already  mentioned,  it  appeared  that  a  Ma- 
gistrate had  examined  the  prisoner  at  length,  as  a  witness,  but  had 
not  sworn  him,  or  held  out  any  inducement  or  threat.  Chief  Baron 
Richards  however  rejected  the  evidence  of  the  prisoner's  examina- 
tion, stating : — *'  No  matter  whether  the  prisoner  be  sworn  or  not, 
^an  examination,  of  itself,  imposes  an  obligation  to  speak  the 
*'  truth.  If  a  prisoner  will  confess,  let  him  do  so  voluntarily.  Ask 
«  him  what  he  has  to  say.  But  it  is  irregular  in  a  Magistrate  to 
**  examine  a  prisoner  in  the  same  manner  as  a  witness  is  examined. 
<(  I  must  reject  this  evidence.*'     The  prisoner  was  acquitted. 

It  appears  to  me  that  the  ground  upon  which   Chief  Baron 

(a)  Levinge  on  JuBtice  of  the  Peace,  p.  36 ;  7  Cos.  C.  C,  246  k. 
(6)  8  Ir.  Jur.,  N.  8„  340.  (c)  Jebb's  Reserred  Cases,  15. 

(rf)  1  Holt  N.  P.  597. 
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B«  T.  1864.  Richards  rejected  this  evidence,  namely,  that  the  very  fact  of  the 

v—lv '     prisoner  being  examined  imposed  upon  him  an  obligation  to  speak 

^  the  truth,  is  equally  applicable  to  the  case  of  a  prisoner  being  ex- 

JOHNSTON.  amined  by  a  policeman ;  and  the  more  so  in  the  present  case,  in 
which  the  mode  of  questioning  was  such  as  would  be  adopted  on 
cross-examination  of  an  adverse  witness. 

It  is  true  that  the  authority  of  Rex  v.  Wilson  was  denied  by  Mr. 
Justice  Littledale,  in  a  subsequent  case,  of  The  King  v.  Bllis  (a\ 
where  it  appeared  that  part  of  the  prisoner's  examination  had  been 
elicited  by  questions  put  by  the  Magistrate.  Chief  Baron  Richards's 
decision  was  relied  on  by  the  prisoner's  Counsel,  against  the  recep- 
tion of  such  examination  in  evidence;  but,  on  reference  to  a  statement 
in  Starkie  on  Evidence  (p.  29,  noie,  vol.  2  of  ed.  1833),  that  Mr. 
Justice  Holroyd  had,  in  a  case  before  him,  received  an  examination 
to  which  there  was  a  similar  objection,  Mr.  Justice  Littledale  ex- 
pressed his  opinion  that  Mr.  Justice  Holroyd's  decision  was  the 
correct  one,  and  that  the  evidence  was,  upon  principle,  admissible. 
It  appeared  further  however  that  the  Magistrate  had  refused  to 
allow  the  prisoner  professional  assistance ;  and  upon  that  ground 
Mr.  Justice  Littledale  suggested  that  the  case  should  not  be  further 
pressed;  whereupon  the  prosecution  was  abandoned,  and  the  prisoner 
acquitted. 

Though  the  previous  decision  of  Richards,  C.  B.,  was  disapproved 
of  by  Mr.  Justice  Littledale,  it  should  not,  I  think,  be  considered  as 
overruled  by  the  case  before  him,  as  the  evidence  was  virtually 
rejected,  though  upon  another  ground.  It  is  also  to  be  observed 
that  the  case  before  Mr.  Justice  Holroyd,  upon  which  Mr.  Justice 
Littledale  relied,  is  mentioned  only  in  Mr.  Starkie*s  noie^  where  the 
facts  are  not  given ;  nor  does  it  appear  that  the  decision  of  Richards, 
C.  B.,  was  cited  before  him. 

But  the  principle  which  Chief  Baron  Richards  laid  down  in  Rex 
V.  Wilson  was  stated  in  stronger  terms  by  Wilde,  C.  J.,  in  the 
case  already  mentioned,  of  Regina  v.  Petiii  (b).  In  that  case  it 
was  proposed  by  the  Crown  to  give  evidence  of  questions  put  to 
the  prisoner  by  the  Magistrates  before  whom  he  was  brought,  and 

(c)  Kyan  &  M.  432.  (b)  4  Cox  C.  C.  164. 
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of  his  answers  to  them ;  which  web  objected  to  by  priBoner^s  Coun-  E.  T.  1864. 

seL    The  Grown  Counsel  relied  on  the  provisions  of  the  11  &  12     [^J^^J^!lS' 

Fic,  c.  42,  s.  18  (similar  to  the  concluding  proviso  in  the  14th  ^ 

section  of  the  Irish  Act,  14  &  15  Fie.,  c.  93,  which  has  been  relied    joMston. 

on  in  this  case),  and  they  contended  that  the  statement  of  a  prisoner, 

whether  to  an  ordinary  witness,  or  policeman,  or  Magistrate,  should 

not  be  excluded  on  the  mere  ground  of  its  having  been  elicited  by 

questions.    Chief  Justice  Wilde  however  stated : — ^'  I  think  I  ought 

^  not  to  receive  this  evidence,  and  I  reject  it ;  on  the  ground  that 

**  Magistrates  have  no  right  to  put  questions  to  a  prisoner  with 

''reference  to  any  matters  having  a  bearing  on  the  charge  upon 

'^  which  he  is  brought  before  them.      The  law  is  so  extremely 

**  cautious  in  guarding  against  anything  like  torture,  that  it  extends 

^  a  similar  principle  to  every  case  where  a  man  is  not  a  free  agent 

**  in  meeting  an  inquiry.    If  this  sort  of  examination  be  admitted  in 

'^evidence,  it  is  hard  to  say  where  it  might  stop.    A  person  in  / 

'^  custody,  or  in  other  imprisonment,  questioned  by  a  Magistrate, 

*'  who  has  power  to  commit  him  and  power  to  release  him,  might 

'*  think  himself  bound  to  answer,  for  fear  of  being  sent  to  gaol. 

^  The  mind,  in  such  a  case,  would  be  likely  to  be  affected  by  the 

*'  very  influences  which  render  the  statements  of  accused  persons 

**  inadmissible." 

The  evidence  was  accordingly  rejected,  and  the  prisoner  ac- 
quitted. 

These  observations  of  Chief  Justice  Wilde,  and  the  rule  so 
expressly  laid  down  by  him,  are,  in  my  opinion,  equally  applicable 
to  the  present  case,  where  the  questions  were  put  by  the  policeman 
in  whose  custody  the  prisoner  was,  and  who  had  the  power  of 
bringing  her  to  gaol  or  letting  her  go  free.  If  answers  given  by 
a  prisoner,  when  questions  are  put  by  a  Magistrate,  be  not  admis- 
sible in  evidence,  I  can  see  no  reason  why  they  should  be  so  when 
the  questions  are  put  by  a  policeman.  It  was  truly  stated  by  Chief 
Justice  Doherty,  that  the  system  of  a  prisoner  being  questioned  by 
a  policeman  is  even  more  objectionable  than  if  questioned  by  a 
Magistrate,  whose  higher  position  and  responsibility  afford  a  better 
security  against  the  abuse  of  the  system.     It  has  indeed  boon 
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E.  T.  1864.  suggested  that  answers    given  by  prisoners  to  questions  put  by 
r^'  ^  PP^'  Magistrates  are  rejected,  because  Magistrates  are  regarded  ^^  as 

THE  QUSEN  ^^^^^  ,-^  authority."  But  it  appears  to  me  that,  in  reference  to 
JOHNSTON,  the  question  now  before  us,  a  policeman  in  whose  custody  the 
prisoner  is  should  also  be  regarded  as  *'  a  person  in  authority.''  A 
confession,  made  in  consequence  of  a  threat  or  inducement  held 
out  by  such  policeman,  is  equally  inadmissible  in  evidence  as  if 
such  threat  or  inducement  was  held  out  by  a  Magistrate ;  because 
in  both  cases  it  is  considered  that  the  threat  or  inducement  is  used 
by  "  a  person  in  authority,^'  Why  therefore  should  it  be  held  that 
the  objection  to  the  admissibility  of  a  prisoner's  answers  to  questions 
put  by  a  Magistrate,  on  the  ground  that  he  is  ^*  a  person  in  author 
rity"  does  not  equally  apply  to  the  case  where  such  questions  are 
put  by  the  policeman  ? 

It  will  be  also  observed  that  Chief  Justice  Wilde  made  that 
decision  notwithstanding  the  reliance  of  the  Crown  Counsel  on  the 

proviso  in  the  11  &  12   Ftc,  c.  42,  s.  Ji8,  similar  to  the  proyiso 

» 

already  mentioned  at  the  end  of  section  14  of  the  Irish  Act,  14 
and  15  Vic,  c.  93. 

That  case,  before  Chief  Justice  Wilde,  was  probably  the  one 
referred  to  (though  not  by  name)  in  the  argument  of  prisoner^a 
Counsel  in  Baldry^s  case  (a),  as  a  decision  that  a  statement  by  a 
prisoner,  in  answer  to  questions,  was  not  admissible  in  evidence ; 
when  Lord  Campbell  stated,  as  a  general  rule : — "  Prisoners  are 
"  not  to  be  interrogated.  By  the  law  of  Scotland,  they  may  be ; 
'*  but,  by  the  law  of  England,  they  cannot." 

We  have  next  the  case  of  Regina  v.  Berriman  {b\  before  the 
present  Chief  Justice  Erie.  In  that  case  a  statement  of  the  prisoner, 
in  answer  to  questions  put  by  a  policeman,  was  given  in  evidence, 
without,  as  it  appears,  any  objection  by  prisoner's  Counsel  (probablj 
because  the  statement  was  not  material),  but  Chief  Justice  Erie,  in  that 
stage  of  the  case,  strongly  expressed  his  disapproval  of  the  practice  of 
policemen  questioning  a  prisoner.  He  stated : — '*  I  very  much  dis- 
"  approve  of  this  proceeding.  By  the  law  of  this  country,  no  person 
"  ought  to  be  made  to  criminate  himself,  and  no  police-officer  has 

(a)  2  Den.  C.  C.  441 .  (fi)  6  Cox  C.  C.  388. 
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"any  right,  until  there  is  clear  proof  of  a  crime  having  been  com-  E.  T.  1864. 

Crim,  Appeal, 
"  mitted,  to  put  searching  questions  to  a  person  for  the  purpose  of 

"eliciting  from  him  whether  an  offence  has  been  perpetrated  or  not. 

"If  there  is  evidence  of  an  offence,  a  police-officer  is  justified,  after 

"  a  proper  caution,  in  putting  to  a  suspected  person  interrogatories, 

"with  a  view  of  ascertaining  whether  or  not  there  are  fair  and 

"reasonable  grounds  for  apprehending   him.      Even    this  course 

"should  be  very  sparingly  resorted  to."    Again  he  says,  in  reference 

to  what  had  been  done  in  that  case : — "  I  wish  it  to  go  forth  amongst 

"those  who  are  inferior  officers  in  the  administration  of  justice,  that 

"  such  a  practice  is  entirely  opposed  to  the  spirit  of  our  law." 

In  a  subsequent  part  of  the  trial  before  Chief  Justice  Erie,  the 
qaestion  as  to  the  admissibility  of  such  evidence  was  expressly 
raised.  The  prisoner  was  indicted  for  the  murder  of  her  child,  and 
after  she  had  been  duly  cautioned,  and  had  stated  that  she  had 
nothing  to  say,  the  Magistrate,  before  committing  her,  asked  her — 
"  Where  she  had  put  the  body  of  the  child  ?  "  Prisoner's  Counsel 
objected  to  her  answer  being  received  in  evidence.  The  prosecuting 
Counsel  contended  that  it  was  admissible,  as  the  Magistrate  had 
not  at  the  time  committed  her  for  trial,  and  the  questions  might 
have  been  put  with  a  view  to  guide  him  in  the  exercise  of  his 
discretion  as  to  committing  her  or  not.  Erie,  J.j  however  said : — 
"I  shall  certainly  refuse  to  allow  any  such  evidence  to  ^e  given. 
*'  The  question  ought  neVer  to  have  been  put,  and  it  would  be  very 
"unfair  towards  the  prisoner  to  receive  in  evidence  answers  so 
"irregularly  elicited." 

Counsel  for  the  prosecution  then  proposed  to  ask  a  witness 

whether,  in   consequence  of  the   answer  which   the  prisoner  had 

given  to  the  Magistrate,  he  had  made  a  search  and  found  anything, 

but  Erie,  J.,  refused,  saying : — "  No ;  not  in  consequence  of  what 

"she  said.     You  may  ask  what  search  was  made,  and  what  was 

'* found;  but,  under  the  circumstances,   I  cannot  allow  that  pro- 

"ceeding  to  be  connected  with  the  prisoner."     The  result  of  the 

rejection  of  the  evidence  was   the  acquittal  of  the  prisoner.     In 

these  observations   Chief  Justice  Erie  clearly  defines  the  objects 

for  which  alone  policemen  should  examine  or  interrogate  suspected 
VOL.  15.    *  13  L 
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E.  T.  1 864.  parties ;  the  limits  within  which  such  examination  should  be  con- 
!^'  y  ^^f  '  fined,  and  the  manner  in  which  it  should  be  conducted  ;  and  I  have 
TBE  QUEEN  j.^£^yj.^^  j^  ^jj^^j  jjj  ^Q^ii  f^j  ^1,^  purpose  of  meeting  an  argument 

JOHNSTON,  much  pressed  upon  us  bj  the  Crown  Counsel,  namely,  that  in  most 
cases  it  was  absolutely  necessary  that  Magistrates  and  policemen, 
with  a  view  to  the  proper  discharge  of  their  duties,  should  inter- 
rogate suspected  parties. 

It  appears  to  me  that  the  questions  put  in  the  present  case  are 
not  in  accordance  with  the  rule  laid  down  by  Chief  Justice  Erie, 
or  within  the  limits  which  he  prescribed. 

We  have  then,  on  these  several  Irish  and  English  cases,  express 
decisions  that  statements  of  a  prisoner,  made  under  circumstances 
substantially  the  same  as  those  in  the  present  case,  are  not  admis- 
sible in  evidence.  These  decisions  were  made  by  eminent  Judges, 
experienced  in  criminal  law,  and  of  whom  it  certainly  could  not 
be  said,  as  in  the  case  referred  to  by  the  Crown  Counsel,  that  "  they 
"were  disposed  to  sacrifice  justice  or  common  sense  on  the  shrine 
"  of  mercy  or  of  guilt."  It  is  true  that  these  several  decisions  were 
the  rulings  of  single  Judges,  but  they  are  not  on  that  account  to  be 
disregarded.  In  some,  the  reasons  are  fully  and  carefully  stated. 
In  almost  all,  the  evidence  ofiered  was  essential  to  the  case  for  the 
prosecution,  and  in  consequence  of  its  rejection  the  several  prisoners 
were  acquitted ;  which  shows  that  the  several  Judges  must  have 
been  clearly  satisfied  that  the  evidence  was  not  admissible ;  as,  if 
they  considered  it  doubtful,  they  would  not,  by  rejecting  the  evi- 
dence, have  made  a  ruling  from  which  there  could  be  no  appeal; 
but  would,  as  of  course,  have  received  the  evidence,  and  reserved 
the  point  for  the  consideration  of  the  Judges,  or  of  the  Court  of 
Criminal  Appeal,  which  latter  Court  had  been  established  some 
years  before  the  cases  decided  by  Chief  Justice  Erie,  and  Chi«f 
Justice  Wilde,  by  ray  Lord  Chief  Justice,  and  Chief  Baron  Pigot. 

It  has  been  also  nrged  by  the  Crown  Counsel,  during  the  argu- 
ment, that  in  several  of  those  cases  the  rejection  of  the  evidence 
may  be  accounted  for  by  the  circumstance  that  the  questions  put 
to  the  prisoner  assumed  his  guilt.  Even  supposing  that  to  be 
material,  it  may  be  said  that  the  question  put  in  this  case  by  the 
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polieeman  about  Mr.  Hotohings's  shop  was  of  that  character;  bat  E*  T.  1864. 

.     ,  t        .  «    ,  1  .  Crim,  Appeal, 

it  does  not  appear  that  in  any  of  those  cases  that  circumstance  was      *— »v-  ■> 

made  a  ground  of  the  decision ;  and  it  appears  to  me  that,  supposing  ^^ 

the  question  put  to  bear  upon  and  be  so  connected  with  the  charge    Johnston. 

against  the  prisoner,  that  an  answer  to  it  in  one  way  would  tend  to 

establish  his  guilt,  it  is  immaterial,  so  far  as  the  admissibility  of  the 

evidence  is  concerned,  whether  the  question  does  or  does  not  in  its 

form  assume  the  fact  of  such  guilt*    It  would  be  a  most  embarassing 

role,  easily  evaded  and  incapable  of  being  applied  with  any  certainty 

in  the  great  majority  of  cases,  to  hold  that  the  admissibility  of  the 

evidence  depended  upon  the  form  of  the  question,  whether  it  as* 

somed  the  prisoners  guilt,  or  assumed  the  answer  to  it ;  wbether  it 

was  leading  or  otherwise ;  or  such  as  could  only  be  put  upon  cross-* 

examination.    In  many  cases  this  rule  might  be  altogether  evaded 

by  altering  the  form  of  the  question,  and  yet  putting  it  in  such  a 

manner  as  to  produce  the  same  answer  from  the  prisoner. 

I  shall  now  refer  to  the  cases  relied  on  by  the  Crown  in  opposi- 
tioo  to  this  current  of  authorities.  The  principal  cases  are  Gibnei/'s 
ease  (a);  and  Rex  v.  Thornton  (b),  and  Rex  v.  Wild(c)t  in  1824 
and  1835.  As  to  these  three  cases,  it  is  to  be  observed  that  none  of 
them  was  argued  by  Counsel,  and  that  it  does  not  appear  that  in 
any  of  them  the  Judges  considered  or  at  all  referred  to  the  question 
now  before  us,  namely,  whether  a  prisoner's  statement  was  inadmis- 
sible in  evidence  upon  the  particular  ground  that  it  was  made  in 
answer  to  questions  bearing  upon  the  offence,  and  put  to  him  by  the 
policeman  or  party  in  whose  custody  he  was. 

It  is  true  that  in  Gibne^s  and  Thornton's  eases  the  prisoners' 
statements  were  made  in  answer  to  such  questions,  so  that  the  facts 
of  those  cases  admitted  of  that  point  being  raised ;  but  the  point  was 
not  referred  to  either  in  the  reservation  of  the  Judges  who  tried  the 
cases,  or  in  the  reasons  given  by  the  Judges  for  their  decisions. 
Thus  in  Gibne^s  case^  before  the  Judges  of  Ireland  (the  facts  of 
which  have  been  already  stated),  the  terms  of  the  question  reserved 
were,  whether  the  confession  did  not  result  from  the  prisoner's  mind 
having  been  excited  to  terror  by  the  persons  by  whom  he  was  con- 

(a)  Jebb*8  C  C.  15.  (6)  1  Moody  C.  C.  27. 

(e)  Moody  C.  C.  452. 
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£.  T.  1864.  dncted  to  gaol;  and  therefore  whether  it  was  such  a  volantaiy  con- 

%  ■  \      /     fession  as  ought  to  be  given  in  evidence  against  him ;  and  the  decision 

^  of  the  Judges  was  that,  in  order  to  render  a  confession  inadmissible 

JOHNSTON,  on  the  ground  of  its  being  produced  by  fear,  the  fear  must  be  of  a 
temporal  nature;  and  that  in  the  case  before  them  there  was  no 
such  fear,  nor  was  any  threat  or  intimidation  used.  Though  the 
conviction  was  affirmed,  the  prisoner  was  not  executed. 

In  that  case  also  it  appeared  that,  in  making  the  confession,  the 
prisoner  stated  "  he  was  willing  to  die,  and  hoped  that  God  would 
have  mercy  on  him ; "  and  also  stated  '*  that  his  conscience  would 
not  let  him  conceal  it  any  longer." 

The  question  therefore,  which  the  Judges  considered  was,  whether 
the  prisoner's  confession  resulted  from  fear  of  a  temporal  nature, 
produced  by  the  acts  and  speeches  of  the  persons  who  surrounded 
him,  or  from  terror  as  to  what  would  be  the  consequences  of  his  crime 
in  the  other  world.  The  point  now  before  us  was  not  referred  to ; 
if  it  had  been  raised,  it  might  have  been  considered  that  the  object- 
tion  on  the  ground  of  the  statement  having  been  elicited  by  questions 
was  removed  by  the  subsequent  explicit  statement  of  the  prisoner 
himself,  that  the  motives  which  induced  his  confession  were  the 
dictates  of  his  own  conscience,  and  the  apprehension  of  a  future 
state.  But,  as  the  case  stands,  I  do  not  think  it  can  be  regarded 
as  a  decision  on  the  question  now  before  us.  It  is  also  to  be 
observed  that  two  pf  the  Judges  who  decided  that  case  were  Chief 
Justice  Bushe  and  Mr.  Justice  Burton,  who,  notwithstanding  that 
case,  rejected  such  evidence  in  the  two  subsequent  cases  already 
referred  to  from  1  &  2  Cr.  Sf  Dix,,  C,  C,  It  is  therefore  to  be 
presumed  that  they  did  not  consider  that  the  point  in  question  had 
been  ruled  in  Gibne^s  case.  If  they  had,  their  decisions  would 
have  been  otherwise ;  and  this  confirms  the  supposition  that  the 
question  had  not  been  at  all  considered  in  it.  It  may  be  that, 
when  G%bney*8  ease  was  decided,  the  practise  of  a  policeman 
interrogating  a  prisoner  had  not  prevailed  to  such  an  extent  as 
to  direct  the  attention  of  the  Judges  to  the  question  whether  the 
statements  made  by  the  prisoner  in  reply  were  not,  on  that  ground, 
inadmissible  in  evidence. 
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Agaio,  in  Thornton* s  ease  (a),  the  terms  of  the  question  reserved  E.  T.  1864* 
were,  whether  a  confession  obtained  when  the  detention  of  the  ^  '■^S:  / ' 
prisoner  was  perhaps  illegal^  and  when  the  condact  of  the  officer  ^ 

was  calculated  to  intimidate,  was  admissible  in  evidence. — [The  Johnston. 
learned  Judge  stated  the  facts  of  this  case  from  the  report.] — And 
the  ruling  of  the  majority  (three  eminent  Judges,  Best,  C.  J., 
Bayley,  J.,  and  Holroyd,  J.,  dissenting)  was,  that  the  confession 
was  rightly  received,  on  the  ground  that  no  threat  or  promise  had 
been  used.  It  appears  therefore  that  the  only  point  reserved  for 
the  Judges,  or  decided  by  them  in  Thornton's  ease^  was  as  to  the 
effect  of  the  illegality  of  the  custody,  and  as  to  the  existence  of 
intimidation  on  the  part  of  the  officer  ;  and  that  (as  I  have  already 
observed  respecting  Gibney's  ease)  the  question  now  before  us  was 
not  referred  to  or  answered. 

It  may,  I  think,  be  stated  as  a  general  rule,  that  when  a  particular 
question  or  ground  of  objection  is  not  referred  to,  either  in  the  judg- 
ment or  argument  of  any  case  (though  the  facts  admitted  of  its 
being  raised),  then  the  decision  in  the  case  is  not  be  regarded  as 
a  decision  on  that  particular  point,  especially  if  the  case  was  not 
argued  by  Counsel ;  though,  if  that  case  was  not  encountered  by 
other  authorities,  it  may  be  relied  on  as  showing  that  the  objection 
was  not  considered  valid. 

With  respect  to  Rex  v.  Wild{b),  it  appears  that  the  question 
was  reserved  generally,  namely,  "whether  the  confession  was  admis« 
Bible  in  evidence  ? "  and  the  opinion  of  the  Judges  was  equally 
general,  namely,  that  the  confession  was  admissible ;  and  it  does 
not  appear  from  the  report  what  the  ground  of  such  opinion  was. 
It  is  also  to  be  observed,  that  neither  of  the  persons  who  put  the 
questions  to  the  prisoner  in  that  case  was  a  constable ;  and  that 
though  one  of  them,  Mr.  Wragg,  was  the  person  who  had  taken 
the  prisoner  into  custody,  yet  that  the  answer  to  his  question  did 
not  criminate  the  prisoner,  and  was,  in  fact,  only  a  refusal  by  the 
prisoner  to  make  any  statement  whatever.  The  questions  in  answer 
to  which  the  prisoner  made  statements  that  tended  to  prove  his 
guilt  were  put  by  two  other  persons  (W.  Clarke  and  the  innkeeper's 

(a)  1  Moody  C.  C.  27.  W  1  Moody  C.  C.  452. 
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E.  T.  1 864.  son),  and  it  does  not  clearly  appear  that  Wragg,  who  arrested  him, 

-     -  ^     V  *  was  present  at  any  soch  qaestions.    With  respect  to  the  confession 

];  to  the  innkeeper's  son,  he  proved  that  the  prisoner,  without  any 

JOHNSTON,  promise  '  or  threat  held  out,  or  question  asked  hy  the  witness, 
stated  **  thai  he  would  tell  witness  all  about  the  matter,  and  that 
he  did  not  exactly  mean  to  drown  the  children ;"  thus  voluntarily 
admitting  that  he  had  done  so.  That  case  also  was  not  argued  by 
Counsel ;  and  having  regard  to  the  peculiar  circumstances  of  it^  and 
to  the  fact  that  the  reasons  of  the  Judges  are  not  given,  the  decision 
in  it  cannot,  I  think,  be  regarded  as  a  decision  on  the  point  now  in 
question.  In  that  case  also  the  Judges  expressed  their  disappro- 
bation of  the  mode  in  which  the  confessions  had  been  obtained, 
and  the  prisoners's  sentence  was  commuted  from  death  to  trans- 
portation. 

The  case  of  Regina  v.  Kerr  (a)  has  been  relied  on  for  the  Crown, 
as  if  it  were  an  authority  for  the  admissibility  of  saph  evidence. 
Upon  referring  to  it  however,  it  will  be  found  that  there  was  no 
such  decision  in  the  case.  The  prisoner's  Counsel  did  not  object 
to  the  admissibilty  of  the  confession  in  evidence;  but,  in  his  address 
to  the  jury,  commented  strongly  upon  the  impropriety  of  the 
policeman  questioning  the  prisoner  without  a  caution:  and  the 
observations  of  Mr.  Justice  Alien  Park,  in  his  charge  to  the  jury, 
were  merely  to  the  effect  that  he  thought  it  better  that  such  a 
practice  should  not  be  adopted,  though  it  did  not  appear  to  him 
that  there  was  any  impropriety  in  the  policeman's  conduct. 

The  case  oi  Rexy.  BariletUp),  before  Baron  Bolland,  has  also 
been  relied  on,  but  will  be  found  upon  examination  not  to  affect 
the  present  question.  In  that  case,  the  evidence  of  the  prisoner's 
examination  was  objected  to,  on  the  alleged  ground  that  parts  of 
it  were  in  answer  to  questions  put  by  the  Magistrate ;  but  the 
Magistrate,  who  was  examined  at  the  trial,  stated  he  had  no  recol- 
lection of  having  pot  any  questions ;  and  that,  if  he  had,  he  certainly 
put  none  except  for  the  purpose  of  explaining  what  had  been 
already  said  by  the  prisoner.      The  point  now  before  us  did  not 

(a)  8  C.  &  P.  176.  (6)  7  C.  &  P.  832. 
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therefore  arise  in  that  case ;  and  the  decision  of  Baron  BoUand  E.  T.  1864. 
was  merely  in  these  words — "The  examination  must  be  read."  '^     ppea. 

Another  case  relied  on  for  the  Crown  is  that  of  Rex  v.  Court (a)^ 
where  the  evidence  of  the  prisoner's  examination  before  a  johrstoit. 
Magistrate  was  objected  to,  not  on  the  ground  of  its  having  been 
elicited  by  questions,  but  because  the  Magistrate  (after  the  prose* 
cutor  had  made  a  statement  in  prisoner's  presence)  told  the  prisoner 
"  to  be  sure  to  tell  the  truth ; "  which  prisoner's  Counsel  contended 
was  an  intimation  to  him  that  it  would  be  better  to  confess  the 
charge.  Littledale,  J.,  merely  decided  that  what  the  Magistrate 
said  was  no  inducement;  and  that  therefore  the  evidence  was 
receivable.     That  case  therefore  is  also  no  authority  on  the  present. 

The  question  however  appears  to  have  arisen  in  Rex  v.  Rees  (6), 
where  Lord  Denman  admitted  in  evidence  the  prisoner's  statement 
before  the  Magistrate,  though  part  of  it  was  in  answer  to  questions 
put  by  the  Magistrate.  But  in  that  case  it  appears  that  the  state- 
ment was  taken  under  the  provisions  of  the  English  Act  (7  G,  4, 
c  64),  as  it  was  received  in  evidence  without  the  Magistrate  or 
his  clerk  having  been  examined.  It  may  therefore  be  presumed 
that  any  questions  put  by '  the  Magistrate  were  preceded  by  a 
proper  caution  ;  and,  as  the  report  does  not  state  what  the  ques- 
tions were,  it  might  be  that  they  were  of  the  same  character 
as  in  the  case  of  Rex  v.  Barilett,  above  referred  to,  namely,  to 
explain  what  the  prisoner  had  already  said.  Much  would  of  course 
depend  on  the  nature  of  the  questions ;  as  there  are  cases,  such  as 
those  referred  to  by  Erie,  J.,  in  Rex  v.  Berriman  (e),  in  which 
questions  of  a  certain  character  may  be  unobjectionable. 

In  Baldry's  case{d)^  which  was  also  relied  on,  no  question 
appears  to  have  been  put  to  the  prisoner ;  and  the  objection  taken 
to  the  admissibility  of  the  prisoner's  statement  was,  that  the  words 
of  the  caution  given  by  the  policeman  were,  that  what  the  prisoner 
said  '^  would  "  be  used  *'  against  him,"  instead  of  the  words  "  might " 
be  used  "  against  him." 

(a)  7  C.  &  P.  486.  (A)  7  C  &  P.  568. 

(c)  6  Cox,  C.  C.  388.  (cQ  2  Den.  C.  C.  430. 
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£r  T.  1864.       In  Rex  v.  Cheverion  (a),  to  which  we  have  been  also  referred, 

^   -^y    I-'  '  the  prisoner  was  indicted  for  infanticide.     A  policeman  had  said 

to  the  prisoner  *'  You  had  better  tell  all  about  it ;  it  will  save 

JOHNSTON,  trouble."  He  then  put  questions  to  her;  and  the  evidence  of  her 
statement  made  in  answer  to  such  questions  was  objected  to,  on 
the  ground  that  it  was  made  under  a  threat  or  inducement  bj  a 
person  in  authority.  Erie,  C.  J.,  rejected  the  evidence.  Another 
policeman  afterwards  went  to  the  prisoner.  She  said,  when  she 
saw  him,  *'  Ah !  I  expected  yon."  He  then  put  various  questions, 
bearing  materially  upon  the  charge  against  her;  and  the  admis- 
sibility in  evidence  of  her  statement  in  answer  to  those  questions 
was  objected  to,  on  the  ground  that  she  made  it  under  the  influence 
of  the  same  inducement  as  was  held  out  by  the  other  policeman. 
Chief  Justice  Erie,  having  consulted  Justice  Wightman,  stated  their 
opinion  that,  though  the  former  statement  was  inadmissible,  there 
did  not  appear  the  same  reason  for  excluding  the  second.  He 
stated,  however,  that  he  would  reserve  the  point.  This  was  not 
done,  as  the  prisoner  was  acquitted;  but  the  fact  of  his  having 
agreed  to  reserve  the  question  showed  that  he  considered  it  a 
doubtful  one.  It  appears  also  that,  without  the  prisoner's  state- 
ment, there  was  not  sufficient  evidence  to  sustain  the  prosecution. 

1  think  therefore  that,  under  these  circumstances,  his  reception  of 
the  evidence,  on  the  terms  of  the  question  being  reserved,  should 
not  be  regarded  as  a  decision  that  it  was  legally  admissible;  and 
the  observations  made  by  him  in  his  charge  to  the  jury  show  the 
inclination  of  his  own  opinion  on  the  subject,  as  already  expressed 
by  him  in  Regina  v.  Berriman  (6).  He  told  the  jury  that,  for 
the  policeman  to  put  such  questions  without  a  caution  was  most 
improper,  especially  since  the  prisoner  did  not  seem  to  have  been 
aware  of  their  drift  or  object.     It  appears  further,  from  the  noie  in 

2  Foster  Sf  Finlayton^  p.  834,  that,  in  charging  the  grand  jury,  he 
had  observed  upon  the  proceeding  as  very  improper;  and  that  Cock- 
bum,  C.  J.,  during  the  same  Assizes,  on  another  Circuit,  expressed 
a  similar  opinion,  in  a  similar  case. 

^  The  general  result  of  the  authorities  therefore  appears  to  be 

(a)  2  F.  &  F.  838.  (h)  6  Cox,  C.  C.  388. 
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that,  in  Ireland,  wherever  the  chjeetian  woe  raised  at  the  trials  E.  T.  1864. 
the  evidence  was  invariably  rejected,  except  in  the  case  already      '^^  jyy « 
referred  to  before  the  late  Mr.  Justice  Crampton;  and  the  only  '^^^   QU^^n 
other  Irish  decision  relied  on  in  support  of  its  reception  is  Gib-    Johnston. 
nej^e  ease,  on  which  I  have  already  observed. 

With  respect  to  the  English  authorities,  I  have  also  stated  my 
opinion  as  to  the  two  cases  cited  from  Moodjfs  Reports,  in  which 
the  question  was  not  raised.  As  to  the  other  English  cases  in 
which  the  objection  was  made  at  the  trial,  there  certainly  appears 
to  be  a  conflict  of  authority  on  the  question ;  but  in  my  opinion 
the  preponderance  of  authority  is  against  the  reception  of  the 
evidence.  It  is  also  to  be  observed  that  even  the  Judges  who 
have  received  such  statements  in  evidence,  almost  invariably 
ezpreaaed  their  strong  disapproval  of  the  system  of  questioning 
prisoners;  and  Mr.  Justice  Fatteson,  in  a  case  mentioned  in 
Boseoe^e  Criminal  Evidence  (6th  ed.,  p.  48)  threatened  to  have 
a  constable,  who  had  been  in  the  habit  of  interrogating  prisoners 
in  his  custody,  dismissed  from  his  office.  Such  being  the  opinion 
of  the  Judges,  would  it  not  be  inconsistent  to  hold  that  the 
evidence  might  be  used  for  the  conviction  of  the  prisoner,  while 
at  the  same  time  the  manner  in  which  the  evidence  is  procured, 
and  the  parties  who  give  it,  are  so  strongly  condemned? 

There  are  many  cases  in  which  the  system  of  questioning  pri- 
soners by  policemen  leads  to  the  discovery  of  other  evidence,  and 
is  perhaps  necessary  for  the  purpose  of  guiding  the  police  in  their 
subsequent  inquiries,  and  of  ensuring  the  detection  of  guilt.  At 
present,  the  police  may  fairly  be  deterred  from  adopting  that  system 
by  the  apprehension  of  the  censure  to  which  they  would  subse* 
quently  be  exposed,  when  the  answers  to  such  questions  should 
be  given  in  evidence  at  the  trial.  It  would  in  my  opinion  be 
far  better,  for  the  administration  of  justice,  to  hold  that  the  police 
should  be  at  liberty,  without  the  risk  of  censure,  to  question  a 
prisoner,  so  far  as  might  be  fit  and  requisite  for  the  guidaqce  of 
their  own  conduct,  and  for  the  discovery  of  other  evidence;  but 
that  the  answers  to  such  questions  should  not  be  given  in  evi- 
dence against  the  prisoner  on  his  trial. 

VOL.  15.  14  L 
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E.  T.  1864.       Oa  these  fiereral  groundfl,  I  am  of  opinion  thut  the  eiridenoe 
^— -yV^v     in  question  was  improperly  received  at  the  trial,  and  that,  accord- 
ingly, the  conviction  should  be  reversed. 


TH£    QUEEN 

V. 
JOHNSTON. 


Keooh,  J.,  concurred  with  Baron  Deast,  that  the  conviction 
should  be  affirmed. 

Ball,  J. 

The  principle  which  I  consider  has  been  established  by  the 
English  authorities,  as  well  as  by  some  of  the  Irish  decisions, 
amounts  to  this,  that  statements  made  by  n  prisoner  in  answer 
to  questions  put  to  him  by  a  police-constable,  without  any  pre- 
viouf  cautioHy  are  admissible  in  evidence  against  him  on  his  trial, 
provided  there  has  been  no  threat  or  inducement  held  out  calcu- 
lated to  influence  him  to  make  the  statement.  For  this  I  refer, 
in  the  first  instance,  to  17iomton*8  case{a)j  which  was  ruled  eo 
far  back  as  1824.  It  was  there  decided,  by  seven  of  the  Judges 
of  England,  including  Lord  Tenterden,  against  three  others,  that 
admissions  made  by  a  prisoner  (being,  in  that  instance,  a  boy  only 
fourteen  years  of  age,  and  who  had  been  kept  without  food  during 
a  great  part  of  the  day),  in  answer  to  questions  put  to  him  by 
a  constable  mthotU  any  previous  caution^  were  admissible  in  evi- 
dence against  him  on  his  trial,  on  the  specific  ground  that  no 
promise  or  threat  had  been  held  out  to  him  calculated  to  induce 
him  to  moke  the  admissions.  It  appears  also  that  the  three  dis- 
sentient Judges,  who  held  that  the  evidence  ought  not  to  have 
been  admitted  in  that  ca<e  against  the  prisoner,  did  so,  not  because 
it  had  been  elicited  by  questions  put  by  the  constable,  but  because 
they  considered  that  the  conduct  of  the  constable  in  the  trans- 
action had  been  calculated  to  intimidate  the  prisoner. 

I  refer  next  to  Gibnef/*s  case  (6),  decided  in  1822,  when  all 
the  Judges  of  Ireland  held  unanimously  Ibat  a  confession  made 
by  a  prisoner,  which  had  been  elicited  by  questions  put  to  him 
by  a  police-constable,  without  a  previous  cauHoHf  was  properly 
received  in  evidence,  on  the  ground  that  it  was  the  votusiiarjf 

(a)  1  Moodj,  C.  C.  27.  (6)  Jebb's  Cr.  Cas.  15. 
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act  of  the  prisoner,  not  induced  by  either  hope  or  threat.  Thus  E.  T.  1864. 
the  twelTe  Judges  of  Ireland,  it  appears  by  the  report  of  that  ^^'  y  * ' 
case,  held  *'  the  rule  to  be  well  established,  that  ft  vduniary  con-  ^^ 

''fession  shall  be  received  iir evidence  cigaiKisLA  prisoner;  but  if  jounston. 
*'ho|M9  hfts  been  eixoited,  or  threats  or  .iutimidatioD  held  out,  it 
*<  shall  not  be  admitted." 

In  Gibmfy's  ca^,  it  is  to  be  observed  that  it  does  not  appear 
that  any  previQqs  (sautjon  whatever  had  been  given  to  tlie  pri- 
soner; but  tli9  poUce-eonstable  proceeded  at  once  to  say  to  the 
prisoner : — "  You  niMa^  be  a  very  unhappy  hoy,  to  have  murdered 
yoor  qwn  child;  if  it  be  the  case.  Did  you  kill  the  child  ?  "  To 
wfaioh  the  prisoner  replied  *^  that  he  had  done  so  about  a  fortnight 
before  May.**    . 

Now,  here  is  a  case  where  all  the  Judges  of  Ireland,  including 
the  l^te  Chief  Justice  Bushe  as  well  as  the  kite  Mr.  Justice  Burton 
(the  authority  of  both  of  whom,  as  we  shall  see  presently,  is  invoked 
as  having  decided  the  contrary  in  another  case),  held  deliberately 
that  a  confession  obtained  from  a  prisoner,  through  the  instrumen- 
tality of  questions  from  a  police-constable,  was  properly  received 
in  evidence^  wiihoui  an^  previous  eauiion  having  been  given  to 
the  prisoner. 

'i^be  pe^t  4eei^n  to  which  I  refer  is  Wilde's  ease  (a),  where 
all  th^  Judges  of  ]£ngland  who  had  assembled,  to  the  number  of 
ek^ven,  held  unanimously  that  statements  made  by  a  prisoner,  in 
answer  to  questions  put  to  him  by  a  person  not  in  authority,  and 
who  had  given  Um  no  previous  eauHon,  were,  in  strictness,  receiv- 
able in  evidence  against  bim ;  but  at  the  same  timo  they  expressed 
their  disapproval  of  the  mode  in  which  the  statements  had  been 
obtained}  by  questioning  the  prisoner.  This  case  was  ruled  in 
183$ ;  a^d  it  appears  by  the  report  that  the  prisoner  was  at  the 
tifDC  nndjdr  fourteen  years  of  age. 

Then  there  comes  to  be  considered  Regina  v.  Kerr{h)^  where 
Parjce,  B.,  admitted  evidence  of  answers  made  by  a  prisoner,  to 
qo^tions  put  to  him  by  a  constable,  withoui  any  previous  caution. 

In  reference  to  that  case,  it  is  to  be  observed  that,  so  satisfied  do 

(o)  1  Moo.  C.  C.  452.  (6)  I  Car.  &  P.  176. 
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£.  T.  1864.  both  the  Bar  and  the  Bench  in  England  appear  to  have  been,  at  the 

•^— -yJZ^'  period  when  it  was  decided  (1837),  that  the  law  had  been  defi- 

^  nitively  settled  by  the  previous  decisions,  as  to  the  admissibility  of 

JOHNSTON,    sach  evidence,  that  the  prisoner's  Counsel  did  not  even  object  to 

the  evidence  being  given,  bat  contented  himself  with  complaining, 

in  his  address  to  the  jury,  of  the  hardship  on  the  prisoner  to  have 

had  questions  put  to  him  by  the  constable,  without  having  been 

previously   cautioned :    whereupon  Farke,   B.,  expressed  himself 

quite  satisfied  that  the  evidence  was  receivable  without  any  pre* 

vious  caution  having  been  given  ;  adding  however  that,  as  a  general 

rule,  he  considered  it  better  that  the  caution  should  be  given,  and 

that,  if  he  were  himself  in  the  position  of  a  police-constable,  he 

would  not  have  put  a  question  to  the  prisoner  without  administering 

the  previous  caution. 

Thus  we  have,  in  that  case,  the  distinction  taken  by  Baron  Parke 
(as  it  has  been  so  often  taken  by  other  Judges  both  in  Ireland  and 
in  England)  between  the  legality  of  the  practice  and  its  expediency ; 
holding  that,  while  he  disapproved  of  it  as  a  general  rule,  he  felt 
bound  to  assert  its  undoubted  legality  when  acted  on ;  or,  in  other 
words,  that  though  he  might  wish  it  were  not  the  law,  yet,  being 
satisfied  that  it  was  so,  he  must  submit  to  it. 

I  do  not  here  mention  Bartletfs  ease  (a),  or  Regina  v.  Ellis  (6), 
or  other  cases  in  England,  which  were  relied  on  in  the  argument  at 
the  Bar,  as  instances  of  the  application  of  the  doctrine  of  admis- 
sions made  by  prisoners,  in  answer  to  questions  put  to  them  by 
MagistraieSy  being  afterwards  received  in  evidence  against  them 
on  their  trials, — for  this  reason,  that  those  decisions  appear  to  me 
inapplicable  to  the  question  we  are  now  considering,  which  has 
reference  to  the  practice  of  constables  obtaining  admissions  from 
prisoners  by  means  of  questions  put  to  them ;  whereas  the  class 
of  cases  to  which  I  have  just  now  referred  stands  upon  a  different 
ground,  as  we  shall  presently  find. 

There  may  be  other  English  authorities  to  the  same  efiTect  as 
those  on  which  I  have  relied  for  the  establishment  of  the  general 
principle,  but  I  deem  it  unnecessary  to  notice  them ;  as  the  latest 

(a)  7  Car.  &  P.  832.  (&)  Ryan  &  Moo.  422. 
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case  in  England  on  the  sabject  (so  far  as  I  have  been  able  to  E.  T.  1864. 

ascertain),  which  was  decided  in  the  coarse  of  the  year  1862  or     *  _  \  ^^° 

1863,  affirms  the  general  doctrine  of  the  admissibilty  of  sach  evi-     °^   ^ 

dence,  although  no  previous  caution  had  been  given  to  the  prisoner :    johnston. 

I  refer  to  the  case  of  Regina  v.  Cheverton{a).    In  that  case,  a 

statement  had  been  made  bj  a  prisoner,  in  answer  to  a  question 

asked  of  him  by  a  police-constable,  and  without  it  appearing  that  a 

previous  caution  had  been  given ;  and,  on  the  part  of  the  Crown,  it 

was  proposed  to  be  given  in  evidence  against  the  prisoner  on  his 

trial ;  but  Erie,  J.,  rejected  it,  not  on  the  ground  of  the  statement 

having  been  obtained  from  the  prisoner  by  means  of  questions  from 

the  police-constable,  but  because  it  appeared  that  there  had  been 

some  threat  or  inducement  practised  by  the  constable  in  obtaining 

the  prisoner's  answer  to  the  question.    The  Crown  Counsel  then 

offered  in  evidence   another  statement,   made  afterwards  by  the 

prisoner  to  the  inspector  of  police,  and  in  answer  to  questions 

asked  of  him  by  the  inspector,  who  had  given  the  prisoner  no 

previous  cauiion  ;  and  this  latter  statement  was  allowed  to  be  given 

in  evidence  by  Erie,  J.,  after  a  conference  with  Wightman,  J. ; 

both  Judges  considering  that  it  had  not  been  made  under   the 

influence  of  the  threat  or  inducement  which  had  rendered  the  first 

statement  inadmissible.    Then  what  was  the  difference  between  the 

two  statements  made  by  the  prisoner  in  the  foregoing  case,  which 

would  account  for  the  one  being  rejected  in  evidence  while  the 

other  was  admitted  ?    Both  statements,  be  it  observed,  were  made 

in  answer  to  questions  from  the  police,  without  a  previous  caution 

in  either  case ;  but  the  difference  between  them  was  this,  the  former 

was  considered  by  the  Judge  to  have  been  made  under  the  influence 

of  some  hope  or  threat^  proceeding  from  the  poUce,  whereas  the 

latter,  though  similar  in  all  other  respects  to  the  former,  was  free 

from  the  influence  of  hope  or  threat,  which  had  rendered  the  former 

inadmissible. 

Thus  the  general  result  of  the  foregoing  cases  appears  to  be 
that,  from  the  year  1822  down  to  the  present  time— that  is,  for  a 
period  of  upwards  of  forty  years, — it  has  been  recognised  as  the 

(a)  2  F.  &  F.  833. 
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£.  %  1-864.  law  of  th«  land,  hotb.  in  England  and  Inland,  that  admissions  or 

K^tmmJSaS    statements  obtained  from  prisoners  through  the  instrumentality  of 

TJis  QusEsr  qg^^j^^  fj^^Qi  poliee-constableSi  without  any  previous  caution,  axe 

^OQHSTOS.   admissible  in  evidence  against  them ;  provided  that  such  ^u^»»iw'^n<i 

or  statements  be  the  voluntary  acts  of  the  prisoners,  not  induced  by 

either  hope  or  threat  operating  on  their  minds. 

Then,  I  ask,  how  is  this  host  of  authority  to  which  I  have  re- 
referred  encountered  on  behalf  of  the  prisoner  ?  It  is  met  by  two 
cases  in  England,  which  are  supposed  to  have  established  the  con* 
tcary  doctrine ;  and  by  decisions  of  some  of  the  Judges  in  Ireland, 
which  are,  in  like  manner^  supposed  to  be  counter  to  the  English 
authorities. 

I  propose  to  show  that  neither  of  the  English  cases,  which  hare 
been  relied  on  at  the  Bar  as  containing  a  contrary  doctrine,  have 
that  effect ;  and  that  the  decisions  of  the  Irish  Judges  do  not  confltot 
with  the  English  authorities. 

I  take,  first,  the  case  of  Tlie  Qu^m  v.  Petiit  (a),  which  has  been 
cited  from  Cox*s  Reports  ;  and  which,  at  first  sight,  might  appear 
to  be  in  principle  the  same  as  the  case  now  before  the  Court.  I 
have  first  to  observe,  with  respect  to  this  case,  that  whereas,  by  the 
statute  of  the  7  (?.  4,  Magistrates  had  been  authorised  to  interrogate 
prisoners  brought  before  them  for  examination,  in  respect  of  the 
offences  with  which  they  stood  charged,  they  were  deprived  of  that 
power  by  the  11  &  12  Vie.  By  the  former  Act,  Magistrates  had 
been  expressly  directed  to  *'  take  the  examination  of  prisoners,'^  in 
like  manner  as  they  had  been  directed  to  do  so  by  the  old  statute 
of  Philip  and  Mary^  in  England,  and  the  corresponding  Act  in 
Ireland. 

We  know  historically  that  there  had  been  periods  in  the  history 
of  both  countries  when  that  power,  conferred  by  statute  on  Magis- 
trates, had  been  much  abused  in  practice;  and  at  length  it  was 
judged  expedient  by  the  Legislature  that  it  should  cease  to  be 
exercised.  Accordingly,  the  11  &  12  Vic.  (Eng.J^  corresponding  to 
the  14  &  15  Vie.  (Ir.)^  was  enacted,  whereby  the  7  (?.  4  was 
repealed,  and  the  provision  contained  therein,  that  the  Magistrates 

(a)  4  Cox  C.  C.  164. 
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should  ^'take  the  examination  of  the  prisoner,"  was  not  re-enacted  e.  T.  1864. 
in  the  new  statute ;  which,  in  lieu  thereof,  authorised  the  Magis*  ^*"*  ^  PP^ ' 
trate  to  put  one  question,  and  one  only,  to  the  prisoner,  namely,  THEi.QimEN 
^  does  the  prisoner  wish  to  say  anything  as  to  the  charge  brought  johnston. 
against  him?" — or  to  that  effect. 

Now,  the  case  of  Regina  v.  PetHt  was  ruled  (if  I  recollect  right) 
in  the  year  1850)  and  the  11  &  12  Vie,  was  passed  in  England  in 
the  year  1846;  so  that  the  ruling  in  that  case  must  be  looked  at  by 
the  light  afforded  by  that  statute,  which  was  then  in  full  operation. 
Accordingly,  when  it  was  proposed  by  the  Counsel  for  the  Crown, 
in  the  case  of  Regina  v.  PettU^  to  give  in  evidence  against  the  pri- 
soner a  statement  made  by  him,  in  answer  to  questions  put  to  him— 
not  by  a  police-constable,  be  it  observed,  but  by  the  committing 
Magistrate, — Wilde,  C.  J.,  refused  to  admit  the  evidence,  and  put  his 
refusal  on  the  distinct  ground  that  the  Magistrate  had  no  power,  as 
the  law  then  stood,  to  question  the  prisoner  at  all  (save  as  above 
mentioned) ;  and  accordingly  that  the  answers  of  the  prisoner  to 
other  questions,  not  authorised  by  the  statute,  could  not  be  reoeived 
in  evidence  against  him. 

Thus,  it  appears  that  the  ruling  of  Wilde,  C.  J.,  in  the  foregoing 
case,  in  no  way  conflicts  with  the  authorities  both  in  England  and 
Lreland,  which  have  held  that  the  statements  made  by  a  prisoner 
in  answer  to  questions  put  to  him  by  a  police-constable,  provided 
there  be  no  inducement  and  no  threat,  are  in  point  of  law  admissible 
in  evidence  against  him  on  his  trial. 

I  abstain  from  discussing  the  matter  which  has  been  so  much 
pressed  at  the  Bar,  as  to  the  anomaly  which  is  supposed  to  exist 
if  it  be  held  that,  whereas  the  Magistrate  is  by  law  debarred  from 
questioning  a  prisoner,  save  in  the  manner,  and  accompanied  by 
the  caution  prescribed  by  the  Act,  the  inferior  officer,  the  police- 
constable,  should  be  at  liberty  to  examine  the  prisoner  at  large,  and 
without  any  caution,  apd  to  give  in  evidence  against  him  the 
statements  so  obtained.  It  is  enough  to  observe,  in  reference  to 
that  matter,  that  it  is  for  the  Legislature  to  correct  that  supposed 
anomaly  if  they  think  fit.  The  law  on  the  subject,  as  we  have 
seen,  was  well  understood  and  settled  by  authority,  both  in  England 
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E.  T.  1864.  and  Ireland,  when  the  11  &  12  Vic.  was  passed;  and  the  Legislature, 

^— '-v         '  when  by  that  Act  it  deprived  the  Magistrate  of  the  power  of  ques- 

^^  tioning  the  prisoner,  and  left  it  in  the  power  of  the  police-constable 

JOHNSTON,  to  do  so,  WO  must  suppose  was  actuated  by  wise  reasons  for  taking 
that  course ;  possibly  they  may  have  deemed  it  right,  with  a  view  to 
the  detection  of  crime,  and  to  facilitate  bringing  the  offender  to 
justice,  to  enable  the  constable  to  question  the  prisoner ;  although 
they  may  not  have  thought  fit  to  extend  the  same  power  to  the 
Magistrate. 

The  other  English  case  which  has  been  relied  on  by  the  prisoner's 
Counsel  as  an  authority  for  the  position  that  an  admission  made 
by  a  prisoner,  in  answer  to  questions  put  by  a  police-constable, 
without  a  caution,  is  not  receivable  in  evidence  against  him,  is 
Regina  v.  Berriman  (a).  It  is  sufficient  to  observe  that,  in  that 
case,  as  in  Regina  v.  Pettit,  the  prisoner's  statement,  which  was  not 
allowed  to  be  given  in  evidence  against  him,  had  been  made  in 
answer  to  questions  put,  not  by  a  police-constable,  but  by  a  Magis- 
trate^ and  that  Berriman' s  case  was  decided  after  the  passing  of 
the  11  &  12  Vic,  Accordingly  it  was  held,  by  Erie,  J.,  in  Berri- 
man's  case,  as  it  has  been  held  by  Wilde,  C.  J.,  inlRegina  v.  Pettit^ 
that,  as  the  Magistrate  had  no  authority  to  put  questions  to  the 
prisoner,  the  answer  of  the  latter  could  not  be  received.  This  is 
obviously  not  an  authority  for  the  prisoner,  but  on  the  other  hand 
it  is  in  one  respect  an  authority  against  him ;  for  it  is  there  dis- 
tinctly laid  down  by  Erie,  J.,  that  where  there  is  evidence  that 
a  crime  has  been  committed,  a  police-constable  is  empowered  to 
question  a  suspected  person,  in  order  to  obtain  information  calcu- 
lated to  lead  to  the  detection  of  the  criminal. 

Before  leaving  this  branch  of  the  discussion,  I  must  say  a  word 
as  to  what  has  been  urged  strenuously  on  behalf  of  the  prisoner. 
^I  mean  the  observation  reported  to  have  been  made  by  Lord  Camp- 
bell in  Baldrg's  case^  to  the  effect  that  whereas  by  the  law  of  Scotland 
a  prisoner  may  be  examined  personally  in  reference  to  the  offence 
with  which  he  stands  charged,  by^the  law  of  England  that  cannot  be 
done.    This  dictum  of  Lord  Campbell  has  been  relied  on  at  the 

(a)  8  Cos,  C.  C.  368. 
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Bar,  as  an  announcement  by  that  veiy  eminent.  Judge,  that  by  the  £.  T.  1862. 
law  of  England  a  prisoner. cannot  be  questioned  by  a  police-con- 
stable on  the  subject  of  the  offence  charged  against  him.     But 
can  such  a  construction  be  put  upon  Lord  CampbeU's  observation  ?    Johnston. 
In  the  first  place  it  was  not  a  judicial  decision  in  any  sense ;  there 
was  no  question  to  be  decided  in  Baldry's  ease  in  reference  to 
that  matter  at  all ;  and  in  point  of  fact  no  questioning  of  a  prisoner 
\fj  a  police-constable,  or  any  other  person,  had  taken  place  in  that 
ease.    Then  how  came  the  observation  to  be  made  by  Lord  Camp- 
bell, and  what  was  its  real  import?    What  occurred  was  this,  in 
the  prioress  of  the  argument  at  the  Bar  in  Baldrf^i  ease^  the  pri- 
floner's  Counsel  had  mentioned  PeUifs  ease^  where  Wilde,  C.  J., 
had  rejected  a  statement  made  by  a  prisoner  in  answer  to  a  question 
put  to  him  by  a  Magistrate,  whereupon  Lord  Campbell  observed 
that,  however  that  might  be  in  Scotland,  by  the  law  of  England 
it  could  not  be  done.    But  what  could  not  be  done?  not  that  by 
the  law  of  England  a  police-constable  was  not  at  liberty  to  ques- 
tion a  prisoner;  but  that  what  was  attempted  by  the  Crown  in 
PeUifs  ease^  namely,  giving  in  evidence  against  a  prisoner  a  state- 
ment made  by  him  in  answer  to  questions  put  to  him  by  a  MagiS' 
tratSy  could  not  be  done,  the  11  &  12  Ftc,  having  deprived  the 
Magistrate  of  the  power  of  questioning  the  prisoner.   So  understood, 
the  observation  of  Lord  Campbell  is  distinctly  in  affirmance  of  the 
.ruling  of  Wilde,  C.  J.,  in  PeUifs  ease,  as  well  as  of  Erie,  J.,  in  Eegina 
V.  Berriman.    But  upon  what  principle  can  it  be  supposed  that  the 
Chief  Justice  of  England,  the  head  of  the  supreme  Criminal  Court 
of  the  kingdom,  was  ignorant  of  the  fact  of  the  Judges  of  England 
having  pronounced  over  and  over  again  that  it  was  not  contrary 
to  law  for  a  policeman  to  interrogate  a  prisoner  touching  the  offence 
charged  against  him,  or  that  Lord  Campbell  meant  to  announce  that 
sach  a  practice  was  contrary  to  law  ? 

PlGOT,  C.  B. 

I  consider  the  question  now  before  us  as  arising,  for  the  first 
time,  for  the  decision  of  a  Criminal  Court  of  Appeal. 

VOL.  16.  15  L       ' 
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E.  T.  1864.  As  to  WiU^t  ease  (a),  it  was  not  argued  by  CounseL  The 
^PP^  reasons  of  the  judgment  are  not  given;  and  we  can  learn  the 
THB  QUEEN  .^^  determined  only  by  referring  to  the  facts  of  the  case  as  they 
JOHNSTON,  appear  in  the  report  The  evidence  comprised  two  portions,  dis- 
tinct in  their  character.  The  first  consisted  of  parol  statements, 
made,  on  two  successive  days,  to  persons  who  asked  the  prisoner 
(a  young  boy)  questions  respecting  the  transaction  of  the  alleged 
crime.  He  was  not  in  the  custody  of  a  constable ;  and  none  of  the 
persons  who  spoke  to  him  was  a  Magistrate  or  a  peace-officer.  The 
second  portion  of  the  evidence  was  the  prisoner's  examination,  taken 
of  course  before  a  Magistrate,  after  a  caution  given  to  the  prisoner. 
The  very  first  sentence  of  that  examination  referred  to  what  the 
prisoner  had  previously  stated ;  and  may  therefore  be  considered  as 
incorporating,  by  that  reference,  his  former  statement  in  his  exami- 
nation before  the  Magistrate,  taken  down  of  course  by  the  Magistrate 
in  writing,  under  the  Act  of  Parliament  then  in  force.  The  exami- 
nation began  with  these  words : — *'  I  can  give  no  other  account  than 
I  have  already  given."  And  then  the  prisoner  proceeded  to  state 
nearly  to  the  efiect  of  what  he  had  before  told  the  persons  to  whom 
he  had  made  the  former  disclosures.  If  the  former  statements  were 
thus  incorporated  in  the  prisoner's  examination,  the  whole  evidence 
was,  what  the  Judges  held  it  to  be,  '^  in  strictness  admissible."  If 
the  previous  disclosures  were  improperly  elicited  hj  the  questions 
which  were  asked  of  the  prisoner  when  he  was  under  restraint 
(though  not  in  custody  of  a  constable),  the  Judges  would  most 
properly  have  **  much  disapproved  of  the  mode  in  which  "  the 
confession  was  obtained.  And,  accordingly,  they  did  express  such 
disapprobation;  and  the  prisoner,  who  was  convicted  of  murder, 
was  not  executed. 

As  to  the  case  of  Rex  v.  Oihney  (&),  questions  were  certainly 
asked  by  the  witness  Lennon ;  and  Lennon  in  his  evidence  stated 
that  he  asked  the  prisoner,  '*Did  you  kill  the  child?"  and  that 
the  prisoner  then  said  he  did  so,  and  stated  the  circumstances. 
But  it  appeared,  upon  the  testimony  of  another  witness  for  the 
prosecution,  Arthur  Foster,  that,  after  conversing  with  the  former 

(a)  1  Moo.  C.  C.  452.  (6)  Jebb,  P.  &  C.  C.  15. 
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witness,  Lennon,  about  the  child,  **  and  upon  both  the  witnesses  again  E.  T.  1864. 
"expressing  themselves  on  the  subject  of  its  death,  the  prisoner  < — ^-v— ^  ' 
"  said  his  conscience  would  not  let  him  conceal  it  any  loiiger ;  and 
*'  he  then  confessed,"  It  therefore  appeared,  when  the  explanation  johnston. 
which  Foster^s  evidence  furnished  of  the  evidence  of  Lennon,  that 
the  disclosures  of  the  prisoner  were  not  in  reply  to  the  questions 
which  were  put  to  him,  but  were,  according  to  his  own  statement, 
the  result  of  the  impulse  of  his  own  conscience.  There  was,  upon 
the  entire  evidence,  that  which  may  have  satisfied  the  Judges  in 
the  consideration  of  the  circumstances  of  that  case,  that  the  con- 
fession was  not  to  be  treated  as  elicited  by  the  questions ;  and 
that  it  was,  upon  the  admission  of  the  prisoner,  a  purely  voluntary 
confession.  Whether  they  were  right  or  wrong  in  that  interpre- 
tttioQ  of  the  prisoner's  avowal,  if  their  decision  was  influenced 
hj  that  view  of  the  facts  before  them,  it  is  not  a  decision  upon 
the  point  now  before  us.  Some  of  the  learned  Judges  had  at 
first  doubts ;  but  they  ultimately  treated  the  confession  as  a  volun- 
tary confession.  On  account  of  the  extraordinary  circumstances 
of  the  case,  however,  the  prisoner  was  recommended  to  mercy ; 
and  he  was  not  executed.       > 

It  is  singular  that,  in  each  of  those  two  cases  which  are  now 
relied  on  in  support  of  the  admissibility  of  the  evidence,  the  one 
in  England  and  the  other  in  Ireland,  and  in  which  the  evidence 
came  under  the  consideration  of  the  Judges,  the  Judges  were 
dissatisfied  with  the  result;  and  the  extreme  sentence  of  the  law 
was  not  executed. 

With  respect  to  the  case  of  Rex  v.  Gihney^  I  think  there  is 
the  strongest  reason  to  believe  that  the  point  now  before  us 
was  not  at  all  intended  to  be  determined  by  the  Judges.  Both 
Lord  Chief  Justice  Bushe  and  Mr.  Justice  Burton  were  among 
the  Judges  who  considered  that  case.  The  Lord  Chief  Justice 
was  appointed  to  his  office  in  February  1822.  The  case  of  Rex 
V.  Gibney  was  brought  under  consideration  at  a  meeting  of  the 
JndgeS)  at  which  he  must  have  presided,  in  the  following  November 
1822.  The  case  therefore  was  one  of  the  earliest  of  this  class 
which  occurred  in  the  discharge  of  his  judicial  functions,  and  was 
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£.  T.  1864.  not  likely  to  be  forgotten  by  him.    Mr.  Justice  Burton,  who  was 

Crim.  Appeal    ,        ,  ,  ,      «       ,  •  ..    , 

V— N '     then  less  than  two  years  upon  the  Bench,  was  also  one  of  the 

^^  Judges ;  and  yet  both  these  eminent  Judges  afterwards  held  that  evi- 

JOHNSTOir.  dence  of  this  nature  ought  not  to  be  received :  Regina  y.  Doyle  {a) ; 
Regina  v.  Develin  {h).  In  the  former  case,  the  police-constable,  who 
visited  the  prisoner  in  gaol,  and  put  to  her  there  the  question  which 
was  objected  to,  ^'  cautioned  her  against  saying  anything  that  might 
criminate  herself,  or  be  used  for  the  purpose  of  convicting  her ;"  yet, 
notwithstanding  that  caution,  the  Lord  Chief  Justice  ruled  that  the 
answer  to  the  question  should  not  be  given  in  evidence  upon  her 
trial.  It  has  been  suggested  that  Lord  Chief  Justice  Bushe  and 
Mr.  Justice  Burton  must  have  forgotten  the  decision  in  Rex  v. 
Gibney^  where  they  ruled  as  they  did  in  Regina  v.  Doyle  and 
Regina  v.  Develin.  In  my  opinion,  it  is  to  be  presumed  that  they 
so  ruled  because  they  knew  that  the  contrary  had  not  been  decided 
in  Rex  v.  Gibney.  If  the  point  were  an  isolated  matter,  of  rare 
occurrence,  some  such  inadvertence  might  have  been  possible ;  but 
not  in  one  of  constant  recurrence  (as  the  experience  of  us  all  can 
testify)  in  criminal  trials,  in  the  vast  majority  of  which  the  pri- 
soner was  arrested  l^y  the  constabulary,  who  certainly  are  not 
less  prone  to  question  prisoners  than  constables  in  England. 

In  Rex  V.  nomion  (e),  a  lad  of  fourteen  years  of  age  had  been 
apprehended  without  a  warrant,  kept  without  food,  and  not  brought 
before  the  Magistrates  until  a  late  hour.  In  the  course  of  the 
evening,  a  police-officer,  who  had  ordered  the  prisoner  to  Bridewell 
of  his  own  authority,  told  him  that,  in  consequence  of  the  falsehoods 
he  had  told,  and  the  prevarications  he  had  made,  there  was  no  doubt 
that  he,  the  prisoner,  had  set  the  premises  on  fire ;  and  he  therefore 
asked  him  if  any  person  had  been  concerned  with  him,  or  induced 
him  to  do  it  ?  The  prisoner  said  he  had  not  done  it.  The  officer 
replied  that  he  would  not  have  told  so  many  falsehoods  as  he  had  if 
he  had  not  been  concerned  in  it ;  and  again  asked  him  if  anybody 
had  induced  him  to  do  it.  The  prisoner  then  began  to  cry,  and 
made  a  full  confession.    The  question  considered  by  the  Judges 

(a)  1  Cr.  &  Biz,  C.  C.  896.  (6)  2  Cr.  &  Diz,  C.  C.  151. 

(c)  1  Moo.  C.  C.  127. 
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was,  *' whether  a  confession  so  ohtained,  where  the  detention  of  the  E.  T.  1864. 
**  prisoner  was  perhaps  illegal^  and  where  the  conduct  of  the  officer     ^'  ^  ^^ ' 
"  was  calculated  to  intimidate,  was  admissible  in  evidence?"     Seven  ^^^   QUeen 
of  the  Judges  held  that  the  evidence  was  admissible,  on  the  ground    johnston. 
that  no  threat  or  promise  had  been  used.    Three  of  the  Judges 
(Best,  C.  J.,  Bayley,  J.,  and  Holroyd,  J.),  were  of  a  contrary 
opinion.     The  case  was  not  argued  by  Counsel     The  reasons  of 
the  Judges  (as  very  constantly  happened  in  the  notes  of  the  points 
reserved   prior  to  the  establishment  of  the    Court   of  Criminal 
Appeal)  are  not  given ;  and  the  point  tvas  not  reserved  in  refer- 
ence to  the  effect  of  the  eliciting  of  evidence  by  the  questioning 
of  the   prisoner.      Undoubtedly,  the  resolutions  of  a  majority  of 
the  Judges  upon  a  question  so  reserved  according  to  the  former 
practice,  was  and  is  entitled  to  the  greatest  respect.     It  ought  to 
be  followed  by  individual    Judges,    i/^nm  the  point  determined^ 
though  determined  in  that  form — the  only  form  in  which  questions 
of  evidence,  in  cases  of  felony,  could   practically  have  been  sub- 
mitted to  an  Appellate  Tribunal  before  the  institution  of  the  Court 
of  Criminal  Appeal.     But  the  very  circumstance  that  the  Judges, 
in  considering  points  reserved  in  criminal  cases,  did  not  usually 
sit  as  an  open  Court  of  Law,  hearing  the  questions  argued  with 
the  assistance  of  Counsel,  and  delivering  their  judgments,  with 
their  reasons,  in  the  face  of  the  Profession  and  the  public,  con- 
stituted an  objection  to  such  a  tribunal,  which  deprived  it  of  much 
of  the  authority  that  would  have  otherwise  attached  to  it,  and 
led  to  the  substitution  of  that  tribunal  which,  in  this  country, 
we  now  compose.    I  have  always  thought  that  there  was  great 
force  in  the  observation  made  by  the  late  Mr.  Justice  Jebb,  where 
a  decision  of  the  majority  of  the  Judges,  upon  a  point  reserved  on 
a  civil-bill  appeal,  was  cited  to  him.      Such  a  decision  was  exactly 
analogous  to  that  of  the  Judges  determining  upon  a  point  reserved 
at  a  criminal  trial.     In  neither  case  was  it  the  decision  of  a  regu- 
larly-constituted tribunal     In  both  cases,  the  resolution  was  often 
adopted  without  the  hearing  of  Counsel.    In  both,  the  Judges  deter- 
mined, in  Chamber,  without  assigning  their  reason.    In  the  course 
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E.  T.  1864.  of  the  argument  in  Banken  v.  New*om(a),  the  case  of  Hogan  ▼• 
Otm.  Appeal, 
* ^-*^     Fitzgerald  was  cited — a  case  decided  before  the  Twelve  Judges, 

THE     QOEEN 

^^  in  which  it  was  held  that  a  reversion  was  not  necessary  to  enable 

JOHNSTOV.  a  plaintiff  to  maintain  a  civil-bill  ejectment  for  non-payment  of  rent, 
under  the  56  G.  3,  c.  88.  Mr.  Jebb  said : — "  With  respect  to  that 
"  decision,  there  certainly  was  a  difference  of  opinion  among  the 
"  Judges.  It  was  not  argued  by  Counsel ;  and  I  have  no  hesitation 
**  in  saying  that  I  do  not  consider  myself  bound  by  it." 

It  is  undeniable  that  there  has  been,  in  reference  to  the  admis- 
sibility of  this  kind  of  evidence,  diversity  of  practice  among  Judges. 
The  great  preponderance  of  authority,  in  this  country,  has  been 
against  its  reception.  Among  those  who  entertained  and  acted 
upon  that  opinion  have  been  Judges  as  stern  and  determined  in 
their  resolution  to  repress  crime,  as  any  that  have  ever  adminis- 
tered the  Criminal  Law  in  modern  times.  Among  those  whose 
opinions  against  the  reception  of  the  evidence  have  been  reported 
in  our  books,  we  find  Lord  Chief  Justice  Bushe — Regtna  v. 
Doyle  {b)\  Lord  Chief  Justice  Doherty — Regtna  v.  Hughes  {c); 
Mr.  Justice  Burton  (after  consulting  with  Lord  Chief  Baron  Brady) 
— JRegina  v.  Develin  {d).  In  Regtna  v.  HaeeeH  {e\  Mr.  Justice 
Chbistian  did  not  determine  the  point:  but  the  evidence  being 
offered,  and  my  Brother  Chbistiah  having  expressed  his  disappro- 
bation of  the  practice,  and  intimated  his  opinion  that  the  Crown 
ought  not  to  press  the  evidence,  it  was  withdrawn.  In  Regtna 
V.  Grey^  mentioned  in  the  note  in  7  Co«,  p.  246,  and  in 
Mr.  Lemnge^e  book  on  the  Duties  of  Justices  of  the  Peaee^ 
p.  56  (a  book  which,  in  passing,  I  may  say,  appears  to  me  to  have 
been  prepared  with  much  care  and  ability),  such  evidence  wss 
rejected  by  my  Lobd  Chief  Justice.  In  Regina  v.  Toole  (f), 
tried  before  myself  and  Baron  Richards,  we  did  not  decide  the 
abstract  point ;  but  the  evidence  was  certainly  offered  and  rejected. 
There  is  no  reported  case  of  any  decision  of  Mr.  Justice  Perrin 
upon  this  point,  during  his  long  judicial  career.    But  I  can  testify, 

(a)  1  Hnd.  &  Bio.  77.  (h)  1  Or.  &  Dix,  C.  C.  396. 

(c)  1  Cr.  &  Dix,  0.  C.  13,  ((f)  2  Cr.  &  Dix,  C.  C.  151. 

(e)  8  Cox,  C.  C.  51L  (jQ  7  Cox,  C.  C.  244. 
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both  from  having,  for  several  years,  acted  before  him  as  prosecuting  E.  T.  1864« 
Counsel  for  the  Crown,  when  he  went  the  Munster  Circuit,  and     ^'    PP^^' 
from  having  sat  with  him  repeatedly  at  the  Commission  in  Dublin,    '^*  QUebw 
that  that  most  learned  and  able  Judge — and  a  higher  authority  I    jtobhston. 
could  not  cite  on  Criminal  and   Constitutional  Law — ^invariably 
rejected  this  species  of  evidence.     His  view  was — ^long  before  a 
view  precisely  similar  was,  in  similar  terms,  expressed  by  Lord 
Truro,  in  Regina  v.  Petiit  (a) — ^that,  to  obtain  admissions  by  inter- 
rogatories put  to  a  prisoner  in  vinevlUj  was  a  species  of  torture — 
that  it  savoured  of  the  character  of  the  Inquisition,  as  it  once 
prevailed  in  some  continental  countries,  and  was  abhorrent  to  the 
principles  and  spirit  of  the  English  Law.      Against  this  weight  of 
judicial  authority  in  Lreland  there  is  but  one  reported  decision  in 
favor  of  the  admissibility  of  such  evidence — that  of  Mr.  Justice 
Crampton,  in  Regina  v.  Francis  Hughes^  cited  from  M.S.  note  in 
Joy  upon  the  Admissibility  of  Confessions^   and   Challenges  to 
JurorSy  p.  39- 

In  England,  the  evidence  of  statements  of  prisoners  elicited  by 
questions  put  by  constables  and  others,  has  been  received  in  several 
reported  cases,  generally  with  strong  expressions  of  the  Judges  in 
condemnation  of  the  practice.  I  apprehend  however  that  such  is 
not  the  practice  of  all  the  English  Judges.  Lord  Chief  Justice 
Doherty,  in  Regina  v.  Hughes  (6),  states  that  he  was  himself  pre- 
sent when  views,  similar  to  those  which  he  expressed  in  that  case» 
were  enunciated  from  the  Bench  in  England.  And  in  a  case,  of 
which  the  report  has  been  published  since  the  case  now  before  us 
was  argued,  Regina  v.  Mich  (0),  Mr.  Justice  Mellor,  though  he  held 
that  the  evidence  was  admissible,  expressed,  in  strong  language,  his 
condemnation  of  the  practice ;  declaring  that  **  many  Judges  would 
not  receive  such  evidence."  Such  being  the  state  of  the  authorities 
in  both  countries,  it  appears  to  me  to  be  our  duty,  as  a  Court  of 
Criminal  Appeal,  to  consider  this  question  with  reference  to  the 
principles  on  which,  if  it  were  now  res  nova,  it  ought  to  be  deter- 
mined.   The   question   itself  I  regard   as  of  the   very  greatest 

(a)  4  Cox,  m,  165.  (b)  1  Cr.  &  Diz,  C.  C.  15. 

(c)  3  F.  &  F,  822. 
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E.  T.  1664.  importance,  with  a  view  not  only  to  th«.  parity  and  impartial!^ 
w.-..^.^!^ '  at  which  oar  jurisprudence  aims  in  administering  the  Criminal 
^  Law,  but  to  the  dignity  and  credit  of  the  administration  of  that 

JOHNSTON,    law  in  those  countries. 

Let  me  premise  that  we  have  not  here  to  determine  whether,  and 
how  far^  a  constable  or  a  private  person  may  question  one  who  is 
suspected  of  crime,  respecting  matters  which  it  may  be  proper  to 
learn,  in  order  to  determine  whether  the  party  ought  or  ought  not 
to  be  arrested  and  brought  before  a  Magistrate  for  further  inquiry. 
Mr.  Justice  Erie,  in  condemning  the  practice  of  questioning  for  the 
purpose  of  establishing  the  guilt  of  a  suspected  person,  distinguishes 
that  course  from  such  inquiries  as  may  reasonably  be  made  with  a 
view  to  determine  whether  there  are  proper  grounds  for  appre- 
hending the  party :  Regina  v.  Berriman  (a).  Even  for  the  latter 
purpose,  he  says,  that  such  a  course  ought  to  be  very  sparingly 
resorted  to.  As  to  the  former,  he  says : — '*  I  wish  it  to  go  forth 
^^  among  the  inferior  officers  in  the  administration  of  justice,  that 
**  such  a  practice  is  entirely  opposed  to  the  spirit  of  our  law.**  It 
may  be  a  proper  inquiry  that  a  policeman,  who  sees  a  person  in 
possession  of  goods  under  suspicious  circumstances,  should  ask  him 
what  are  the  goods,  and  where  he  has  received  them.  If  suqh  goods 
have  been  recently  stolen,  one  of  the  facts  on  which  an  inference  of 
guilt  may  be  drawn  by  a  jury  is  the  inability  of  the  possessor, 
on  reasonable  inquiry,  to  account  for  the  possession  of  the  recently 
stolen  goods.  It  is  essential,  for  the  protection  of  the  suspected 
person,  to  give  him  the  opportunity  of  accounting  for  the  possession 
of  the  goods.  It  is  essential  for  the  purpose  of  determning  whether 
he  shall  be  prosecuted,  to  ascertain  whether  he  does  or  does  not  give 
a  reasonable  account  of  the  stolen  property  found  in  his  possession. 
The  law  allows  the  jury  to  draw  the  inference  of  guilt  from  the 
inability  of  the  person  with  whom  stolen  property  is  found,  under 
such  circumstances,  to  account  for  the  possession  of  it ;  therefore  the 
inquiry  may,  and,  I  think,  ought  to  be  made ;  but  this  is  a  perfectly 
distinct  matter  from  that  with  which  we  are  here  dealing.  It  is 
one  question  whether  such  an  inquiry,  so  limited,  may  lawfully 

(a)  6  Cox  C.  C.  380. 
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be  made  with  a  view  to  determine  whether  there  are  reasonable  E.  T.  1864. 
grounds  for  arresting  a  party  who  is  suspected ;  it  is  another  and      _  ' ,  *^'  ' 
a  wholly  different  question,  whether  answers  elicited  by  interro-  ^^^ 
gations  put  with  a  view  to  establish  the  guilt  of  a  prisoner  in  johhston. 
ciistody»  and  thus  to  make  him,  while  a  prisoner,  his  own  accuser, 
shall  be  afterwards  received  in  evidence  against  him  upon  his  trial. 
^The  principle  by  which  the  criminal  tribunals  have  been  always 
governed,  in  admitting  or  rejecting  statements  of  prisoners  crimi- 
natory of  themselves,  has  been  that,  in  order  to  make  evidence  of 
such  statements  admissible,  it  must  be  shown  to  the  satisfaction 
of  the   Judge  that  the  statements  have    been  purely  voluntary 
statements  of  the  prisoner,  and  the  statement  must  not  be  elicited 
by  temporal  hope  or  fear  caused  in  the  prisoner's  mind  by  a  person 
having  authority :  and  there  is  high  legal  authority  for  holding  that 
the  prosecutor  is  bound  to  satisfy  the  Judge,  affirmatively,  of  the 
absence  of  any  such  inducement  resulting  from  hope  or  fear  so 
caused,  before  evidence  of  a  confession  shall  be  received :  Regina  v. 
Warrington  (a)  [from  the  M.S.  note  of  Baron  Parke]. 

In  considering  whether  statements  made  by  a  prisoner,  in  answer 
to  questions  put  by  the  officer  of  the  law  in  whose  custody  he  is 
when  questioned,  are  voluntary  statements,  we  must  have  regard 
not  only  to  the  relative  position  in  which  they  stood  towards  each 
other,  but  also  to  the  ordinary  infirmities  of  mankind,  especially 
those  which  are  likely  to  exist  among  the  ignorant  and  unedu- 
cated in  the  lower  classes  of  society.  The  danger  to  be  guarded 
against  is  not,  in  the  far  greatest  number  of  cases,  that  an  innocent 
man  will  fabricate  a  statement  of  his  own  guilt,  although  instances 
of  this  have  occurred,  too  well  attested  to  be  doubted :  the  danger 
is,  that  an  innocent  person  suddenly  arrested,  and  questioned  by 
one  having' the  power  to  detain  or  set  free,  will — when  subjected 
to  interrogatories  which  may  be  administered  in  the  mildest,  or 
may  be  administered  in  the  harshest  way,  and  to  persons  of  the 
strongest  and  boldest,  or  of  the  most  feeble  and  nervous  natures — 
make  statements  not  consistent  with  truth,  in  order  to  escape 
from  the  pressure  of  the  moment.    A  prisoner  so  circumstanced 

(6)  2  Den,  C.  C.  447. 
VOL.  15.  16  li 
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E.  T.  1864.  may  not  hear,  in  terms,  one  word  of  hope  held  oat  or  of  nrischief 

Crim,^AnpeaL  ,  ,  •  ,  .  •  ■% 

^   "^    ..^     threatened ;  and  jet  he  may,  and  m  many  cases  must,  be  actuated 

^  by  hope  that  his  answers  will  lead  to  his  liberation,  or  fear  that 

JOHNSTON,  his  answers  may  cause  his  detention  in  custody.  He  is  placed  in 
immediate  contact  with  one  who  for  the  time  is  his  gaoler,  for  the 
most  part  with  no  third  person  present  to  witness  what  passes,  and 
almost  always  without  the  presence  of  any  person  to  whom  he 
can  appeal  for  protection,  or  who  may  control  the  examination 
within  fair  or  reasonable  bounds.  Manner  may  menace  and  cause 
fear  as  much  as  words.  Manner  may  insinuate  hope  as  well  as 
verbal  assurances.  The  very  act  of  questioning  is  in  itself  an 
indication  that  the  questioner  will  or  may  liberate  the  answerer 
if  the  answers  are  satisfactory,  and  detain  him  if  they  are  not. 
When  a  constable  cautions  his  prisoner  that  he  is  not  bound  to 
say  anything  to  criminate  himself,  but  that  what  he  shall  say  may 
be  used  in  evidence  against  him  on  his  trial,  then,  if  the  constable 
says  nothing  for  the  purpose  of  eliciting  a  disclosure,  the  prisoner  is 
left  to  the  voluntary  agency  of  his  own  mind.  But  if  the  constable 
puts  a  series  of  searching  interrogatories,  he  virtually,  and,  I  think, 
actually  and  in  effect,  abandons  the  caution,  and  announces,  by  the 
very  course  of  interrogation  which  he  applies,  that  it  is  better  for 
the  prisoner  to  answer  than  to  be  silent.  The  process  of  question 
impresses,  on  the  greater  part  of  mankind,  the  belief  that  silence 
will  be  taken  as  an  assent  to  what  the  questions  imply.  The  very 
necessity  which  that  impression  suggests,  of  answering  the  ques- 
tion in  some  way»  deprives  the  prisoner  of  his  free  agency ;  and 
impels  him  to  answer,  from  the  fear  of  the  consequences  of  declining 
to  do  so.  Daily  experience  shows  that  witnesses,  having  deposed  to 
the  strict  truth,  become,  on  a  severe  or  artful  cross-examination, 
involved  in  contradictions  and  excuses,  destructive  of  their  credit 
and  of  their  direct  testimony.  A  prisoner  is  still  more  liable  to 
make  statements  of  that  character,  under  the  pressure  of  interro- 
gatories urged  by  the  person  who  holds  him  in  custody  i  and  thus 
truth,  the  object  of  the  evidence  of  admissions  so  elicited,  is  de- 
feated by  the  very  method  ostensibly  used  to  attain  it  This  relative 
position  of  the  parties  does  not  therefore  tend  to  truth,  as  the  result 
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of  the  inquiry.    It  does  tend,  in  the  strongest  way,  to  make  the  E.  T.  1864. 
Statement  of  the  prisoner  the  reverse  of  voluntary ;  and  cause  a     \^  m^      * 
necessary  tendency  to  make  the  answers  of  the  prisoner  the  result  ^^ 

of  the  promptings  of  fear  or  hope»  or  both,  operating  upon  his  Johnston. 
mind.  It  was  upon  this  ground  that,  while  the  Acts  of  I  Philip 
and  Mary,  c.  13,  and  2  &  3  Philip  and  Mary,  c.  10,  were  in  force 
in  England,  Lord  Chief  Baron  Richards,  in  Bex  v.  Wilson  (a), 
held  that  an  examination  of  a  prisoner,  taken  down  by  a  Magis- 
trate, but  elicited  by  interrogatories,  should  not  be  received  in 
evidence  against  him  on  his  trial.  While  those  statutes,  and  that 
of  the  7  G,  4,  c.  64  (which,  in  substance,  extended  to  misdemeanors 
the  provisions  of  the  former  statute  applicable  only  to  felony),  were 
in  force,  Mr.  Justice  Holroyd,  according  to  a  note  in  2  Starhie  on 
Evidence,  p.  39,  admitted  an  examination  /Inder  similar  circum- 
stances to  those  under  which  it  was  rejected  by  Lord  Chief  Baron 
Bicbards  ;  and  in  JRex  v.  Ellis  (6),  Mr.  Justice  Littledale  expressed 
an  opinion  in  accordance  with  that  of  Mr.  Justice  Holroyd ;  although, 
ftt  his  suggestion,  the  case  was  not  pressed  by  the  Crown,  and  the 
prisoner  was  acquitted.  It  seems  probable  that  the  views  of  those 
Judges  who  admitted  the  statements,  although  elicited  by  the  ques- 
tions of  the  Magistrate,  were  influenced  by  the  word  *' examination,'* 
which  is  used  in  the  statutes  of  Philip  and  Mary  and  of  the  7  G.  4, 
c.  64,  in  describing  the  written  statement  of  the  prisoner ;  and  it 
was  plainly  to  correct  this,  and  to  place  the  duty  of  the  Magistrate, 
in  dealing  with  the  prisoner,  upon  grounds  clear  and  defined,  that 
the  Legislature,  in  repealing  the  former  statutes,  and  in  prescribing 
the  procedure  to  be  applied  when  prisoners  are  brought  before 
Magistrates,  charged  with  indictable  offences,  omitted  the  word 
''examination,**  and  introduced  the  word  *' statement '*  into  the 
English  statute  11  &  12  Ftc,  c.  42,  s.  18,  and  into  the  Irish 
statute  14  &  15  Kic,  c.  93,  s.  14,  subdivision  2.  In  both  these 
Acts  of  Parliament,  which  now  regulate  the  procedure  before 
Magistrates,  the  legislation  is  such  as  to  preclude  the  Magistrate 
from  interrogating  the  prisoner.     This  was  so  ruled  by  Lord  Chief 

(a)  HoU*8  N  P.  C.  597.  (&)  Ryan  &  Moodj,  432, 
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E.  T.  1864.  JoBtiee  Erie  (then  Mr.  Justice  Erie),  in  Ae^'xaT.JBnTtMOM  (a),  and 
^  '  had  been  preTiooslj  determined  by  Lord  Traro,  when  Lord  Chief 
^  Jostice  of  the  Common  Fleas,  in  the  case  of  JRegina  ▼•  PeiHi^  in 

JOHNSTON,  terms  which  disclose  a  principle  so  applicable  to  the  case  now  before 
us  that  I  ahall  state  them  here : — *'  I  think  I  ought  not  to  receive 
''this  evidence;  and  I  reject  it  upon  the  general  ground  that 
"Magistrates  have  no  right  to  put  questions  to  a  prisoner  with 
"reference  to  any  matter  having  a  bearing  upon  the  charge  upon 
''which  he  is  brought  before  them.  The  law  is  so  extremely 
"  cautious  in  guarding  against  anything  like  torture,  that  it  extends 
"  a  similar  principle  to  every  case  where  a  man  is  not  a  free  agent 
**  in  meeting  an  inquiry.  If  this  sort  of  examination  be  admitted 
"  in  evidence,  it  is  hard  to  say  where  it  might  stop.  A  person  in 
•<  custody  or  other  imprisonment,  questioned  by  a  Magistrate,  who 
"  has  power  to  commit  him  and  power  to  release  him,  might  think 
*' himself  bound  to  answer,  for  fear  of  being  sent  to  gaol.  The 
"  mind,  in  such  a  case,  would  be  likely  to  be  affected  by  the  very 
"  influences  which  render  the  statements  of  accused  persons  inad* 
"  missible  "  (b). 

In  my  judgment,  the  relative  positions  of  the  constable  who  has 
custody  of  the  prisoner  and  of  the  prisoner  who  is  in  custody  of  the 
constable,  negatives  the  fact  that  the  prisoner  is  a  free  agent.  It 
rebuts  any  presumption  that  the  prisoner's  statement  is  voluntary, 
and  furnishes  the  strongest  presumption  that  it  is  not  It  is 
calculated  to  cause  the  answers  elicited  by  interrogatories  to  be 
influenced  by  hope  and  fear;  and,  upon  the  principle  on  which 
evidence  of  confessions  has  been  hitherto  rejected,  when  influenced 
by  either  of  these  motives,  I  am  of  opinion  that  the  evidence  in 
the  present  case  ought  not  to  have  been  received. 

MONABAN,  C.  J. 

The  cases  bearing  on  the  question  now  before  us  have  been  so 
fully  and  accurately  referred  to  by  several  Members  of  the  Court 
who  have  preceded  me,  that  I  do  not  consider  it  necessary  to  go 
through  them  in  detail,  or  attempt  to  reconcile  what  is  absolutely 

(a)  6  Cox,  C.  C.  388.  (6)  4  Cox  C.  C.  165. 
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irreconcilable:  neither  is  it  an  easy  task  to  dedace  from  them  any  £•  T.  1864. 
certain  principle  applicable  to  the  present  case.    No  doubt, /Mt'ma     ^—   ^     ■  ^ 

THE    QUXBlf 

facUy  any  statement  made  by  a  party  is  evidence  against  him  in  any  ^^ 

proceedings,  civil  or  criminal ;  and  it  is  now  clearly  settled,  by  the  Johnston. 
highest  authority,  that  the  fact  of  a  confession  having  been  made 
by  a  prisoner  in  custody,  to  a  constable  in  whose  custody  he  is,  does 
not  necessarily  render  the  confession  inadmissible.  That  is  clearly 
established  by  Baldrffs  ease  (a)*  In  that  case  it  was  assumed 
that  the  admissibility  or  non-admissibility  of  the  evidence  depended 
on  the  fact  whether  the  constable  held  out  to  the  prisoner  the 
promise  or  assurance  of  any  worldly  advantage  in  regard  to  the 
charge,  as  the  consequence  of  making  a  statement,  or  the  threat  of 
harm,  as  the  consequence  of  refraining  from  doing  so ;  and  accord- 
ingly in  that  case  the  constable,  having  stated  to  the  prisoner  he 
was  charged  with  administering  poison  to  his  wife,  told  him  he  need 
not  say  anything  to  criminate  himself;  what  he  did  say  would  be 
taken  down,  and  used  in  evidence  against  him.  The  case  was 
argued  at  very  great  length ;  cases  referred  to,  in  which  Judges 
held  that  telling  a  prisoner  what  he  said  would  be  used  for  or 
against  him,  was  holding  out  an  inducement  to  make  a  statement, 
and  therefore  the  evidence  was  rejected.  These  cases  were  however 
overruled  by  the  Court  of  Criminal  Appeal ;  and  that  Court  held 
that  what  the  constable  said  to  the  prisoner  did  not  amount  either 
to  a  promise  or  a  threat,  and  that  the  evidence  was  properly  re- 
ceived; and  the  conviction  affirmed. 

In  the  present  case,  the  facts  are : — The  prisoner,  having  been  ' 

suspected  of  shoplifting  in  the  city  of  Dublin,  two  police*constable8 
were  directed  to  watch  her  movements ;  but  no  warrant  had  been 
issued  for  her  arrest.  Thei  constables  either  accompanied  or  fol- 
lowed her  from  Dublin  to  Kingstown,  by  railway;  and  saw  her, 
on  two  occasions,  in  the  shop  of  Mr.  Hutchings,  a  boot  and  shoe- 
maker. They  returned  in  the  same  carriage  with  her  from  Eangs- 
town  to  Dublin,  not  being  aware  that  any  theft  had  been  committed 
in  Kingstown.  When  they  arrived  in  Dublin^  the  police  perceived 
a  small  parcel  with  her,  and  told  her  who  they  were ;  that  she  was 

(a)  2  Den.  C.  C.  480. 
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B.  T.  1864.  described  to  them  as  having  stolen  boots  in  Dublin ;  that  she  was 

Crtm.  Appeal, 

^^^y— ^     charged  with  felony.      They  did  not  tell  her  she  was  in  custody, 

THE    QUEER 

1^.  but  Stated,  in  answer  to  the  Judge,  they  would  not  have  let  her  go. 

JOHNSTON,  xhe  constable  asked  her  what  she  had  in  the  parcel.  She  said, 
'*two  pair  of  boots/'  Witness  then  took  the  parcel  out  of  her 
hand.  They  were  four  odd  boots;  and  witness  asked  her  where 
she  got  them.  She  said  "  she  was  made  a  present  of  them  in 
Kingstown."  Witness  told  her  he  saw  her  in  Mr.  Hutchings's  shop 
in  Kingstown,  and  asked  her  "  was  it  there  she  got  them  ?*'  She 
said  *'  yes ;  that  she  took  them  out  of  that."  The  witness  then, 
for  the  first  time,  told  her  she  was  not  bound  to  say  anything  to 
criminate  herself ;  and  that  they  would  arrest  her,  and  bring  her  to 
the  barracks. 

Now,  the  first  objection  made  to  the  statement  of  the  prisoner  is, 
that  the  police-constable  did  not  give  her  the  usual  caution,  that 
she  was  not  bound  to  say  anything  to  criminate  herself.  Stripp's 
ease  (a)  decides  that  what  a  prisoner  states,  in  a  proceeding  before 
a  Magistrate,  is  evidence  against  him,  though  not  preceded  by  a 
caution.  The  facts  in  that  case  were : — The  prisoner  was  brought 
before  a  Magistrate,  by  a  constable,  who  applied  for  a  remand,  to 
make  further  searches  and  inquiries ;  and,  in  the  course  of  the 
application  for  the  remand,  the  constable  stated  that  he  believed 
it  was  with  a  chisel  the  prisoner  had  opened  the  cash-box  which  he 
produced.  The  prisoner  interrupted  him,  and  said  it  was  not  with 
a  chisel,  but  with  a  hammer  he  had  opened  it.  The  question  was, 
whether  this  admission  was  receivable  in  evidence.  Jervis,  C.  J., 
giving  the  judgment  of  the  Court,  says: — "The  18th  section  of 
'^  the  11  &  12  Vie.f  c.  42,  applies  only  to  the  concluding  ezamina- 
'Uion  before  the  committing  Magistrate,  after  all  the  witnesses 
"  have  been  examined,  and  does  not  apply  to  a  voluntary  statement 
''  made  by  a  prisoner  in  the  course  of  the  examination,  and  before 
<*  the  conclusion  of  the  case  for  the  prosecution.  Such  a  statement 
"  is  admissible ;  and  it  is  immaterial  whether  made  before,  during, 
**  or  after  a  remand."  Therefore,  I  should  say,  the  mere  absence  of 
the  caution  does  not  render  the  evidence  inadmissible.     But  the 

(a)  1  Deanly,  649. 
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question  whiqh  has  been  principallj  argued  (and  in  fact  is  the  E.  T.  1864« 
foundation  of  the  judgment  of  my  Lord  Chief  Baron  and  my  -  -,-  _v° * 
Brother  O'Brien)  is,  that  the  admission  of  the  prisoner  is  in  answer 
to  questions  asked  by  the  constable  ;  and  this  really  is  the  difficulty  Johnston. 
in  the  case.  Does  the  asking  of  these  questions — "  What  have  you 
got  there  ?"  •*  Where  did  you  get  them  ?"  "  I  saw  you  in  Mr. 
Hntchings's  shop  ;  was  it  there  you  got  them  ?" — hold  out  any  hope 
of  benefit  "to  the  prisoner  by  answering  them,  or  any  threat  of 
injury  by  refusing  to  do  so?  When  the  constable  asked  these 
questions,  no  charge  in  relation  to  the  boots  in  question  had  been 
made.  The  owner  of  the  goods  was  not  aware  they  had  been 
stolen,  nor  was  the  constable.  It  was  the  suspicious  appearance  of 
the  parcel,  and  previous  information  in  relation  to  the  prisoner,  that 
mduced  the  constable  to  suspect  her.  I  cannot  say  the  case  is  free 
from  difficulty ;  but,  after  giving  the  matter  the  most  full  consi- 
deration in  my  power,  I  have  come  to  the  conclusion  that  the  mere 
asking  of  these  questions  is  not,  per  se,  calculated  to  convey  to  the 
prisoner  either  hope  of  benefit  or  threat  of  injury,  from  making  a 
statement  one  way  or  the  other;  and  therefore  are  not,  on  that 
ground,  objectionable. 

But  it  has  been  argued  that,  though  nothing  has  been  said  or 

done  by  the  constable  which  can  be  construed  into  an  inducement 

or  a  threat,  still  that  a  person  in  custody  of  a  constable,  or  who, 

without  being  in  custody,  is  asked  about  property  found  in  his 

possession,  n^ay,  not  unnaturally,  be  under  the  impression  that  it  is 

for  his  advantage  to  make  a  statement  in  answer  to  the  question  so 

asked.    This  certainly  may  be  so ;  yet  still  I  am  not  aware  that  an 

answer,  not  amounting  to  a  confession  of  guilt,  has  been,  in  a  case 

like  the  present,  rejected  in  evidence,  as  in  the  present  case.     Could 

the  answer  of  the  prisoner,  that  "  she  had  been  made  a  present  of 

them  in  Kingstown,"  be  objected  to  ?    I  know  that  in  practice,  in 

several  cases,  such  evidence  has  been  constantly  received ;  and  the 

false  account  of  the  property  given  by  the  prisoner  the  principal 

ground  of  his  conviction.    If  then  the  first  question  and  answer 

tire  not  objectionable,  it  seems  difficult  to  say  that  the  other  question 
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E.  T.  1864.  "was  it  in  Mr.  HatchiDgs's  you  got  them?  I  saw  yon  there,**  is 

Crim,  App€aL     , .     ^.       , , 
s—yC.,/     objectionable. 

^  The  recent  reported  English  case,  most  strongly  relied  on  by  the 

JOHRSTOK.  prisoner's  Counsel,  is  that  before  Chief  Justice  Wilde,  Regina  v. 
Petiit  (a)  i  and  which,  to  say  the  least  of  it,  is  not  disapproved  of 
by  Lord  Campbell  in  Baldry^s  ease  (6),  to  which  I  have  already 
referred.  In  that  case,  a  man  having  been  shot  about  nine  o'clock 
in  the  evening,  the  prisoner  was  arrested  in  a  few  hours  afterwards, 
and  brought  before  the  Magistrates  who  assembled  for  the  purpose, 
and  was  asked  certain  questions  by  the  Magistrates.  The  report 
does  not  state  what  the  questions  or  answers  were.  Chief  Justice 
Wilde  rejected  the  evidence,  saying: — '*I  think  I  ought  not  to 
''receive  this  evidence;  and  I  reject  it  on  the  general  ground 
''that  Magistrates  have  no  right  to  put  questions  to  a  prisoner 
"with  reference  to  any  matter  having  a  bearing  on  the  charge 
"  upon  which  he  is  brought  before  them.  The  law  is  so  extremely 
"  cautious  in  guarding  against  anything  like  torture,  that  it  extends 
"  a  similar  principle  to  every  case  where  a  man  is  not  a  free  agent 
"  in  meeting  an  inquiry.  If  this  sort  of  examination  be  admitted 
"  in  evidence,  it  is  hard  to  say  where  it  might  stop.  A  prisoner 
"in  custody  or  other  imprisonment,  questioned  by  a  Magistrate 
"  who  has  power  to  commit  him  and  power  to  release  him,  might 
"think  himself  bound  to  answer  for  fear  of  being  sent  to  gaol; 
"the  mind  in  such  a  case  would  be  likely  to  be  affected  by  the 
"  very  influences  which  render  the  statements  of  accused  persons 
"inadmissible."  The  evidence  was  therefore  rejected,  and  the 
prisoner  acquitted.  In  Baldry's  ecue,  where  this  case  was  referred 
to  by  the  Counsel  for  the  prisoner,  Lord  Campbell's  observation 
is : — "  Prisoners  are  not  to  be  interrogated  ;  by  the  law  of  Scotland 
they  may  be ;  but  by  the  law  of  England  they  cannot."  I  shall 
not  now  stop  to  consider  whether,  if  Peiiifs  case  comes  to  be  re- 
viewed in  the  Court  of  Criminal  Appeal,  it  is  likely  to  be  affirmed. 
I  do  not  think  that  question  arises  in  the  present  case.  This  is  not 
the  case  of  a  prisoner  brought  before  a  Magistrate  on  a  specific 
charge,  and  interrogated  by  him  in  relation  to  that  charge;  nor 

(a)  4  Cox,  C.  C.  164.  (h)  2  Den.  C.  C.  430. 
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is  it  the  case  of  a  party  arrested  by  a  constable  under  a  warrant  E.  T.  1864. 

on  a  specific  charge^  and  interrogated  by  bim  in  relation  to  tbat      x^'^^y   -^ 

charge,  in  both  of  which  cases  the  Magistrate  and  constable  do 

what  they  have  no  authority  or  necessity  for  doing;  butj  itt  the    johkstow. 

case  before  the  Court,  a  constable  finds  a  party,  under  suspicious 

circumstances,  in  possession  of  property,  which  he  has  grounds  to 

SQspect  aa  being  stolen.    I  do  not  doubt  but  that  under  such  cir- 

comstances  the  constable  is  justified  in  making  inquiries  in  relation 

to  the  property,  in  order  to  determine  whether  he  shall  arrest  the 

party  or  not.    Even  though  this  inquiry  is  continued  beyond  the 

point  when  the  constable  determines  in  his  own  mind  to  arrest  the 

party,  I  cannot  consider  that  the  questions  so  asked,  or  the  answers 

given,  come  within  the  reason  of  the  rule  laid  down  by  Chief 

Justice  Wilde,  whether  these  answers  be  a  denial  or  confession 

of  the  previous  guilt. 

On  the  whole  therefore  I  am  of  opinion  that  there  is  nothing  in 
this  case  to  show  that  the  prisoner's  statement  was  the  result  of  * 
hopes  held  out  or  injury  threatened;  and  that  it  does  not  come 
within  the  rule  laid  down  by  Chief  Justice  Wilde ;  and  therefore 
that  the  evidence  was  properly  received,  and  that  the  conviction 
should  be  affirmed. 

LsniOT,  C.  J. 

The  question  in  this  case  is,  whether  the  confession  of  the  pri- 
soner, made  to  a  policeman,  as  reported  to  us  by  the  learned  Judges 
who  tried  the  case,  was  admissible  in  evidence — that  is,  was  it 
admissible  under  all  the  circumstances  under  which  that  statement, 
or  what  is  called  a  confession  here,  was  made  ?  We  are  all  agreed 
that,  to  render  it  admissible,  it  must  have  been  made  freely  and 
voluntarily ;  and  that  it  is  for  those  who  bring  forward  the  evidence 
to  show  that  it  was  so  made.  This  is  put  beyond  any  doubt  by  the 
case  of  The  Queen  v.  Baldryy  where  it  was  decided  that,  unless  the 
Judge  is  satisfied  that  the  confession  is  made  freely  and  voluntarilyj 
he  should  not  let  the  evidence  go  to  the  jury.  Whether  the  con- 
fession be  true  or  not,  is  for  the  jury ;  but  the  question  whether  it 

VOL.  15.  17  L 
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E.  T.  1864.  has  been  made  freely  and  volontarilj  is  for  the  presiding  Jadge, 

Crim.  Appeal        ,   |.      ,  .        , 
^^  ^^'  ■>     and  for  him  alone. 

^  In  looking  through  the  long  list  of  cases  decided  before  the  con- 

JOHRSTON.    stitution  of  the  Conrt  of  Criminal  Appeal,  we  find  that  the  decisions 
of  individual  Judges  furnish  a  mass  of  varying  and  somewhat  con- 
tradictory authority ;  we  find,  under  the  very  same  circumstances, 
decisions  directly  contradictory ;  nor  is  it  wonderful  that  this  should 
be  the  case,  until  a  tribunal  was  established  for  the  purpose  of  re- 
viewing all  these  cases,  and,  as  far  as  possible,  extracting  from 
them  some  principle  common  to  all.     That  is,  as  I  conceive,  the 
great  object  of  this  Court  of  Criminal  Appeal — namely,  to  extract 
from  the  decisions  which  have  taken  place  some  clear  and  common 
principle,  which  may  guide  Magistrates  and  policemen  in  the  regu- 
lation of  their  conduct  in  proceedings  of  this  nature.     This  appears 
to  have  been  already  attained,  to  a  certain  extent ;  for  the  rule  is 
clearly  established  that,  wherever  a  confession  is  obtained  by  means 
of  any  inducement,  or  by  any  hope  of  advantage,  or  by  holding  out 
any  threat,  there  the  confession  cannot  be  received.     But  the  con- 
verse of  that  proposition  has  not  been  established ;  and  it  is  most 
important  to  look  at  the  case  in  this  respect,  and  to  see  whether, 
although  there  has  been  no  inducement,  no  promise  of  advantage, 
and  no  threat,  the  confession  is  receivable  in  evidence.    Hitherto 
the  only  question  that  has  been  raised  in  such  cases  is,  whether 
there  has  been  such  inducement  or  threat ;  and  not  whether  the 
confession  has  been  made  freely  and  voluntarily.     The  criterion 
derived  from  the  absence  of  threat  or  inducement,  is,  in  my  opinion, 
but  a  particular  instance  of  a  general  rule,  and  not  the  rule  itself. 
The  great  inquiry  in  all  such  cases  must  be,  whether  the  confession 
was  made  under  circumstances  which  show  that  it  was  made  freely 
and  voluntarily ;  and  the  great  mistake  that  has  been  made  is,  that 
the  inquiry  has  been,  not  whether  the  confession  was  made  freelj 
and  voluntarily,  but  whether  it  was  made  in  the  absence  of  any 
threat  or  inducement.      It  may  have  been  made  under  circam- 
stances  showing  that  it  was  not  made  under  the  influence  of  any 
threat  or  inducement,  and  yet  may  not  have  been  made  freely  and 
voluntarily.     And  what  I  lay  my  finger  on  in  the  present  case,  as 
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showing  the  violation  of  this  great  principle  of  the  law,  is  that  the  E.  T.  1 864. 
party  was  entrapped  into  making  the  confession  by  the  course  taken  ^,^^77  " 
by  the  sergeant  of  police,  in  following  up  his  examination  of  the  ^ 

prisoner.  jobnston. 

The  great  principle  is  laid  down  bj  Hawkins^  in  these  words : — 
^'The  human  mind,  under  the  pressure  of  calamity,  is  easily  seduced, 
"  and  is  liable,  in  the  alarm  of  danger,  to  acknowledge  indiscrimi- 
"  nately  a  falsehood  or  a  truth,  as  different  agitations  may  preyail. 
*'  A  confession  therefore,  whether  made  upon  an  official  examination 
"or  in  discourse  with  private  persons,  which  is  obtained  from  a 
"defendant,  either  by  the  flattery  of  hope,  or  by  the  impressions 
"  of  fear,  however  slightly  the  emotions  may  be  implanted,  is  not 
"  admissible  evidence ;  for  the  law  will  not  suffer  a  prisoner  to  be 
"made  the  deluded  instrument  of  his  own  conviction." — (2  Haw» 
kins,  P.  C,  c.  46,  s.  3,  n.  4,  p.  604,  2nd  edition). 

The  great  principle  therefore  upon  which  Hawkins  states  that  a 
confession,  obtained  either  by  inducement  or  threat,  is  not  admissible 
in  evidence,  is,  that  "  The  law  will  not  suffer  a  prisoner  to  be  made 
the  deluded  instrument  of  his  own  conviction."  I  think  these  last 
vords  are  most  essential;  for  they  show  the  reason  why  the 
existence  of  either  hope  or  threat  will  oust  the  admission  of  the 
confeasion  in  evidence. 

I  shall  presently  come  to  consider  the  facts  of  this  case,  and  to 
consider  whether  there  is  not  ample  evidence  that  the  prisoner 
here  has  been  the  deluded  instrument  of  her  own  conviction ;  add 
if  that  be  the  result  of  the  evidence,  according  to  this  authority, 
which  is  the  highest  we  have  in  the  law,  for  it  is  laid  down  on 
the  authority  of  Lord  Hale,  the  conviction  in  this  case  cannot  be 
sustained.  But  there  is  another  authority  which  it  appears  to  me 
also  most  important  to  refer  to — ^it  is  the  judgment  of  Lord  Denman, 
in  The  Queen  v.  Arnold  (a),  decided  in  the  year  1838.  In  sum- 
ming up  in  that  case,  his  Lordship  says  : — "  The  frequent  warnings 
'*  given  to  prisoners  not  to  say  anything  that  may  criminate  them- 
"  selves,  render  it  necessary  for  me  to  set  right  a  prevalent  error 
"on  this  subject,  and  to  state  what  I  conceive  to  be  the  proper 

(a)  8  C.  &  P.  621. 
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£.  T.  1864.  '^  course  of  proceeding.     A  prisoner  is  not  to  be  entrapped  into 
^  ■<  -v     ■  ^>    "making  any  statement;  but  when  a  prisoner  is  willing  to  make 

THE  OUEEN 

^  .  .  "a  statement,  it  is  the  dutj  of  Magistrates  to  record  it;  but 
JOHNSTON.  *<  Magistrates,  before  they  do  so,  ought  entirely  to  get  rid  of  any 
^  impression  that  may  have  before  been  on  the  prisoner's  mind, 
^'  that  the  statement  may  be  used  for  his  own  benefit ;  and  the 
'^prisoner  ought  also  to  be  told  that  what  he  thinks  fit  to  aay 
"  will  be  taken  down,  and  may  be  used  against  him  on  his  triaL 
"There  are  two  things  important  to  be  considered  and  observed, 
^^the  prisoner  must  not  be  entrapped  into  making  a  confession 
"  or  statement ;  but  if  he  does  make  it,  it  is  right  that  he  should 
"be  cautioned  in  the  first  instance,  and  should  be  told  that  he 
"need  not  make  any  statement;  but  if  he  is  willing  to  make  a 
"statement,  he  has  a  right  to  do  so;  and  the  Magistrate  should 
"  then  give  him  a  caution  that  what  he  says  will  be  taken  down 
"in  writing,  and  may  be  used  against  him  on  his  trial."  It  is 
all  important  to  observe  that  this  judgment  was  previous  to  the 
passing  of  the  Act  for  Regulating  the  Proceedings  before  Magis- 
trates in  Criminal  Cases  (11  &  12  Vio^  c.  42),  and  that  Lord 
Denman  then  stated  it  to  be  the  duty  of  the  Magistrate  to  give 
the  prisoner  a  caution,  first,  to  see  that  he  is  not  entrapped,  and 
next,  to  show  him  that  whatever  he  may  say  will  be  taken  down 
in  writing,  and  may  be  used  against  him.  Here,  then,  is  what 
Lord  Denman  represents  to  be  the  law  before  the  late  Act  of  Parlia- 
ment was  passed.  Is  it  possible  that,  if  a  Magistrate  was  bound,  as 
the  law  then  stood,  to  guard  the  prisoner  against  being  entrapped,  a 
police-constable  could  be  allowed  to  put  questions  to  a  prisoner  upon 
any  other  terms  ?  What  was  stated  to  be  then  the  law  in  respect  of 
the  duties  of  Magistrates,  is  precisely  that  which,  by  the  Act  of  Par- 
liament, is  pointed  out ;  and  therefore,  as  has  been  observed,  this  Act 
of  Parliament  was  passed  to  give  legislative  effect  to  the  statement 
of  the  Chief  Justice.  But  it  is  said  that,  although  the  Legislature 
have  passed  a  law  obliging  Magistrates  to  adopt  this  course,  and 
to  continue  that  which  was  the  proper  practice  at  the  time  of 
the  passing  of  the  Act,  it  has  not  interfered  with  the  practice 
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adopted  by  police-constables.     Bat,  I  would  ask,  what  inherent  E.  T.  1864. 
right  have  the  police  to  ask  a  prisoner  to  make  statements,  or  to  ^^  -  ' 

pat  qaestions,  if  the  Act  did  not  give  it  to  them  ?  And,  if  a  Magis-  ^^^  Quben 
irate  could  not  obtain   a  statement  from  a  prisoner  without  a    Johnston* 
preyioas  caution,  is  it  possible  to  imagine  that  the  police  could 
have  any  such  privilege  ?    We  have  heard  no  authority  for  any- 
thing of  the  kind.    When  the  police  are  made  aware  that  a  felony 
has  been  committed,  they  merely  take  measures  to  arrest  the  felon ; 
and,  to  justify  themselves  in  arresting  him,  it  may  be  necessary  to  ask 
qaestions ;  but  does  it  follow  that,  because  they  are  at  liberty  to  ask 
qQestioDs  which  may  be  necessary  under  the  circumstances,  they 
&boald  be  privileged  to  give  in  evidence  the  answers  they  may 
'^ve  to  those  questions,  given  without  any  previous  caution? 
for,  in  the  case  before  us,  it  is  remarkable  that  the  caution  was 
iiot  given  until  the  answers  were  obtained.    I  shall  have  occasion 
to  Advert  to  that  matter  more  particularly  hereafter ;  but  I  refer 
to  it  DOW  to  show  that  the  police  in  fact  claim  a  privilege  beyond 
what  the  Magistrates  have  or  had  previous  to  the  statute,  and  with 
regard  to  which  they  are,  since  the  statute,  specially  limited  by  an 
eipress  negative  provision.     It  seems  to  me  impossible  therefore, 
looking  either  to  the  Common  Law  or  the  statute,  when  we  consider 
the  right  of  the  subject  not  to  be  made  the  instrument  of  his  own 
conviction,  to  say  that  he  is  to  be  deprived  of  that  right  by  the 
qoestioning  of  a  police-constable. 

Hitherto,  the  question  argued  has  been,  not  whether  the  state- 
ment was  made  freely  and  voluntarily,  but  whether  if  was  made 
under  the  inducement  of  hope  or  fear.     That  is  not  the  real 
question.      The  existence  of  such  an  inducement  is  an  admitted 
ground  for  the  exclusion  of  the  evidence ;  but  is  it  the  only  ground 
of  exclusion  ?    In  the  present  case,  a  confession  and  statement  has 
been  made,  under  circumstances  demonstrative  of  its  not  having 
been  freely  and  voluntarily  made.    I  have  taken  down  the  dialogue 
euGtly  as  it  occurred,   and  as  it  has  been  reported  to  us  by  the 
leaned  Judge  who  tried  the  case.      The  constable  said  to  the 

prisoner,  <*  We  belong  to  the  police."    This  statement  was  all  right 
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£«  T,  1864.  and  proper;  it  apprised  the  prisoner  who  the  persons  were  who 
m.  ppea .  ^^^^  addressing  her ;  and,  at  the  same  time,  it  apprised  her  that 
THE  QUEEN  ^^^^  yfQre  persons  who  had  power  to  take  her  to  the  police-office 
JOHNSTON,  on  a  charge,  if  they  thought  fit.  The  policeman  went  on  and  said, 
*<  Yon  have  been  described  to  us  as  having  stolen  boots  from  a  shop 
in  the  city."  She  therefore  had  been  described  to  them  as  having 
committed  a  felony,  and  was  in  fact  charged  with  having  stolen 
goods  in  her  possession.  He  then  asked  her,  "  What  have  you  got 
in  the  parcel  ?  "  The  policeman  states  that  at  this  time  they  would 
not  have  let  the  prisoner  go;  but  they  did  not  tell  her  so;  they 
gave  her  no  caution;  but,  on  the  other  hand,  they  held  out  no 
inducement.  The  prisoner  said,  '*  I  have  two  pairs  of  boots  in  it." 
The  policeman  then  took  the  parcel  from  her,  and  asked  her  where 
she  got  them.  She  said,  *'  I  was  made  a  present  of  them  in  Elings- 
town."  The  constable  next  said,  "  I  saw  you  in  Mr.  Hutchings*s 
shop  in  Kingstown ;  was  it  there  you  got  them  ?*'  To  which  she 
replied,  "  Yes ;  I  took  them  out  of  that."  The  constable  then,  after 
that  answer,  told  her  she  was  not  bound  to  say  anything  that  might 
criminate  her.  Now,  here  we  have  a  regular  cross-examination  of 
the  prisoner,  by  which  she  is  brought  into  this  dilemma — either  she 
should  convict  herself  of  having  told  a  falsehood,  in  having  said  she 
was  made  a  present  of  them ;  or  she  must  confess  the  crime.  Is  not 
this  what  Lord  Denman  calls  "  entrapping  a  prisoner  ?  "  or  is  it  not 
what  Hawkins  terms  *'  making  her  the  deluded  instrument  of  her 
own  conviction  ?  "  And  if  it  be  necessary  that  a  prisoner's  state- 
ment should  be  made  freely  and  voluntarily,  in  order  to  make 
it  admissible  in  evidence,  is  it  to  be  held  that  this  statement  can 
be  admitted  in  evidence,  obtained,  as  it  was,  by  a  course  of  pro- 
ceeding which,  though  it  held  out  no  threat  or  inducement,  was 
yet  but  an  ingenious  stratagem,  which  had  the  effect  of  making 
her  the  deluded  instrument  of  her  own  conviction?  If  this  be 
not  within  the  objection  made  by  Hawkins  and  Lord  Denman  to 
"  entrapping  the  prisoner  into  a  difficulty,"  I  do  not  know  what 
is ;  and  it  also  appears  to  come  within  that  further  objection  laid 
down  by  Lord  Denman  that,  when  a  prisoner  makes  a  statement. 
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^  should  be  a  previous  caution,  and  that  he  should  be  told  that  E.  T*  1864. 

^hai  L  .  .  ,  Crim,  Appeal. 

"*  be  says,  if  he  chooses  to  say  anything,  will  be  taken  down,      — -\ ' 

auW  f^  THE    QUE£N 

'^^y  be  used  against  him  at  his  trial.  ^^ 

'>  ^hen,  the  true  principle  be  that,  in  order  to  make  the  state-    Johnston. 

^f  the  prisoner  legal  evidence  on  his  trial,  it  must  appear 

^   to  the  Judge  who  tries  the  case  that  the  statement  was 

^      ^i^ely  and  voluntarily  (and,  according  to  the  case  of  The 

^^      v«  Baldrffy  it  is  not  sufficient  unless  this  requirement  be 

iL  .    /^3>  is  there  any  ground,  in  the  present  instance,  for  saying 

^^^  Judge  who  tried  the  case  was  satisfied  that  the  statement 

^^  IDade  freely  and  voluntarily?     I  do  not  think  there  is. 

Upon   these   grounds,  it  appears  to  me  that  the  evidence  in 

question  should  not  have  been  admitted ;  and  that,  it  having  been 

admitted,  the  conviction  is  wrong,  and  should  be  quashed. 

The  majority  of  the  Court  being  of  opinion  that  the  conviction 
should  be  affirmed — 

Per  Curiam — Conviction  affirmed. 
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M.  T.  1864. 

Exchequer. 


LAMBERT  v.  MCDONNELL. 


(Exchequer,) 


Nov.  3,  5* 


Upon  the  inr-  This  was  an  action  of  ejectment  on  the  title,  and  was  tried  before 

render  to   the 

head  landlord,   O'Brien,  J.,  at  the  Spring  Assizes  1864,  for  the  county  of  Kilkenny. 

of  a  farm,  held 

under  a  lease  A«  Lambert  sen.,  father  of  the  plaintiiT,  in  the  year  1828,  made  a 

the  daj  of  the  l^BBe  of  a  farm  to  John  Bryan,  for  three  lives.    Upon  the  decease  of 

informed '  the  ^^^^  Bryan,  his  son  D.  Bryan  went  into  possession  of  the  farm. 

sa^vei^ly  te-  Upon  Bryan's  farm  stood  a  house,  in  [which  the  defendant,  who  was 

"*°**!h*f  "'*  ^  ploughman,  at  weekly  wages,  in  the  employment  of  A.  Lambert 

of  the  Burren-  g^^  lived,  and  for  which  he  paid  £l  a-year  rent  to  Bryan.  Upon 
der  by  his  im-  "^  ^  "^  "^   . 

mediate  lessor,  the  6th  of  November  1849,  by  deed  of  surrender,  indorsed  upon  the 
and    the    de- 
fendant acqni-  lease  of  1828,  D.  Bryan  surrendered  all  the  lands  comprised  in  that 
esced     in    it.  ^-  , 

The     defend,  lease,  except  the  defendant's  house,  to  A.  Lambert  sen.  ^  At  the 

ploughman,  at  trial,  A.  Lambert  jnn.,  the  plaintiff,  thus  detailed  what  occurred  with 
to  the  la^-  reference  to  that^cabin,  upon  the  day  of  the  surrender  of  the  farm : — 
wmiMe^^n*^  "I  went  to  defendant  upon  the  6th  of  November  1849,  and  I  told 
possession    of  cc  j^jm  ^y^^^  Daniel  Bryan  had  given  up  possession  of  the  farm,  and  I 

caretaker,  un-  <c  asked  him  was  he  satisfied  ?  He  said  yes.  He  said  he  hoped 
til  some  other  '  *^ 

house  could  be  <<  we  would  not  charge  him  rent,  as  Bryan  did,  as  he  (defendant) 
procured     for 

him    by    the  "  was  a  poor  man.     I  told  him  that,  instead  of  charging  him  rent, 

landlord.    No  , 

demand  of       ''  my  father  and  I  would  leave  him  in  the  house  as  a  caretaker,  until 

mde  by  the  "  such  time  as  we  could  provide  him  with  a  house  elsewhere ;  and  I 

was  rent  paid  **  asked  him  was  he  satisfied  to  take  it  on  those  terms  ?     He  said  he 

ant    who  ^  re^  "  ^^ »  ^^^  ^^"^  ^^  would  do  anything  we  wished.     McDonnell  was 

oeired      his 

weekly  wages,  and  twice  inquired  if  another  house  had  been  prepared  for  him. 

Upon  the  defendant's  refusal  to  accept  a  house  offered  to  him  by  the  plaintiff,  the 

latter  dismissed  him  from  his  employment. 

Upon  an  ejectment  on  the  title,  by  the  plaintiff—- H«/J,  that  the  agreement  en- 
tered into  by  the  parties  amounted  to  a  surrender,  in  law,  by  the  defendant ;  his 
occupation  of  the  house  being  inconsistent  with  the  possession  of  any  estate  in  the 
premises. 

*  Coram  Fitzokrald,  Hugrbb,  and  DsAsr,  BB. 
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^kn  mj  father's  ploughman,  and  was  ploughing  that  day.   Within  M.  T,  1864. 
^/ear  after  he  asked  me,  when  I  was  going  to  give  him  the  slate     -_     /-y 
"ouse  I  promised  him  ?    I  said  we  would  give  it  to  him  as  soon  as 
^^  dHould  have  it  huilt/'  m^donnbll. 

^^e    defendant  was  dismissed,  by  A.  Lambert  sen.,  from  his  em- 
""J^'^ent  in  1851,  and  was  taken  back  in  1864.     A.  Lambert  sen. 
^MX    the  year   1856.     In  1857  his  heir,  A.  Lambert  jun.,  the 
^^^fiP^  asked  the  defendant  to  go  into  another  house,  which  he 
^^    out.     He  said  he  would  not  take  it.     A.  Lambert  sen.  paid 
^^^ndant  five  shillings  per  week ;    the  plaintiff  paid  him  six 
.      ^^s  per  week.     In  September  1862,  the  plaintiff  offered  the 
TT      ^^nt  another  house,  much  better  than  the  house  in  dispute. 
^   \^is  refusal  to  accept  it,  the  plaintiff  dismissed  him,  and  de- 
ISV^dk^  possession. 

His  Lordship  left  two  questions  to  the  jury — first,  whether  the 
defendant  had  been  a  yearly  tenant  of  the  house  to  D.  Bryan,  at 
the  date  of  the  surrender  ?  secondly,  whether  the  defendant,  at  the 
time  of  the  surrender  by  Bryan,  agreed  to  remain  in  the  house  in 
qoestion,  as  caretaker  to  A.  Lambert  sen.  and  the  plaintiff,  until 

r 

such  time  as  they  could  provide  him  with  a  house  elsewhere  ?  The 
jury  found,  on  both  questions,  in  the  affirmative ;  and  his  Lordship 
directed  -a  verdict  for  the  defendant,  reserving  leave  to  the  plaintiff 
to  move  to  change  it  into  a  verdict  for  himself. 

A  conditional  order  to  change  the  verdict,  pursuant  to  the  leave 
reserved,  having  been  obtained — 

M,  0*Donnell  (with  whom  wiis  •/.  Flood)  now  showed  cause. 

The  surrender  of  the  land  by  Bryan  did  not  affect  McDonnell's 

interest ;  and  the  only  evidenca  of  a  surrender  by  the  latter  was  a 

p&rol  agreement  to  become,  at  some  future  time,  a  tenant  to  the 

plaintiff:  Creagh  v.  Blood  (a);  Crowley  v.  Vitiy(b);  Foquet  v. 

Moore  {c)  ;  Doe  d.  The  Earl  of  Egremont  v.  Courienay  (d) ;  Lynch 

▼•  lynch  (e). 

(o)  1  Jon.  &  Lat.  133.  (b)  7  Ezch.319. 

(0  7  Exch.  870.  (<0  1 1  Q.  B.  702. 

(e)  6Ir.  LawBep.  131. 
▼OL.  15.  18  L 
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M.  T.  1864.       J.E.  Walsh  (with  whom  was  P.  F.  While),  contra. 

c  equer.         ^^^  acceptance  of  the  custody  of  the  house  by  McDonnell  was  a 
surrender  by  him,  to  A.  Lambert  sen.,  of  his  tenancy  from  year  to 

m'donnell.  year  to  Bryan :  Gibson  ▼.  Searl  (a),  cited  in  Com,  Dig*^  tit.  Sur^ 
render  (I) ;  Earl  of  Arundel  v.  Lord  Gray  {b) ;  Peter  v.  Ken- 
dal (c) ;  NicholU  v.  Atherstone  (d) ;  Jones  d.  Lord  Lorion  ▼. 
Murphy  (e) ;  and  the  cases  collected  in  The  Duchess  of  Kingston's 
case  (f). 

FiTZOEBALD,  J. 

^     ^  This  was  an  ejectment  on  the  title,  to  obtain  possession  of  a 

house  situate  in  the  county  of  Kilkenny. 

It  appeared  at  the  trial  that,  in  the  year  1828,  the  plaintiff's 
father  demised  a  parcel  of  land,  on  which  was  the  house  in  question, 
to  a  person  named  Bryan.  The  lease  was  for  a  life  which  must 
be  taken  to  be  still  in  existence.  Subsequently  to  this  deoaise, 
the  defendant  became  tenant  from  year  to  year,  of  the  house 
only,  to  Bryan,  at  a  rent  of  £1  yearly.  As  such  tenant,  the 
defendant  was  in  occupation  of  the  house  in  the  year  18499  and 
was  at  the  same  time  in  the  employment  of  the  plaintiff's  father 
as  a  ploughman,  at  weekly  wages. 

In  this  state  of  things,  Bryan,  on  the  6th  of  November  1849, 
by  a  writing  endorsed  on  his  lease,  surrendered  his  estate  in  the 
premises  demised  by  the  lease  of  1828  to  the  plaintiff's  father. 
This  put  an  end  to  Bryan's  estate  in  the  premises,  as  between 
him  and  the  plaintiff 's  father ;  but  did  not  of  course  determine 
the  sub-interest  of  the  defendant,  which  the  jury  has  found  to 
have  been  subsisting  at  the  time  of  the  surrender. 

In  virtue  of  the  surrender,  the  plaintiff's  father,  through  the 
plaintiff,  obtained  possession  of  the  demised  premises,  except  the 
house;  and  on  the  same  day  on  which  possession  was  so  taken, 
the  plaintiff,  acting  for  his  father,  had  an  interview  with  the 
defendant.     He  apprised  the  defendant  of  what  Bryan  had  done, 

(a)  Cro.  Jac  177.  (6)  Dyer,  200,  pL  62. 

(c)  6  B.  &  C.  708.  {d)  10  Q.  B.  944. 

(e)  2  Jebb.  &  S7.  323.  (f)  2  Smith,  L.  C,  6th  ed.,  713. 
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and  asked  him  whether  he  acquiesced  in  it  ?     To  this  the  defendant  M.  T.  1 864. 
replied  that  he  did  so;  and   hoped   that  he  should   not   now  be      ^-.-^  ■   ../ 
obliged  to  pay  rent  for  the  house  as  he  had  hitherto  done. 

It  was  then,  as  the  jury  has  found,  agreed  between  the  defendant    m'donnell. 
and  the  plaintiff,  acting  for  his  father,  that  the  defendant  (then 
being  the   ploughman  of  the   plaintiff's   father)    should   continue 
in  possession   of  the  house  as  caretaker,  until   some  other   house 
could  be  procured  for  him  by  the  plaintiff's  father. 

The  defendant  did  continue,  and  has  so  continued,  in  possession, 

until  the  present  time,  paying  no  rent,  and  with  the  .exception  of 

a  short  interval,    during  which   he  did   not   act   as   ploughman, 

receiving   his  weekly  wages    as  ploughman,   from   the   plaintiff's 

father  during  his  lifetime,  and  from  the  plaintiff  since  his  decease. 

The  defendant  on  two  occasions  applied  for  another  house ;  but 

tbe  plaintiff's  father  and  the  plaintiff  on  those  occasions  were  not 

prepared  to  give  him  one ;  but  they  recognised  the  agreement,  by 

Bgain  promising  to  get  him  such. 

Finally,   in   the   year    1862,    the   plaintiff,    having  offered   the 

defendant   another   house,   which  he  refused  to  accept,   dismissed 

him  from  his  employment  as  ploughman;  and  afterwards,  having 

demanded  possession  of  the  house  in  question,  brought  the  present 

ejectment.  • 

'^he  question   is  whether,  in  this   state  of  facts,   there   was  a 

"""Tender  in  law  by  the  defendant,  to  the  plaintiff's  father,  of  his 

interest  in  the  house  subsisting  at  the  time  of  Bryan's   surrender. 

^**^    of  opinion  that,  assuming  the  agreement  found  by  the  jury 

^^ve   been  acted  on,  it  would  amount  to  a  surrender  in  law, 

^^c^kuse  the  defendant's  occupation  of  the  house  as  caretaker  for 

the  plaintiff's  father,  by  agreement  between  them,  would  be  incon- 

0i&tent  with  his  having  an  estate  in  the  premises. 

The  whole  difficulty  in  the  case   seems  to  me  to  be,  whether 

we  can  hold  the  agreement  to  have  been  acted  on ;  which  involves 

two    considerations — whether   there   was   evidence   that  it  was  so 

acted    on;  and,  if  there   was,   whether   we   can    act  on  that  evi- 

dcflce     without  a  finding   of  the  jury   to   that   effect     I  am  of 

op/nioKi,  that  there  was  such  evidence,  in  the  continued  payment 
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M.  T.  1 864.  of  the  defendant's  wages  as  ploughman,  accompanied  by  the  absence 

Exchequer, 

»■     s/  ■     ^     of  any  demand  on  the  one  side,  and  any  payment  of  rent  on  the 

LAMBERT 

^^  Other,  and  the  request  of  the  defendant  for  another  house,    and 

MCDONNELL,    the  plaintiff's  offer  of  another.      I  am   also  of  opinion  that   the 

learned  Judge  must  be  understood  as  having  put  the  only  question 
in  controversy  to  the  jury,  and  that  we  ought  now  to  direct  such 
verdict  as  the  Judge  ought  to  have  directed,  on  the  assumption 
that  the  jury  believed  the  evidence  given  by  the  plaintiff. 

That  being  so,  I  think  the  judgment  ought  to  be  entered  for 
the  plaintiff,  pursuant  to  the  leave  reserved;  and  accordingly  that 
the  conditional  order  to  that  effect  ought  to  be  made  absolute. 

Conditional  order  made  absolute. 


MOORE  t;.  THE  DUBLIN  AND  MEATH  RAILWAY  CO.* 
Nov.  4. 

To  an  action  Xhe  first  count  of  the  summons  and  plaint  in  this  action  charged 
of  detinae,  the  ^ 

defendant  can-  the  defendants  with  negligence  in  the  carriage  of  a  heifer,  whereby 
not  plead  pay- 
ment of  money  same  was  injured, 
into  Court  in 
satisfaction  of       The  second  count  was  in  trover.    The  third  count  was  in  detinue. 

the  goods.  '^^^  plaintiff  claimed  as  damages  on  the  first  and  second  count, 

£25 ;  and  on  the  third  count  a  return  of  the  said  heifer,  or  its  value, 

with  £25  damages  for  its  detention. 

Plea: — Payment  into  Court  of  £15. 

Demurrer  to  the  plea  of  payment,  to  the  count  in  detinue. 

Points  of  demurrer: — First,  that  the  right  of  suing  in  detinue  is  to 
obtain  a  specific  delivery  of  the  goods  detained,  and  not  their  value. 
Second,  that  the  defendants  have  not  the  option  of  retaining  the 
goods  detained,  upon  payment  of  their  value.  Third,  that  the  plea 
of  payment  into  Court,  if  available,  wpuld  deprive  the  Court  of 
the  power  of  exercising  the  jurisdiction  given  by  section  80  of  the 

*  Coram  Fitzobbald,  Hughes,  and  Dbabt,  BB. 
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Common  Law  Procedure  Act  1 S56,     Fourth,  that  the  defendants  M.  T.  1 864. 
bj  their  plea  should  offer  to  return  the  goods,  and  pay  the  money     ^J — y— -^' 

ltf.OOK£i 

into  Court,  in  respect  of  the  damages  sustained  by  their  detention.  „ 

V. 

THE  DUBLIN 

C.  Palles  and  M.  O* Donnelly  in  support  of  the  demurrer.  «.»,«r*^ 

Allan  V.  Dunn  (a)  is  a  direct  authority  that  payment  of  money 
into  Court  cannot  be  pleaded  to  a  count  in  detinue.'  That  case 
was  decided  upon  the  construction  of  the  Common  Law  Procedure 
Acts,  (^n^.)  1852,  sec.  70,  and,  1856,  sec.  78.  The  third  Act  of 
I860,  sec.  25,  allows  a  defendant  in  England,  in  an  action  of 
detinae,  by  leave  of  the  Court,  or  of  a  Judge,  to  pay  into  Court 
the  value  of  the  goods  detained.  There  is  no  provision  in  the  Irish 
Common  Law  Procedure  Acts  corresponding  to  section  25  in  the 
English  Common  Law  Procedure  Act  of  I860;  the  latter  meets 
the  case  of  Allan  v.  Dunn,  If  this  plea  be  good,  a  plaintiff  in 
detinue  can  never  recover  the  specific  chattel  detained,  under  the 
80th  section  of  the  Common  Lnwf  Procedure  Act  (/r.)  1856 :  Danhy 
T.  Lamb  (&). 

G.  Cree  (with  whom  was  •/.  Coffey),  in  support  of  the  plea. 

An  action  of  detinue  is  a  '* personal  action: "  Common  Law  Pro^ 
cedure  Act  (/r.)  1853.  By  section  75  of  that  Act,  the  ^Mefendant 
in  any  personal  action  whatever,"  except  in  certain  actions  therein 
specified,  '*  may  pay  into  Court  a  sum  of  money  by  way  of  com- 
pensation or  amends."  The  plaintiff  here  claims  not  the  specific 
chattel  only,  but  damages  for  its  detention  also;  therefore  this  is 
not  a  case  in  which  the  Court  should  exercise  its  eq^uitable  juris- 
diction, under  the  80th  section  of  the  Procedure  Act  of  1856, 
but  should  allow  the  money   to   be   paid  into   Court. 


Jf.  O'Donnell  was  not  called  upon  to  reply. 


Fitzgerald,  B. 

This  demurrer    must  be   allowed.     Were   this   plea   to   stand, 
no  judgment  could  be  entered  upon  the  count  in  detinue.     But 

(a)  1  H.  &  N.  572.  (6)  11  Com.  B.,  N.  S.,  423. 
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M.  T.  1864.  as  the  80th  section  of  the  CJommon  Law  Procedare  Act  1866  pre- 

Excheguer, 

v-^-v-^^     supposes  judgment  to  have   been   obtained   by  the   plaintiff,  and 

that  the  value  of  the  chattel  has  been  assessed,  the  Court  could 

THE  DUBLIN  ncver  exercise   its  equitable  jurisdiction  under  that  section,  were 

AND  MEATH  ^  „  *u-  i         *         *      J 

BAiLWAT.     ^®         allow  this   plea  to  stand. 

Deast,  B. 

To  allow  a  defendant  in  detinue  to  pay  money  into  Court  would 
be  to  allow  a  defendant  to  take  possession  of  a  plaintiff's  property 
at  his  own  valuation. 

Demurrer  allowed. 


ENRIGHT  V.  KAVANAGH.* 

Nov,  3, 23. 


A,  resident  in  This  was  an  action  for  goods  sold  and  delivered.     The  plaintiff 

the  coanty  of 

Dublin,  agreed  and  the  defendant  resided  in  the  county  Dublin.     The  defendant 

to  sell   to  B, 

who  resided  in  asked  the  plaintiff  to  supply  him  with  some  bricks ;  and  the  plaintiff 

the  same  coun-         ..    -    .        ,         .  ,         i       ,  ...  ..     *.  «        i    -     .^« 

tj,  a  qaantity  replied  that  he  might  take  the  requisite  quantity  from  the  plaintiff's 

delivered    in^  depot  of  bricks  at  Portobello,  upon  the  banks  of  tlie  Grand  Canal, 

the  ""dty*^  of  "^"a*«  within  the  county  of  the  city  of  Dublin.     The  defendant 

hri^^i'^'ha^*'  drew  11,000  bricks  from  the  plaintiff's  depot.     The  first  demand 

been  delivered,  f^^   payment  was   made   by  the  plaintiff,    in  a   letter,  containing 
A  sned  B  for 

their     price      an  account,  addresHcd  &c.,  and  delivered  at  the  defendant's  residence 
in     one    of 

the     Superior  in  the  county  Dublin.     The   action    was  tried   before  Hayes,  J., 
Courts,  and  re- 
covered £10—  during  Easter  Term  1864,  in  the  Consolidated  Nisi  Prius  Court 
Jleld,  that  the 
plaintiff    was  The  jury  found  for  the  plaintiff,  £10,  the  full  value  of  the  bricks. 

costs      *uhe  Upon  the  taxation  of  costs,  the  Assistant  Taxing- Master,  ruled  that 

Hon^'    havin^ff  ^^®  defendant  was  not  entitled  to  any  costs,  under  the  provisions  of 

thcTcivtubiir^  the  Common  Law  Procedure  Act  (Ireland)  1856,  s.  97,  being  of 

jiirisdiction  in  Qpjnion  that  the  non-payment  of  the  money  was  the  cause  of  action. 

parties  resided. 

*  Coram  Fitzosbald,  Hdghss  and  Deast,  BB. 
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Upon  appeal  to  the  Principal  Taxing-Master  of  the  Court  of  Ezche-  M.  T.  1864. 
quer,  he  affirmed  the  former  ruling.  ^—  >  /     / 

XMRIGHT 

'  9. 

Upon  appeal  to  the  Court —  kavanagh. 

W.  /.  (yDfiscoll^  for  the  plaintiff,  contended  that  the  cause  of 
action  arose  where  the  bricks  were  deliyered,  viz.,  within  the 
coantj  of  the  city  of  Dublin,  a  different  civil-bill  jurisdiction 
from  that  in  which  the  parties  resided :  Common  Law  Procedure 
Aa  (Ireland)  1863,  a,  243;  Common  Law  Procedure  Act  (Ire^ 
land)  1856,  s.  97. 

Curtis^  contra. 

The  consideration  being  executed,  a  promise  to  pay  upon  request 
arofle  in  law :  Hopkins  v.  Logan  (a)  ;  Christie  v.  Peat  (6).  Here 
the  cause  of  action  arose  in  the  county  of  Dublin,  where  the 
defendant  received  the  plaintiff's  letter,  inclosing  the  account  and 
demanding  payment. 

O'Driscoll,  in  reply. 

If  a  man  obtain  goods  in  Dublin,  if  a  letter  requesting  payment 
reaches  him  in  Constantinople,  can  the  cause  of  action  be  said 
to  arise  in  Turkey  in  Europe  ? 

Fitzgerald,  B. 

In  this  case,  the  plaintiff  and  defendant  both  resided  in  the  iVbv.23. 
county  of  Dublin.  The  Taxing-Master  was  of  opinion  that,  under 
the  circumstances,  the  plaintiff  should  get  no  costs ;  being  of 
opinion  that  the  cause  of  action  was  the  non-payment  of  the 
money.  The  bricks,  the  subject  of  the  contract,  were  to  be 
delivered  upon  the  banks  of  the  Grand  Canal,  within  the  county 
of  the  city  of  Dublin ;  and  they  were  delivered  to  him  there.  We 
are  of  opinion  that  the  cause  of  action  was  the  delivery  of  the 
bricks,  and  that  the  plaintiff  is  entitled  to  half-costs. 

Motion  granted  without  costs. 

.(«)  5  M.  &  W.  241.  (6)  7  M.  &  W.  491. 
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M.  T.  1864. 

Excheqver. 


TUDOR  V.  LAWSON.* 

Nov.  3, 25. 

The  "register-  This  was  an  appeal  from  the  ruling  of  the  Taxing-Master.     The 

dence  "'of  Tn  plaintiff  resided  and  carried  on  his  business  in  the  citj  of  Dublin ;  the 

5ves™with^hi8  *^®  defendant,  an  attorney  practising  under  a  country  license,  resided 

family,    more  ^j^j^  j^jg  family  in  the  city  of  Kilkenny.     After  the  commencement 
than     three  ^  ^ 

miles  from  the  ^f  ^|jg  action  out  of  which  this  question  arose,  the  plaintiff  died ;  and 
city  of  Dubhn, 

and    practises  i^{q  representatives  agreed  to  accept  and  compromise  the  matter,  upon 
nnder  a  coun- 
try license,  is  the  terms  that  the  defendant  should  let  judgment  go  by  default 
not    "  a   resi- 
dence," within  for  £6.  lOs.  Od.,  "and  all  costs  necessarily  and  properly  incurred." 

the    meanings  ,  ,,«.»«•  ••.    «      «   i    if> 

of  the  Common  Upon  the  taxation  of  the  costs,  the  Taxing-Master  adjudged  halt 

dare  Act  (Ire-  the  costs  to  be  paid  by  the  defendant ;  being  of  opinion  that  the 

^^  97    or '  of  defendant's  registered  address  in  Dublin,  as  an  attorney,  was  not 

F^      c.  57     A  f^id^i^c®  within  the  same  civil-bill  jurisdiction  as  the  plaintiff. 

':  ^^zJ^-  *^®      'From  this  ruling  the  defendant  now  appealed. 
ciYil  billjuns-  °  '^^ 

diction  of  the 

city  of  Dublin. 

J,   W,  Harris^  for  the  defendant. 

It  is  cumpulsory  upon  the  defendant  to  have  a  registered  address 

in  Dublin,   because   every   practising   attorney  is  supposed   to  he 

actually   residing  in   Dublin.     The  defendant  was   frequently  in 

Dublin,  often  for  long  periods :  Moffatt  v.  M^Teman  (a).     This 

is  a  far  stronger  case  than  D*Arcy  v.  Hastings  {h).     There,  the 

fact  of  the   plaintiff  having  an   office  in  the  city  of  Dublin  was 

held  to  bring  him  within  the  same  civil-bill  jurisdiction  as  the 

defendant.     Here,  the  defendant  is  compelled  to  have  an  address 

in  the  city  of  Dublin,  at  which  all  communications   must   reach 

him. 

W,  J,  O^Driscoll,  contra. 

The  defendant's  registered  address  is  not  his  residence :  Tom  v. 

(o)  6  Ir.  Jur.  177.  (6)  10  Ir.  Com.  Law  Rep.,  App,  zzxr. 

*  Coram  Fitsgebald,  Hvobss  and  Dbasy,  BB. 
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NagU{a).     Nor  could  it  be  treated  as  "his  place  of  business/'  M.  T.  1864. 
within  the  14  &  15  Vic,  c.  57  (Civil-biU  Act),  ss.  65  and  69.         — v-^ 

TUDOR 


/.  W.  Harris^  in  reply. 


Cur.  ad.  vult. 


FlTZGEBAIiD,   B. 

The  certificate  of  taxation  has  been  objected  to  in  this  case,  on 
the  ground  that  both  parties  reside  within  the  jurisdiction  of  the 
Ci?il-bill  Court  of  the  city  of  Dublin,  in  which  the  cause  of  action 
arose. 

It  appears  that  the  defendant  is  a  practising  attorney,  having  his 
usual  residence  more  than  three  miles  from  the  city  of  Dublin,  and 
who  has  taken  out  what  is  called  a  "  country  license"  only.  He  has 
however,  as  he  is  obliged  to  have  by  the  112th  General  Order,  a 
place  in  Dublin,  registered,  as  what  is  in  that  order  called  **  his 
Dublin  residence." 

The  Taxing-Master  did  not  consider  that  such  place  was  his 
residence,  within  the  meaning  of  the  97th  section  of  the  Common 
Law  Procedure  Act  of  1856. 

Whether  it  be  or  not,  must,  we  think,  depend  on  what  is,  or  not;, 
usual  residence,  within  the  meaning  of  the  69th  section  of  the 
Civil-bill  Consolidation  Act  (14  &  15  Fife,  c.  57,  s.'  69),  which 
gives  jurisdiction  to  the  Chairman  of  a  County  against  such  de- 
fendants only  as  usually  reside  within  such  county.  That  section 
however  provides  that  if  any  person  shall  "  have  and  oee%^  "  an 
office  for  cairying  on  any  business  in  any  county,  he  shall  be  deemed 
to  have  a  residence  within  such  county. 

We  are  of  opinion  that  an  attorney,  taking  out  a  country  license 
only,  and  whose  usual  residence  is  more  than  three  miles  from 
Dublin,  is  not  to  be  considered  as  resident  in  Dublin,  within  the 
meaning  of  the  Civil-bill  Act,  by  reason  only  of  his  having  what 
is  commonly  called  his  registered  place  of  business  in  Dublin,  though 
termed  a  residence  in  the  112th  General  Order. 

The  Stamp  Act  (5  &  6  Ftc,  c.  82,  s.  16)  prohibits  an  attorney, 
taking  out  such  license,  from  ordinarily  carrying  on  his  business 

(c)  13  It.  Com.  Law  Rep.,  App,  xzzyiii. 


V. 
XiAWSON. 


Nov,  25. 


VOL.  15. 


19   L 


146 


COMMON  LAW  REPORTS. 


M.  T.  1864.  within  the  city  of  Dublin,  or  within  three  miles  thereof,  or  from 

JExeheqver. 


TUDOR 

V, 

LAWSON. 


residing  for  the  space  of  forty  days  or  more,  in  any  year,  within 
those  limits. 

That  being  so,  and  assuming,  as  we  are  bound  to  do  in  the 
absence  of  aiiy  evidence  to  the  contrary,  that  the  provision  has  been 
complied  with  by  th9  defendant,  we  do  not  think  that  he  is  a 
resident  in  Dublin,  within  the  meaning  of  the  Civil-bill  Consoli- 
dation Act. 

Motion  refused,  with  coats. 


Nov.  17.  25. 

A  deed  exe- 
cated  by  A,  on 
behalf  ,of  B, 
miut,  in  order 
to  bind  B,  he 
ezecated  by  A 
in  the  name  of 
B,  or  by  A  in 
his  own  name, 
with  roch 
words  as  sbow 
that  be  is  act- 
ing solely  as 
the  agent  of  B 
in  sndi  execu- 
tion. 

A  Company 
incorporated 
by  registration 
is  not  bound 
by  a  deed  of 
agreement  en- 
tered into  by 
its  directors,  as 
trustees  for  or 
on  bebalf  of 
the  Company, 
which  is  not 
under  the  seal 
of  the  Com- 
pany. 


M'ARDLE  V.  THE  IRISH  IODINE  AND  MARINE  SALTS 
MANUFACTURING  COMPANY  (Limited) 

The  summons  and  plaint  charged  that  "by  an  agreement,  made  upon 
''the  12th  of  February  1863,  between  the  plaintiff  of  the  one  part, 
^'  and  J.  H.  Nunn,  P.  H.  Thompson,  and  J.  Aldridge,  three  of  the 
"  directors,  and  on  behalf  of  the  said  Company,  the  defendants,  of 
**  the  other  part,  it  was  agreed,  by  the  said  J.  H.  Nunn,  P.  H. 
*'  Thompson,  and  J.  Aldridge,  on  behalf  of  the  said  Company,"  to 
purchase  from  the  plaintiff  all  his  rights  under  certain  letters  patent, 
granted  to  the  plaintiff  in  England,  Belgium,  and  France,  for  an 
improved  treatment  of  seaweeds,  for  £12,600,  "to  be  paid  by  the 
said  Company,  the  defendants,  in  manner  following :  "—£600  upon 
the  allotment  of  12,500  shares,  and  £400  on  payment  of  the  first 
instalment  of  five  shillings  per  share ;  and  a  further  sum  of  £300 
in  three  months  afler  the  Company  should  have  commenced  business. 
The  summons  and'plaint  then  averred  the  allotment  of  the  12,500 
shares,  the  payment  to  him  "  by  the  defendants "  of  £600,  the 
payment  of  a  second  instalment  upon  the  shares  allotted,  and  the 
establishment  of  **  the  Company's  "  chemical  works  at  Galway  ;  and 
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their  management  by  the  plaintiff  while  they  were  in  operation,  M.  T.  1864. 
from  the  18th  of  April  1863  to  the  29th  of  May  1864.  Exchequer. 

Damages  were  laid  at  £700,  the  amount  of  the  two  sums  of  £400 
and  £300.      The  usual  money  counts,  and  one  for  work  and  labor,    the  irish 

•       0  1  jj    J  IODINE     CO. 

«c«  &c.,  were  also  added. 

The  defendants  pleaded  that  th^y  did  not  enter  into  the  agree- 
ment, as  alleged;  that  the  agreement  was  obtained  by  the  fraud 
and  misrepresentation  of  the  plaintiff;  that  the  letters  patent, 
mentioned  in  the  agreement,  were  invalid,  and  of  no  use  or  value ; 
a  traverse  of  the  money  counts ;  and  that  the  causes  of  action  ^ 
arose  from  the  plaintiff's  misrepresentation. 

The  action  was  tried  at  the  Summer  Assizes  for  the  county  of 
Gal  way,  1864,  before  Deast,  B.,  and  a  special  jury.  The  plaintiff 
gave  in  evidence  (inter  alia)  the  agreement  of  the  12th  of  Feb- 
ruary 1863,  which  was  by  deed,  tinder  the  separate  seals  of  the 
plaintiff  and  of  the  three  directors;  the  memorandum,  and  the 
articles  of  association  of  the  defendants  as  a  Company,  with  limited 
liability,  for  the  purposes  therein,  dated  the  27th  of  January  1863. 
Counsel  called  upon  the  Judge  to  direct  a  verdict  for  the  defendants, 
on  the  ground,  first,  that  the  agreement  of  the  12th  o£  February 
1863  was  not  binding  upon  the  Company ;  secondly,  that  the  agree* 
ment  had  been  pleaded  as  a  simple  contract.  His  Lordship  refused 
to  80  direct  the  jury,  but  nonsuited  the  plaintiff. 

A  conditional  order  for  a  new  trial  having  been  obtained — 

P.  Blake  (with  whom  were  M.  Morris  and  Todd)  now  showed 
cause.  • 

The  agreement  of  the  12th  of  February  1863,  by  its  terms, 
shows  that  it  is  a  deed  inter  partes^  and  cannot  bind  the  Company. 
It  binds  only  those  who  signed  it.  It  is  made  by  J.  H.  Nunn, 
P.  H.  Thompson,  and  J«  Aldridge,  "on  behalf  of,  and  in  trust  for,  the 
Irish  Iodine  and  Marine  Salts  Manufacturing  Company  (limited)." 
After  reciting  that  the  plaintiff  and  his  friends  had  formed  a  Joint- 
stock  Company,  under  the  above  title,  it  goes  on  to  say — "  of  which 
**  said  Company  the  said  parties  hereto  of  the  second  part  are  con- 


m'abdle 

V. 
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M.  T.  1864.  ''stUuted,  by  the  articles  of  association  of  the  said  Company,  three 

Exchequer.  *    ,      ^         ,.  „ 

*'  of  the  first  directors. ' 

The  plaintiff  agrees,  upon  payment  of  £600  to  him,  to  deposit 
THE  ntiSH  his  letters  patent  "  with  the  law  agent  of  the  said  intended  Com- 
pany," to  be  held  "  in  trust  for  the  said  parties  hereto  of  the  second 
**  part,  on  behalf  of  the  said  Qompany,  and  the  said  James  G. 
"  M'Ardle,  until  the  whole  of  said  purchase  of  the  patents  shall 
"  have  been  paid.*'  The  75th  clause  of  the  articles  of  association 
provides  for  the  custody  and  use  of  the  common  seal  of  tjie  Com- 
pany, by  which  alone  the  Company,  being  a  corporation,  could  be 
bound:  I%e  Mayor  of  Ludlow  v.  Charlton  (a) i  East  London 
Waterworks  Company  v.  Bailey  {b)  \  Diggle  ▼.  The  London  and 
Slackwall  Railway  Company  (e). 

The  evils  produced  by  the  19  &  20  Ktc,  c.  47,  s.  41,  under  which 
a  Company  could  be  bound  by  a  contract  in  writing  made  by  any 
person  acting  "  under  the  express  or  implied  authority  of  the  Com- 
pany," led  to  its  repeal  in  the  third  schedule  to  the  Companies  Act 
1862  (25  &  26  Vic,  c.  89).  The  latter  statute^  by  its  55th  section, 
enables  any  Company  to  empower  any  person,  by  instrument  in  wri- 
ting under  its  common  seal,  to  execute  deeds  abroad  ;  therefore  that 
special  exception  proves  the  general  rule,  t.  e.,  that  corporations  are 
bound  only  by  instruments  under  their  common  seal :  Payne  v.  The 
South  Wales  Coal,  Sfc,,  Sfc,  Company (d);  Gunn  v.  The  London 
4Md  Lancashire  Fire  Insurance  Company  (e). 

The  summons  and  plaint  contains  a  clear  departure ;  a  contract 
cannot  be  spelt  out  of  a  deed  on  which  an  action  in  covenant  (if 
any)  lay:  Schack  v.  Antony (f). 

James  Robinson  and  William  Duggan,  contra. 

Upon  the  registration  of  this  Company,  every  person  who  signed 
the  articles  of  association  was  bound  by  them,  and  the  subsequent 
purchasers  of  shares  therein  were  equally  bound :  The  New  Bruns^ 
•wick  and  Canada  Railway  and  Land  Company  v.  Connybeare  (g), 

(a)  6  M.  &  W.  115.  (6)  4  Bing.  283. 

(c)  5  Exch.  442.  (rf)  10  Exch.  283. 

(e)  12  Scott,  N.  S.,  696.  09  1  M.  &  S.  578. 

ig)  9H.  ofL.  Cas.  711. 


m'ardle 

V. 
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Tbe  second  claase  of  the  articles  of  association  declares  that,  M.  T.  1864. 

Exchequer » 
"the  parties  who  have  signed  the  memorandum  of  association,  being 

**  directors  of  the  Company,  have  entered  into  agreement  on  behalf 

*'of  tbe  Company,  with  J.  S.  M^Ardle,  for  the  purchase  of,"  &c.,    the  irish 

*  .         ,  J       1    .    .        rr.1  IODINE  CO. 

&C.,  upon  the  terms  set  out  m  the  summons  and  plaint.  Ihe 
45th  clause  sets  out  the  names  of  the  directors,  amongst  which 
the  parties  of  the  second  part  of  the  agreement  appear.  The 
46th  clause  fixes  the  quorum  at  three;  the  47th  clause  empowers 
the  directors  to  contract  for  the  purchase,  from  J.  S.  M* Ardle,  of  all 
his  rights  under  his  letters  patent,  &c.  Therefore  the  Company  is 
boimd  by  that  agreement  of  the  12th  of  February  1864  :  Thompson 
T.  Tke  Wesleyan  Newspaper  Association  (a)  ;  Regina  v.  The 
Justices  of  CumberlantUP) ;  Arnold  v.  The  Mat/or,  Aldermen, 
and  Burgesses  of  Poole  (c).  The  Company  was  incorporated  on 
the  7th  of  February,  and  the  agreement  was  made  on  the  12th 
of  February.  The  payment  of  £600  to  the  pfeintiff  was  an  adoption 
of  the  agreement,  by  the  Company :  Haigh  v.  The  Guardians  of 
North  Bierley 'Union {d). 

M,  Morris,  in  reply,  cited  Mostyn  v.  The  CalcoU  Hall  Mining 
Company  (e). 

PiooT,  C.  B. 

The  question  raised  upon  this  conditional  order  to  set  aside  the  iVbo.  25. 
nonsuit  is  simply  whether,  upon  the  articles  of  agreement  of  the 
12th  of  February  1863,  the  present  action  can- be  sustained  against 
the  Company  as  a  corporation,  contracting  with  the  plaintiff,  by 
those  articles,  which  were  executed  under  the  separate  seals  of 
three  directors. 

For  the  purposes  of  the  argument  it  may  be  assumed  (and  I  think 
there  \h  prima  facie  evidence  of  it,  received  without  objection  at  the 
trial)  that  the  Company  was  registered  and  incorporated  on  the  7th 
of  February,  before  the  execution  of  the  articles  of  agreement  upon 

(a)  8  Com.  B.  849.  (Q  5  RaUway  Cas.  333. 

(c)  4  M.  &  G.  660.  id)  EIL  B.  &  Ell.  873. 

(e)  I  Fost.  &  F.  334. 
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M.  T.  1864.  which  this  action  is  brought.  And  it  may  be  further  assumed  that 
>^-y^.— /  the  articles  of  association  of  the  Company  were  registered,  together 
with  the  memorandum  of  association,  under  the  Act  of  Parliament 
THE  IRISH  The  first  question  is,  did  the  articles  of  association  authorise  the 
three  directors  to  bind,  by  the  articles  of  agreement  of  the  12th  of 
February,  the  Company  which  was  incorporated  by  the  Registry,  so 
as  to  make  them  liable  to  a  covenant  entered  into  by  the  directors 
under  the  directors'  seals  ?  It  is  apparent  from  several  provisions 
of  the  articles  of  association,  that  no  such  power  was  intended  to  be 
conferred.  The  47th  clause  of  those  articles  provides  that  the  direc- 
tors shall  have  power  to  contract  for  the  purchase,  from  James 
M'Ardle,  of  the  patent  right  in  question.  The  46th  clause  makes 
three  directors  a  quorum.  But  in  no  part  of  the  deed  is  any  power 
expressed  to  be  conferred  upon  them  of  entering  into  any  such  con- 
tract of  purchase  in  any  prescribed  form.  Where  it  is  intended  that 
the  directors  should  enter  into  contracts,  otherwise  than  in  the  ordi- 
nary mode  by  which  a  corporate  body  is  bound  (that  is,  by  means  of 
their  common  seal),  there  is  an  express  provision  &>r  that  purpose. 
Thus,  the  50th  clause  provides  that  the  directors  may  make,  issue, 
indorse,  and  accept  bills  of  exchange  in  the  name  or  on  the  account 
of  the  Company.  And  the  absence  of  any  similar  provision  as  to 
the  form  in  which  other  contracts,  to  be- binding  on  the  Company, 
are  to  be  entered  into,  leads  directly  to  the  inference  that  such  con- 
tracts should  be  effected  by  the  ordinary  form  generally  prescribed 
by  law  for  the  contracts  of  a  corporate  body ;  namely,  by  the  use  of 
their  common  seal.  Accordingly,  the  75th  clause  provides : — *^  That 
**  the  seal  of  the  Company  shall  be  placed  in  the  custody  of  such 
<<  person  or  persons  as  the  directors  shall,  from  time  to  time,  deter- 
'*  mine  on,  and  shall  be  used  only  upon  the  authority  of  two  or  more 
*'  directors."  It  appears  to  me  that  the  articles  of  association  did 
not  authorise  the  directors,  or  any  three  of  them,  to  make  a  contract 
by  a  deed  under  their  own  seals,  which  should,  by  such  deed,  be  bind- 
ing at  law  as  the  contract  of  the  Company ;  and  there  is  no  evidence 
of  any  other  authority  in  the  three  parties  to  those  articles  of  agree- 
ment, so  as  to  bind  the  Company  at  law. 

But  in  the  next  place,  the  frame  and  contents  of  the  deed  show 
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that  such  was  not  its  scope  or  operation.  The  instrament  purports  M.  T.  1864. 
to  be,  in  terms  : — **  Articles  of  agreement  made  and  entered  into 
"on  the  12th  day  of  February  1863,  by  and  between  James  Smith 
«M*Ardle,"  of,  &c,  "of  the  one  part,  and  Thomas  Nunn,*  of,  &c.,  the  ibish 
^  Thomas  Higginbotham,"  of,  &C.,  "  and  John  Aldridge,"  of,  &e^ 
'*on  behaif  of  and  in  trust  for  the  Irish  Iodine  and  Marine  Salts 
**  Company  (limited),  of  the  other  part"  This  shows  that  the 
eoDtract  contemplated  by  the  instrument  was  to  be,  not  between 
M*Ardle  and  the  Company,  but  between  M'Ardle  and  the  parties  * 

of  the  second  part,  as  the  Company's  trustees.  The  instrument  then 
recites  the  formation  of  the  Company,  and  that  the  Company  *'  is 
"intended  to  be  registered  with  limited  liability,  as  provided  by  the 
''Acts  of  Parliament  in  that  behalf;"  showing  that  when  the  instru- 
ment was  prepared,  the  Company  had  not  yet  been  incorporated  by 
registiy ;  a  plain  reason  for  the  contract  being,  for  their,  benefit, 
made  by  and  in  the  name  of  their  trustees.  After  reciting  that,  by 
the  articles  of  association,  the  parties  of  the  second  part  were  con- 
stituted three  of  the  directors  of  the  Company,  the  instrument 
proceeds  farther  to  recite,  that  M'Ardle  had  exhibited  (not  to  the 
Company,  but)  *'  to  the  parties  hereto  of  the  second  part,"  certain 
reports,  testimonials,  and  figures,  which  are  set  out  at  considerable 
length.  It  then  recites  that  M'Ardle  had  agreed  to  sell  the 
patents  and  patent  rights  previously  mentioned  (being  a  British  and 
a  Belgian  patent),  "to  the  parties  hereto  of  the  second  part,  on  behalf 
of  and  for  the  said  Company,"  for  certain  considerations  specified, 
and  that  "  the  said  parties  hereto  of  the  second  part  agreed  to  pur- 
ehase  the  said  letters  patent,  with  all  the  rights,"  &c.,  '*  under  them," 
upon  the  specified  terms.  It  recites  that  M'Ardle  had  stated  (not 
to  the  Company,  but)  to  the  parties  of  the  second  part,  that  a  sum  of 
£1500  was  suflicient  for  certain  purposes  set  forth  In  the  instrument ; 
and  then  follow  the  words  of  express  contract : — It  is  agreed  by  "  the 
^said  James  Smith  M'Ardle,  and  the  said  parties  hereto,  of  the 
*'  second  part,  that,"  &c.,  setting  forth  the  terms  of  the  agreement. 
Among  these  terms  is  a  proviso  that,  upon  payment  of  a  certain  sum 
(£600)  to  M'Ardle,  the  several  letters  patent  shall  be  deposited 
with  the  law  agent  or  agents  of  "  the  said  intended  Company,  to 
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M*  T.  1864.  ''be  held  in  trust  for  the  said  parties  hereto  of  the  second  part, 

'-     "on  behalf  of  the  said  Company,    and  the  said  James    Smith 


*'  M'Ardle,  until  the  whole  of  the  purchase-money  "  shall  have  been 


H*AltDLE 

THE  uasm    paid ;    and  that,   upon  such  payment,    "  the  said  James  Smith 

loniNXt  CO 

''  M'Ardle  shall  execute  and  perfect  a  proper  deed  of  assignment 

<*or  other  assurance,  transferring  and  maUng  over"  (not  to  the 
Company,  but)  "  to  the  said  parties  of  the  second  part,  or  to  such 
"other  person  or  persons  as  may  be  nominated  and  appointed  by 
*  "  the  said  Company  as  their  trustees,  on  behalf  of  and  in  trust 

*^for  the  said  Company,  the  said  several  letters  patent,  and  all 
"  rights  and  privileges  under  or  by  virtue  of  the  same.**  This 
provision  is  the  clearest  possible  indication  that  it  was  intended 
that  the  legal  ownership  in  the  patents  should  be  vested  in  trus- 
tees  for  the  Company ;  and  that,  in  the  first  instance,  that  owner- 
ship should  vest  in  the  parties  to  this  instrument  of  the  second 
part ;  and,  coupled  with  the  other  portions  of  the  instrument  to 
which  I  have  referred,  it  leaves  no  room  for  doubt  that  the  contract 
contained  in  the  articles  of  agreement  of  the  12th  of  February 
was  made,  not  with  the  Company,  but  with  the  three  trustees 
of  the  Company,  who  signed  the  articles,  and  who  sealed  them 
with  their  separate  seals.  There  is  a  provision  at  the  close,  which 
still  further  confirms  this  view  of  the  instrument.  It  provides 
"that  the  foregoing  articles  of  agreement  shall  apply  to  the  sur- 
<*  vivors  and  assigns  of  the  said  several  parties  hereto  of  the 
"  first  and  second  parts  respectively."  Whatever  may  be  the  legal 
effect  of  the  provision,  it  plainly  shows  that  the  parties  contem- 
plated, at  all  events,  this,  that  some  of  the  trustees  might  die  before 
the  contract  should  be  performed,  and  that  the  rights^  under  the 
contract  should  enure  to  the  survivors. 

Wholly  independently  of  the  views  which  I  have  stated,  it 
appears  to  me  that  the  form  of  this  instrument  is  such  as  to 
bring  it  within  a  rule  of  law,  founded  upon  the  strictness  with 
which  instruments  under  seal  are  regarded  by  the  law  of  England, 
and  laid  down  in  several  authorities,  both  ancient  and  modern,  to 
which,  I  own  I  am  surprised  that,  no  reference  was  made  at  the 
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Bar,  indading  Froniise  v.  Small  (a)j  Appleion  v.  Binhs  {b),  Rtid  M.  T.  1664. 

Ejpchefuer, 
Berhely  v.  Hardy  (c).     According  to  that  rule  (with  some  very 


special  exceptions,  which  have  no  application  here),  no  person  can 


M^ABDLE 
V. 

be  sued  upon  an  instrument  under  seal,  made  inter  partes^  who    ^he  irish 

IODINE  CO. 

u  not  a  party  to  the  deed ;  and,  where  a  deed  is  executed  by 
one  person  on  behalf  of  another,  either  he  must,  in  order  to  bind 
that  other  person,  execute  it,  either  using  the  name  of  his  principal, 
or  he  must  employ  such  words  as  show  that  he  executed  it,  not 
as  himself  a  party  to  the  deed,  but  as  the  agent,  in  the  act  of 
executing  it,  of  his  principal.  The  form  of  words  is  immaterial, 
if  in  substance  this  is  done.  In  this  instrument,  not  only  is  the 
Company  not  named  as  a  party,  but  there  is  no  contract  whatever 
expressed  to  be  made  with  the  Company;  and  their  seal  is  not 
to  the  deed ;  and  the  three  directors,  in  executing  the  instrument, 
not  only  do  not  profess  to  do  so  in  the  name,  or  on  the  part  of 
the  Company,  but  show,  on  the  contrary,  that  they  execute  it  as 
being  themselves  parties  to  the  deed.  The  words  used  are-—''  In 
"witness  whereof  the  parties  aforesaid  have  hereunto  set  their 
^^ hands  and  seals,  the  day  and  year  first  in  these  presents  written;" 
and  thereupon  follow  the  separate  signatures  and  separate  seals 
of  M'Ardle  and  of  the  three  directors. 

We  are  all  of  opinion  that  the  nonsuit  directed  by  my  Brother 
Beast  was  right;  and  the  cause  shown  against  this  conditional 
order  must  be  allowed. 

Cause  shown  allowed. 

(a)  Lord  Bay.  Bep.  Uia  (6)  5  East,  748. 

(c)  5  Bam.  &  Cress.  355 ;  S.  C,  8  Dow.  &  ByL  102 ;  and  see  Combers  case 
(5  Coke,  part  ix,  p.  76  b,  77  a) ;  and  Barfard  y.  Stukely  (3  B.  &  B.  333 ;  8.  C, 
5  B.  Moore,  28) ;  WhUe  v.  Cuykr  (6  T.  B.  177). 
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M.  T.  1862. 

Queen't  Bench 


THE  QUEEN,  at  the  prosecution  of  CHARLES  LANYON, 

V. 

THE  MAYOR  for  the  time  being  of  the  Borough  of  BELFAST.* 


Nov.  20,  21,  rOw^'*  Beneh.J 

24. 

^^'"^*  A  *  Mawi>amu8. — The  material  facts  which  appeared  in  the  prosecutor's 

J^^P**^^)    affidavit  were  these : — For  several  years  preceding  the  1st  of  May 

disentitied  to  1862,  the  prosecutor  had  been  in  occupation  of  the  dwelling-house 
baye  hu  name 

retained  on  the  14  Wellington-place,  Belfast,  at  the  side  and  rere  of  which  were 

bnigeas-roll,  if 

the  rate-book,  offices,   entered  by  a  separate  door  in  Upper  Queen-street,  and 

for  the  time 

being  in  force,  occupied  and  used  by  him  and  his  two  partners  in  their  business 

does  not  evi-     -        , .  ,  . 

denoe  that  the  of  architects  and  engineers. 

in^rc«^t*of  0°  *^®  ^^'^  ^^  «^"'*®  1861,  the  Poor-law  Guardians  of  the 
daims  a  right  ^'^^o^  ^^  Belfast  struck  a  rate,  wherein  the  prosecutor  was  rated 
*?  aJ^JLn^'^"  as  occupier  of  the  entire  of  said  premises,  which  were  described  as 

were,    during  house  and  offices  No.  14  Wellington-placey  and  of  the  annual  value 

tne     tweiye 

months    prior  of  £114,     The  prosecutor  was  enrolled  a  burgess  in  respect  thereof 

to  the  last  day  -^                          ' 

of  August  pre-  for  the  year  1862. 

ceding  the  re« 

vision,  rated  On  the   1st  of  May   1862,  the  prosecutor,   having  sublet  the 

to  the  relief  of 

the  poor,at  the  dwelling-house  14  Wellington-place  to  Dr.  Stronge,  ceased  to  oc- 

valne  of  not  ^°P7  ^^  >  ^"^  icontinued  with  his  partners  to  occupy,  and  they  still 
less  than  ^10.  Q^^py^  ^jj^  offices  in  Upper   Queen-street,   which  now  are,  and 

from  the  Ist  day  of  May  1862,  have  been  separate  and  detached 
from  the  dwelling-house  14  Wellington-place. 

The  Commissioner  of  Valuations  for  Ireland,  in  pursuance  of 
the  provisions  of  the  15  &  16  Vic,  c.  63,  made  a  valuation  of  the 
union,  and  rated  the  entire  premises  at  the  annual  value  of  £120. 
That  valuation  having  been  completed  some  months  earlier,  and 


*  Before  Hates  and  Fitzgerald,  JJ. — [Lepbot,  C.  J.,  was  absent  from 
indisposition,  and  O'Bbibn,  J.,  was  sitting  as  one  of  the  Members  of  the  Court 
of  Appeal  in  Chancery]. 
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in  force  daring  the  interval^  was  duly  revised  on  the  25th  of  April  M.  T.  1862. 

1862,  and  signed  by  the  Assistant  Commissioner  of  Yaloations  on     \ ,.  -  ^    ,  / 

that  day.    At  that  revision,  the  valuation  of  the  premises  was 

altered  into  two  separate  valuations,  namely,  14  Wellington-place   matob  of 

at  the  .annual  value  of  £90,  and  the  offices  in  Upper  Queen-street 

at  the  annual  value  of  £30. 

On  the  24th  of  June  1862,  the  prosecutor  caused  a  notice  to  be 
served  on  the  Poor-law  Guardians  of  the  Union,  claiming  to  be 
rated  jointly  with  his  partners  in  respect  of  the  offices  which  were 
therein  described  as  a  counting-house,  No.  2  Upper  Queen-street; 
and  caused  a  tender  to  be  made  of  the  rates  then  payable  in  respect 
thereof.    The  guardians  did  not  comply  with  the  notice. 

On  the  25th  of  June  1862,  another  rate,  based  (m  the  revised 
valuation,  was  struck;  and  the  prosecutor  and  his  partners  were 
therein  rated  as  occupiers  of  No.  2  Upper  Queen-street,  at  the 
annual  value  of  £30.  The  Town-clerk  returned  the  prosecutor's 
name  on  the  list  of  persons  who  were  entitled  to  be  enrolled  as 
burgesses  for  the  ensuing  year;  but  that  an  objection  to  the 
retention  of  the  prosecutor's  name  on  the  burgess-roll  was  duly 
served  by  one  John  O'Hanlon.  The  prosecutor  duly  served  a 
notice  to  be  enrolled  a  burgess  in  respect  of  the  successive  occu- 
pation of  14  Wellington-place  and  2  Upper  Queen-street. 

At  the  revision  of  the  burgess-roll,  the  prosecutor,  being  Mayor 
of  the  Borough  for  the  year  1862,  declined  to  preside  at  the  hearing 
of  the  objection  and  claim ;  and  Alderman  Ewart,  who  was  elected 
his  keum  Un^ns  to  hear  this  particular  objection  and  claim,  with 
the  advice  of  the  two  Assessors  of  the  biH-ough,  disallowed  the 
prosecutor's  claim,  and,  on  the  3rd  of  November  1862,  struck  his 
name  off  the  burgess-roll. 

It  further  appeared  that  no  taxes  remained  unpaid  in  respect 
of  the  said  premises. 

The  notice  served  by  the  prosecutor  on  the  Guardians  was 
this : — ''  Claim  to  be  rated.  Union  of  Belfast.  Pursuant  to  the 
''Act  of  13  &  14  Ftc,  0.  69* — ^I,  Charles  Lanyon,  being 'occupier, 
"jointly  vrith  two  other  persons,  of  a  tenement  hereinafter  de- 
*' scribed,  which  tenement  is  rated  under  the  Act  for  the  more 
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M.  T.  1862.  **  effectual  Relief  of  the  Destitute  Poor  in  Ireland,  at  a  net  annual 
^nun 8  "value  of  £30  and  upwards,  and  is  situate  in  the  borough  of 

'*  Belfast,  electoral  division  of  Belfast,  in  which  there  was  a  rate 
MAYOR  OF  «  made  for  ike  relief  of  the  destitute  poor  on  the  25th  day  of  June 
"1861  last,  from  which  rate  my  name  has  been  omitted  as  such 
« occupier  of  such  premises,  do  hereby  give  notice  to  you,  the 
"  Guardians  of  Belfast  Union,  that  I  claim  to  be  rated  in  respect 
*'  of  such  premises,  that  is  to  say,  as  joint-occupier  of  a  counting- 
*' house  situate  at  No.  2  Upper  Queen-street,  in  the  said  borough 

('and  union." 

**  Daled  Srd  day  of  May  1862." 

"Chablbs  Lanyon." 

Upon  these  facts  the  Court  granted  a  conditional  order,  dated 
the  8th  of  November  1862,  for  a  writ  of  mandamuij  directed  to 
William  Ewart,  Alderman,  acting  as  Mayor  for  the  occasion,  and 
to  the  Mayor  for  the  time  being  of  the  borough  of  Belfast,  com- 
manding them,  or  one  of  them,  to  insert  the  name  of  him,  the 
said  Charles  Lanyon,  as  a  burgess  on  the  burgess-roll  of  and  for 
the  St.  George's  ward  of  the  borough  bf  Belfast;  on  the  grounds 
that  he,  the  said  Charles  Lanyon,  was  and  is  duly  qualified  to 
be  a  burgess  of  the  said  ward ;  and  that  possessing  the  qualifications 
and  having  complied  with  the  requirements  of  the  statutory  enact- 
ments in  that  behalf,  he  should  have  been  retained  and  enrolled 
on  the  said  burgess-roll,  at  the  revision  thereof  held  on  the  first 
and  third  instant. 

There  were  no  affidavits  filed  to  oppose  the  application,  except 
one,  which  merely  raised  the  point  of  law. 

Whiteside^  Maedonogh  and  Harrison^  moved  to  make  the  con- 
ditional order  absolute.  The  Assessors  disallowed  Mr.  Lanyon*s 
claim,  on  the  ground  "That,  there  being  no  separate  rating  of 
"the  counting-house  during  the  interval  between  the  1st  of  May 
"  1862  and  the  25th  of  June  following,  there  was  no  legal  mode 
"  of  ascertaining  its  value;  and  that  the  revised  list  of  the  tenement 
"valuation  made  under  the  15  &  16  Fic,  c  63,  could  not  be 
"looked  at  for  that  purpose."    Had  they  referred  to  that  list,  the 


BEIiFAST. 
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coontiog-bouse  would  have  appeared  to  be  of  the  value  required  M.  T.  1862. 

Qu€en*i  Settch 

by  the  3  &  4  Kic,  c.  108,    for  it  had  been  described  therein  as     ^.-^^^^ — > 

of  the  annual  value  of  £30.     That  list  was  sufficient  evidence  of 

the  value  of  the  counting-house ;  for  although,  under  the  15  &  16    bcator  or 

Vie,j  c.  63,  8.  27,  the  use  of  the  list  was  not,  for  the  purposes  of 

striking  a  new  rate,  obligatory  on  the  guardians  until  thirty-days 

after  its  signature,  it  was  binding  for  aU  other  purposes,  and  had 

been  in  force  in  Belfast  for  some  months  prior  to  the  25th  of 

April  1862.   The  whole  preamble  and  scope  of  the  Act  show  that 

the  revised  list  is  to  be  looked  at  for  purposes  other  than  the 

striking  o( future  rates.     It  was  the  duty  of  the  guardians  to  have 

made  out  from  the  revised  list,  which  had  been  completed  under 

a  Public  General  Act,  the  value  of  the  counting-house ;  but  their 

omission  to  perform  that  duty  cannot  prejudice  the  right  of  the 

applicant,  who,  having  fulfilled  all  the  duties  necessary  to  be  per* 

formed  by  him,  is  secured  his  municipal  franchise  by  the  3  & 

Fife.,  c.  108,  s.  33,  notwithstanding  the  neglect  of  the  guardians. 

That  view  b  borne  out  by  the  6  &  7   Ftc,  c.  93,  s.  27,  which 

does  not  make  the  "  value "  of  the  premises  the  test  of  a  party's 

right. 

The  cases  of  Wauchoh  v.  Reynolds  {a\  and  In  re  Quinn(Ji)^ 
cannot  rule  the  present  case ;  because  they  were  decided  before 
the  passing  of  the  15  &  16  Ftc,  c.  63,  which  must  be  read  along 
^rith  the  3  &  4  Vie.^  c.  108,  ss.  30  and  33. 

The  tender  of  the  rates  was  sufficient:  In  re  Delaney{e).  It 
18  not  necessary  that  the  premises  should  continue  to  be  of  the 
foil  value  during  the  whole  period  for  which  they  are  rated:  In 
re  WDonneU{d).  The  Acts  upon  which  the  question  arises  must 
be  construed  so  as  to  extend  the  remedy :  Murphy  v.  Leader  (e) ; 
T%e  King  v.  HM(f)\  The  King  v.  The  InhabiianU  ofEverton  {g). 
An  equitable  construction  must  prevail  over  the  letter  of  the  Act : 
Egiton  V.  Studd  (A). 

(a)  1  Jr.  Com.  Law  Bep.  142.  (&)  3  Cr.  &  Diz,  285. 

(c)  2  Cr.  &  Dix,  53a  (d)  1  Ir.  Cir.  Caa.  1. 

(t)  1  Jebb  &  Bourke,  74.  09  1  B.  &  Cr.  123. 

(r)  9  East,  101.  (A)  2  Flow.  465. 
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M.  T.  1862.       Seijeant  StUUvaH,  E.  R.  Barry  and  C.  M.  Riekardt,  contra. 
^    ,>         A  daimant  of  the  franchise  under  the  3  &4t  Ftc,  c.  108,  a.  30, 
^  must  be  in  fact  rated  in  respect  of  the  premises  out  of  which  he 

MATos  or    chiims.    Those  very  premises  must  appear  on  the  rate^book  as  rated 
BELFAST.     1^^  themselves,  separately  and  apart  from  all  other  premises ;  for  that 
section  requires  them  to  be  of  a  certain  yearly  value,  which  is  to  be 
ascertained  in  the  mode  therein  prescribed,  *'  and  not  oiherwiseJ* 
This  prescription  has  not  been  repealed  by  the  15  &  16  Fife,  c,  63; 
and  those  words,  *'  and  noi  otherwiie^*  cannot  be  struck  out  of  the 
section*-* Jft7/er  v.  Salomons  (a)  (per  Pollock,  G.  6.)  and  GUman  v. 
Crawly  {b) — which  must  be  construed  strictly :  Phibbe  Y.Kerana  («). 
Now,  the  counting-house,  No.  2  Upper  Queen-street,  did  not  appear 
on  the  rate-book,  so  as  to  enable  the  guardians  to  ascertain  its 
yearly  value;  and  no  person  can  be  rated  except  in  respect  of 
premises  which  have  been  separately  rated  already:   Wauckob  v. 
Reynolds  (</).    The  notice  of  claim  indeed  stated  that  the  counting- 
house  was  then  rated  under  the  Act ;  but  it  was  only  rated  as  part 
of  a  block  of  premises,  from  the  remainder  of  which  it  was  not 
in  any  way  distinguishable,  so  as  to  admit  of  its  separate  value 
being  ascertained.    The  notice  of  claim  was  also  defective  in  this 
particular,  that  it  did  not  call  on  the  guardians  to  rate  the  claimant 
separately  in  respect  to  the  counting-house.    If  a  burgess,  during 
the  year  for  which  he  is  rated,  parts  with  any  portion   of  the 
premises  in  respect  of  which  he  is  rated  tit  globo^  he  ipso  faeio 
loses  his  qualification.    No  doubt  he  may,  on  going  to  new  premises, 
or  on  parting  with  a  portion  of  his  premises,  claim  the  franchise,  by 
way  of  successive  occupation,  under  section  30.    But  then  the  new 
premises,  or  the  retained  portion  of  the  old  premises,  must  each 
have  been  separately  rated,  so  that  their  yearly  value  may  be 
capable  of  ascertainment  in  the  manner  pointed  out  by  the  statute. 
If  not,  guardians  may,  at  any  moment,  be  required  to  rate  premises 
separately,  and  so  disturb  the  rating  of  the  whole  union.      The  rate 
too  would  become  variable  during  the  year,  according  as  the  pre- 
mises had  increased  or  diminished  in  value.    In  the  present  case,  if 

(fl)  7  Exch.  R«p.  559,  560.  (6)  7  Ir.  Com.  Law  Rq).  557. 

(c)  11  Ir.  Com.  Law  Bep.  294.        (d)  1  Lr.  Com.  Law  Bep.  142,  15S. 
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given  hj  the  iciuud  Sst,  tibe  Ttlae  MSt  Uve  ben  rami  £rai 


£114  to  £120  M  tke  Uock  of  t«3dz^     Hov  c»c^  t&e  GwniaK 

•fpOftioB  tkat  iBovHe?  vatok  oir 

Tlie  33id  «etim  does  aot  kelp  tke  MffStamt,  or  ^ve  aaj  p«rtj  m 

xigkt  to  dll  OB  tke  GvndisBS  to  rmtc  kiB  m  icapeci  of  eertani  pre- 

■i»  ml  jH  «epnmteij  rated.    It  aasoBes  tbat  m  mislmkft  kfts 

Bade,  in  oaiitiiis  to  rale  tke  rliinwt  penoBallr  m  respect  of 

tain  pceauKS,  vkidi  koweier  bsTe  been  aheidj  rated  m  sack  aa 

Bokted  BtiiDcr  tkai  ikeir  jraxij  raloe  can,  bj  a  relcrenee  to  Ike 

nt^book,  be  aeperalelf  nseertained.    Bat  tke  GnanJMins  tkensdves 

IttTe  not  anj  povcr  to  rate  tke  prewses.     Tke j  can  do  no  mora  for 

•  ekioant  than  insert  kb  naflne,  if  it  kas  been  omitted ;  and  can  do 

eren  that  onlj  when  all  tke  oiker  eonditions  of  tke  statate  kave 

been  falfiDed.    Section  33  makes  ^il  lawfnl  for  anj  person  ooco* 

"pjing  anj  ....  eoonting-koode to  d^m  to  be  rated  to  Ike 

''relief  of  the  poor  in  re^Mci  ofsmdk  premises  respediTelj*  Those 
words  assome  that  Ike  premises  kave  been  already  rated.  Again, 
the  same  section  requires  tke  daimant  to  pay  np  **  tke  full  amoonl 
"  of  the  last-made  rale  then  payable  in  respecl  of  tmek  premises."  If 
the  premises  have  not  been  therefore  separately  rated,  how  can  the 
Guardians  ascertain  the  amoonl  payable  in  respecl  of  them?  and 
how  can  the  claimant  pay  an  nnasoertained  sum?  The  3^4 
Vie^  c.  108,  cannot  receive  the  equitable  construction  for  which 
the  defendant  contended :  Gray  v.  Pearson  (a) ;  Brandling  t.  JBSor^ 
ringUm{h). 

Counsel  also  cited  Nightingale  ▼.  Marskaii{e)i  Tke  Queen  ▼• 
Savage  (d) ;  7%«  Qu^eii  ▼.  RuxUm  (e). 
li  was  not  compulsory  on  the  Guardians  to  adopt  the  revised 
valuation  list  as  the  basis  of  a  rate  until  thirty  days  had  elapsed 
from  the  date  of  the  signature  of  the  list:  15  &  16  Vie^  c  63, 
8.  32.  That  period  had  not  expired  when  Mr.  Lanyon  ceased  to 
occupy  No.  14  Wellington-place  on  the  1st  of  May  1862. 

(o)  6  H.'of  L.  Cas.  106.  (6)  6  B.  &  Cr.  475. 

(c)  2  B.  &  Cr.  313.  (<0  3  Ir.  Law  Bep.  48a 

(e)  Ihid,  478,  note. 
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M.  T.  1862.       Macdonogh,  in  replj. 

Queen's  Sench 
* ^ — ^  The  case  of  Miller  v.  Salomons  (a)  decided  that  the  intention  of 

THE    QUEEN 

^^  the  statute  was  to  be  followed ;  for  the  words  "  on  the  true  faith 

MAYOR  OP    of  a  Christian  "  were  of  the  substance.      The  Queen  v.  Savage  (6) 

BELFAST. 

is  to  the  same  effect,  because  no  rate  had  there  been  struck ;  and 
the  language  of  the  statute,  that  a  rate  should  exist,  was  positive. 
The  decision  in  Nightingale  v.  Marshall  (c)  was  based  on  the 
impossibility  of  carrying  out  the  intention  of  the  Act;  while  in 
Oilman  v.  Crowley  (d)  the  Court  thought  that  the  mere  similarity 
of  the  words  would  not  warrant  them  in  substituting  "  release  ** 
for  "  lease." 

Beneficial  occupation  is   the  test  by   which   to  determine   the 
question,  whether  an   occupier  is  liable   to   pay   rates.      A  man 
who  derives  benefit  from  the  occupation  of  premises  is  liable  to 
pay  rates,  even  though  the  premises  themselves  are  exempt  from 
such  liability :  The  Queen  v.  Ponsonby  (e).     It  is  argued  that  the 
applicant's  occupation  was  not  *'  successive,"  because  the  counting- 
bouse  was  not  separately  rated  as  such  antecedently  to  the  date 
of  the  notice  of  claim.     But  the  rating  and  occupation  need  not 
be   co-extensive   in   point   of  time,  nor  continue   throughout   the 
whole  year.      Section  30  does  not  require  the  premises  to  have 
been  of  the  specified  value  during  each  moment  of  the  year.     On 
the  31st  of  August  1662,  the  applicant  produced  the  rating  of  the 
26th  of  June  preceding,  at  both  of  which  times  the  counting-house 
was  rated  as  such,  separately  from  every  other  building,  to  the 
requisite  value  which  had  been  put  on  it  prior  to  the  1st  of  May 
1862;  so   that  he  then   possessed   all   the  qualifications   required 
by  section  30.    Residence  or  occupation  for  a  year,  and  adequate 
value,  are  the  essential  requisites ;  but  to  refuse  this  motion  would 
be  to  interpolate  into  the  section  the  words,  *'  and  rated  during 
twelve  months."     The  mode  of  proving  that  the  premises  are  of 
adequate  value  is  quite  distinct.      If  the  rate  of  1861  and  that 
of  1862  show   the  counting-house  to  be  of  adequate   value,  the 

(a)  7  Exch.  Rep.  549,  551.  (6)  3  Ir.  Law  Bep.  480. 

(c)  2  B.  &  Cr.  313.  (</)  7  Ir.  Com.  Law  Rep.  557. 

(c)  3  Q.  B.  14. 
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appUc&nt's  right  is  established. — [Fitzgerald,  J.     How  can  we  M.  T.  1862. 

see,  from  the  rate  of  1861,  that  the  value  was  adequate?] — Both      L— y ' 

rates  show  that  the  applicant  occupied  premises  of  adequate  value,       ^  ^ 
at  the  time  when  each  rate  was   made;  and  that,  during  every    mayor  of 

HV  lap  A  Bl? 

moment  of  the  intervening  year,   the  rate  covered   the  premises 
in  respect  of  which  the  claim  is  made. 

It  is  said  that,  under  section  33,  the  rating  must  be  shown  to 
baye  existed  before  the  commencement  of  the  occupation.  But 
that  section  does  not  contemplate  such  a  thing  as  rating  apart 
from  occupation.  The  premises  need  not  be  rated  its  nominibus. 
Section  33  contemplates  a  case  in  which  the  house  does  not  appear 
in  any  rate  at  all ;  and  the  words,  "  shall  or  ought  to  include  such 
premises,"  show  that  a  man,  who  comes  into  possession  of  premises 
of  adequate  value,  may,  after  the  lapse  of  twelve  months,  entitle 
himself  to  the  franchise,   not  in  respect  of  a  future  rate,  but  of 

the  rate  for  the  time  being.    The  words,  "  shall be  deemed 

to  have  been  rated,*'  are  clearly  retrospective. 

The  revised  valuation  was  in  operation  at  the  time  when  the 
notice  of  claim  was  served :  and  its  new  rating  on  this  particular 
isolated  tenement  was  as  complete  as  the  new  rating  of  the  entire 
tinioD  was  af^er  the  25th  of  June. 

(Counsel  cited  Alexander's  case  (a). 

Cur,  ad.  tnUt. 


Hates,  J. 

After  the  best  consideration  that  we  have  been  able  to  give  to      Nov.  24. 
this  case,  dictated  by  a  full  sense  of  its  importance,  we  have  come 
to  the  conclusion  that  the  conditional  order  for  a  mandamus  ought  to 
be  discharged. 

The  question  is  one  of  pure  law  ;  resting  upon  a  few  simple, 
well-ascertained,  and  undisputed  facts. 

At  the  time  of  striking  the  rate  of  the  25th  June  1861,  in  the 
borough  of  Belfast,  Mr.  Lanyon  was  the  occupier  of  a  dwelling- 
house  in  Wellington-place  in  that  town,  with  outbuildings  extending 
to  Upper  Queen-street.     In  that  rate,  he  was  rated  for  those  pre- 

(a)  5  Ix.  Com.  Law  Bep.  43. 
VOL.  15.  21  L 
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M.  T.  1862.  mises  in  Wellington-place  and  Upper  Queen-street,  at  £114  per 
<i.-^  — >  annum.  He  continued  to  occupy  all  until  the  1st  of  May  1862. 
He  then  retired  from  the  occupation  of  the  dwelling-house,  having 
MA'S  OR  OF  demised  it  to  a  Dr.  Strong ;  and  from  thenceforward  he  lived  at  a 
place  called  *'  The  Abbey,"  some  three  or  four  miles  from  Belfast. 
The  buildings,  which  fronted  to  Upper  Queen-street,  were  then 
separated  from  the  Wellington-place  premises ;  and  were  thereafter 
occupied  as  a  counting-house  by  Mr.  Lanyon  and  his  two  copartners 
in  business. 

On  the  25th  of  April  1862,  and  before  the  setting  to  Dr.  Strong, 
the  final  lists  of  the  tenement  valuation,  under  the  15  &  16  Vic^ 
c.  63,  were  received  by  the  Belfast  Guardians ;  in  which  the  pre- 
mises in  Wellington-place  were  disunited  in  valuation  from  those  in 
Upper  Queen-street ;  the  former  being  put  down  as  of  £90  per 
annum  value,  and  the  latter  of  £30  per  annum.  On  the  24tli  of 
June,  after  the  changes  in  occupation  which  I  have  mentioned  had 
taken  place,  Mr.  Lanyon  served  the  Guardians  with  *a  claim  to  be 
rated ;  which,  though  very  inaccurately  framed,  I  am  willing  to 
take,  for  present  purposes,  to  have  been  a  claim  to  have  his  name 
put  on  the  current  rate,  as  one  of  the  joint-occupiers  of  Qaeen- 
street  premises  alone,  and  to  the  amount  of  £10  per  annum  for  his 
share ;  it  being  ascertained  that  no  rate  was  then  due  in  respect  of 
those  premises.  This  claim  was  not  complied  with ;  and,  on  the 
25th  of  June,  a  new  rate  was  struck,  in  which  Mr.  Lanyon's  name 
appears  as  one  of  three  joint-occupiers  of  the  Queen-street  premises, 
rated  at  £30,  pursuant  to  the  new  tenement  valuation,  and  according 
to  which  the  Guardians  were  bound  to  act  in  making  the  rate* 

At  the  last  revision  of  the  burgess-roll,  the  naihe  of  Mr.  Lanyon 
having  been  objected  to,  was,  after  full  consideration  of  his  case  by 
the  Court  below,  struck  off  the  burgess-lists ;  and  from  that  decision 
he  appeals. 

Upon  this  state  of  facts,  it  has  been  argued,  by  Mr.  Lanyon's 
Counsels-first,  that,  upon  the  true  construction  of  the  3  &  4  Vie^ 
c.  108,  &  30,  and  without  at  all  resorting  to  section  33,  Mr.  Lanyon*s 
name  ought  to  have  been  retained.  We  are  clearly  of  opinion  that 
no  such  right  can  be  maintained.     Under  the  30th  section,  the 


\ 
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party  must  show,  not  merely  that  he  was  in  occupation  of  premises  M.  T.  186d. 
within  the  borough,  for  a  period  of  twelve  months  prior  to  the  last     -_   f 

THE     OUEBlV 

day  of  August,  but  also  that  the  premises  (whether  the  same  pre-  ^ 

mises  throughout,  or  different  premises  occupied  in  succession)  were,    m ator  of 

during  the  whole  period  of  his  respective  occupation,  rated  to  the 

relief  of  the  poor;  and  that  to  an  amount  not  less  than  £10,  as 

evidenced  by  the  rate-book  for  the  time  being  in  force.      Now, 

passing  over  the  period  during  which  Mr.  Lanyon  was  in  occupation 

of  the  two  sets  of  premises,  there  is  no  legal  evidence  whatever 

that  from  the  Ist  of  May  to  the  striking  of  the  rate  of  25th  June 

1862,  Mr.  Lanyon  occupied,  within  the  borough,  premises  rated  at 

£10  per  annum :  and  we  hold  that  to  be  a  fatal  defect.     The  rate  of 

25th  June  1862  was  good  evidence  of  the  value  at  that  day,  and  so 

long  after  as  it  continued  in  operation ;  but  was  no  evidence  of  the 

Talae  at  any  antecedent  period.     It  appears  to  us  therefore  that  the 

right  of  Mr.  Lanyon  cannot  be  sustained,  merely  on  the  30th 

section. 

Bot  then  it  is  argued,  teeondUtf^  by  his  Counsel,  that  any  doubt 
which  might  thus  exist  is  completely  removed  when  the  33rd  section 
and  the  Tenement  Valuation  Acts  are  called  in  aid.  That  33rd 
section  enacts  that  it  shall  be  lawful  for  any  person  occupying  any 
house,  &c.,  in  a  borough,  to  claim  to  be  rated  to  the  relief  of  the 
poor  in  respect  thereof;  and  upon  his  so  claiming,  and  actually 
paying  or  tendering  to  the  proper  officer  the  full  amount  of  the  last- 
made  rate  in  respect  of  such  premises,  "  the  Guardians,  or  other 
'*  persons  charged  with  making  any  rate  for  the  relief  of  the  poor, 
**  which  shall  or  ought  to  include  such  premises,  are  hereby  re- 
Squired  to  put  the  name  of  such  occupier  upon  the  rate  for  the 
^  time  being ;"  and  in  case  of  neglect  or  refusal  so  to  do,  ''  such 
**  occupier  shall  nevertheless,  for  the  purposes  of  this  Act,  be  deemed 
**  to  have  been  rated  to  the  relief  of  the  poor  in  respect  of  such 
'*  premises,  from  the  period  at  which  the  rate  shall  have  been  made 
^  in  respect  of  which  he  shall  have  so  claimed  to  be  rated,  as  afore- 
"  said." 

The  section,  so  far  as  I  have  read,  presovibes  a  duty  to  the 
Guardians,  and  enacts  that  a  certain  consequence  shall  follow  if 
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M.  T.  1862.  that  duty  be  neglected;  and  all  this  with  a  view  to  secnre  to  the 

s—- V — ^      party  a  remedy  for  the  omission  of  his  name  from  the  current  rate. 

The  question  then  arises,  was  it  the  duty  of  the  Guardians,  on  being 

MATOB  OF  served  with  the  claim,  to  have  complied  with  its  requisition  ?  for 
if  not,  it  can  hardly  be  contended  that  the  service  of  this  claim 
ought  to  have  the  effect  mentioned  in  the  Act.  On  the  one  hand, 
it  is  insisted  that  it  was  the  duty  of  the  Guardians,  on  the  24th  of 
June,  when  served  with  the  claim,  at  once  to  have  availed  them- 
selves of  the  tenement  valuation,  which  was  then  in  full  force  within 
the  borough,  and  to  have  put  the  name  of  Mr.  Lanyon  on  the  rate, 
as  a  co-occupant  of  the  Queen-street  premises,  with  a  value  annexed 
to  them  of  £30 ;  while,  on  the  other  side,  this  is  denied.  We  are  of 
opinion  that  no  such  duty  arose. 

When  the  statute  speaks  of  tendering  *'  the  last  made  rate  then 
payable  in  respect  of  such  premises,"  it  plainly  assumes  that  those 
very  premises  (and  not  those  combined  with  others)  had  been  rated 
at  a  certain  sum  in  that  rate ;  and  that  thus  the.  statutory  evidence 
of  value  was  supplied.  But  no  such  thing  was  done  here.  It  was 
wholly  impossible  to  ascertain,  from  the  rate  of  1861,  the  value  of 
the  Queen-street  premises.  It  is  then  said  that  that  value,  if  not  to 
be  ascertained  from  the  rate-book  in  its  then  condition,  might  and 
ought  to  have  been  ascertained  by  a  reference  to  the  tenement 
valuation  which  was  in  force  at  the  time  the  claim  was  served,  and 
that  the  rate-book  ought  to  have  been  made  conformable.  But  the 
answer  to  that  is  twofold — first,  no  authority  was  given  to  the 
Guardians,  by  the  Tenement  Valuation  Act,  to  refer  to  that  va- 
I  luation  for  any  such  purpose.     It  was  to  be  in  force  for  the  making 

of  future  rates,  and  thus  imposing  a  tax  upon  the  subject ;  but 
nothing  of  that  kind  was  to  be  done  here.  It  was  not  intended,  by 
Mr.  Lanyon's  claim,  that  a  tax  should  be  imposed  upon  him ;  but 
merely  that  evidence  should  be  supplied,  by  the  rate-book,  that  he 
was  the  party  who  had  been  liable  to  pay  a  certain  tax  already 
charged,  and  which  had  been  discharged  by  him.  Secondly,  the 
statute  only  directs  the  Guardians  *'  to  put  the  name  of  the  occupier 
upon  the  rate  for  the  time  being,"  while  the  notice  of  claim  desires 
them  to  do  a  great  deal  more — viz.,  to  segregate  the  Queen-street 
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premiseB  from  the  Wellington-place  premises,  and  to  affix  a  value  to  M.  T.  1 862. 

,     i.                «  .  1     1                                1      .          1                -           .      ,              Qu€en*B  Bench 
the  former,  which  there  was  no  authority  whatever  for  assigning  to     ^r— ^ 

THE     OOEEK 

them  at  the  time  that  rate  was  originally  struck  ;  so  that,  if  com-  ^ 

plied  with,  there  would  have  heen  an  unauthorised  falsification  of    mat  or  of 
the  document  in  those  several  particulars. 

In  conformity  therefore  with  the  opinions  of  two  Members  of  this 
Court,  who  decided  the  case  of  Wauehob  v.  Reynolds  (a)^  and 
whose  names  will  always  command  the  respect  both  of  Bench  and 
Bar,  we  hold  that  no  authority  has  been  given  to  the  Guardians, 
by  either  or  both  of  the  statutes  referred  to,  to  make  any  alteration 
in  the  rate-book,  saving  the  putting  on  the  name  of  the  party 
occupant,  when  that  name  has  been  omitted  from  the  rate. 

For  these  reasons,  I  am  of  opinion  ^  that  the  mandamus  now 
sought  for  ought  not  to  issue. 

Fitzgerald,  J. 

I  have  arrived  at  the  same  conclusion  as  my  Brother  Haybs,  and 
for  very  much  the  same  reasons.  It  would  have  gratified  me  if  I 
could  have  adopted  that  construction  of  the  30th  section  for  which 
the  applicant  contended ;  as  the  effect  would  have  been  to  enlarge 
the  basis  of  the  municipal  franchise.  However,  I  have  found  it 
impossible,  without  doing  violence  to  the  words  of  the  statute,  to 
arrive  at  any  decision  other  than  that  which  my  Brother  Hates 
has  prooouticed.  From  the  moment  when  I  heard  the  case  fully 
opened  by  Mr.  Whiteside,  and  the  facts  brought  before  us,  I  did  not 
entertain  any  doubt  as  to  the  conclusion  at  which  I  ought  to  arrive ; 
and,  as  the  decision  of  the  Revising  Officer  below  was,  during  the 
argument,  treated  with  some  derision,  I  think  it  right  to  say  that, 
in  my  opinion,  that  decision  was  founded  upon  the  true  principles 
of  construction,  and  is  in  accordance  with,  and  fortified  by,  principle 
and  precedent. 

My  learned  Brother  has  put  the  case  so  clearly  on  its  true  foun- 
dation, that  I  do  not  find  it  necessary  to  go  so  much  at  large  into  the 
reasons  for  my  judgment  as  I  had  intended. 

It  has  never  been  doubted,  since  the  3  &  4  Ftc,  c.  108,  became 

(a)  1  Jr.  Ck>m.  Law  Bep.  142. 
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M.  T.  1862.  law,  that,  on  the  true  construction  of  its  30th  section,  certain  re* 

%■  —v  -»      quirements  must  be  fulfilled  in  order  to  (qualify  a  man  to  be  enrolled 

as  a  burgess — that  is  to  say,  occupation  for  the  twelve  calendar 

MATOB  OF    months  next  preceding  the  last  day  of  August,  of  premises  actuaUj 

SB  LF A  8T 

rated  to  the  relief  of  the  poor  at  the  annual  rated  value  of  £10; 
and  the  section  requires,  in  addition,  rating  by  name.  The  rating, 
and  rated  value  are  to  be  ascertained  from  the  rate-book,  from 
which  it  must  appear  that  the  premises  in  respect  of  which  the 
qualification  arises  were,  during  the  whole  period  of  twelve  months, 
of  the  rated  value  of  £10. 

The  claim  which  the  appellant  makes  is  founded  on  successive 
occupation.  He  was  the  sole  occupier  of  premises  of  the  required 
rated  value,  from  the  31st  of  August  1861  to  the  1st  of  May  1862, 
when  he  parted  with  his  occupation ;  and  the  simple  question  is, 
whether  he  then  acquired,  by  immediate  succession,  such  an  occu- 
pation of  another  tenement  as  entitled  him  to  the  municipal  fran- 
chise? 

On  the  I  St  of  May  1862,  Mr.  Lanyon  became,  jointly  with  two 
others,  occupier  of  premises  which  never,  up  to  that  time,  had  .been 
rated  as  a  separate  tenement  to  the  relief  of  the  poor,  and  which 
were  not  on  any  rate-book.  If  the  premises  had  been  at  that  time 
on  the  rate-book  as  a  separate  tenement,  and  appeared  there  to  be  of 
sufficient  rated  value,  the  applicant  would  have  made  out  his  title  to 
be  enrolled  as  a  burgess,  by  successive  occupation ;  but  he  fails  to 
make  out  his  title,  because  the  subject  of  his  new  occupation  had 
not  been,  as  suehf  on  the  rate-book  prior  to,  or  on,  the  1st  of  May 
1862,  and  there  were  no  means  of  ascertaining  from  the  rate-book 
its  value.  The. Tenement  Valuation  Act  (15  &  16  Ktc,  c.  63)  has 
not  any  real  application.  It  is  merely  to  be  looked  to  as  the  foun- 
dation of  any  new  rate  to  be  made ;  and  it  is  only  as  the  foundation 
of  any  new  rate  that  the  Poor-law  Guardians  were  bound  to  adopt 
it :  it  has  no  retro-active  operation. 

But,  the  premises  in  Queen-street  having  been  rated  jointly  with 
those  in  Wellington-place,  and  having  been  in  thatr  way  on  the  rate- 
book rated  for  the  space  of  twelve  calender  months  next  preceding 
the  31st  of  August  1862,  the  applicant's  Counsel  argued  that  the 
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true  coDBtrnction  of  the  30th  section  of  the  3  &  4   Vie.,  c.  108,  M.  T.  1862. 
^  _  ,  _  .  Qfteen's  Bench 

was,  that  if  the  party  appeared  by  name  as  a  rated  occupier  upon     ^—   y     .  ^ 

the  last  rate  which  had  been  made  anterior  to  the  period  of  revision,  ^^ 

the  31st  of  August  in  any  year,  and  the  tenement  then  appeared  on    mayor  of 
that  rate  to  be  of  the  full  rated  value,  these  qualifications  gave  a 
title  to  the  franchise,  if  there  had  also  been  occupation  for  twelve 
calendar  months  immediately  preceding  the  3l8t  of  August.    In 
reference  to  that  argument,  I  stated  originally  that  I  would  have 
been  glad  to  i^lopt  the  construction  contended  for,  if  I  could  have 
done  so  possibly,  consistently  with  the  language  of  the  30th  sec- 
tion ;  because  it  would  enlarge  the  municipal  franchise,  and  place  it 
on  the  same  basis  as  the  Parliamentary  franchise.     But  it  appears 
to  me  that  the  Legislature  has  not  said  so,  but  has  said  the  contrary. 
Such  a  construction  never  has  been  put  on  section  30  of  the  Mu- 
nicipal Act;   on  the  contrary,  the  uniform  construction  has  been 
that,  for  the  purposes  of  the  municipal  franchise,  a  rating  of  the 
tenement  itself  out  of  or  in  respect  of  whi^h  the  franchise  is  claimed, 
must  have  existed  to  the  extent  of  £10  per  annum  during  the  whole 
period  of  the  required  occupation — namely,  twelve  calendar  months 
immediately  preceding  the  31st  of  August  1862.     When  the  Legis- 
lature intended  something  different,  it  expressed  the  difference ;  and 
accordingly  I  find  that,  in   the  13  &  14   Fife,  c.  69,  when  the 
Legislature  intended  that  such  should  be  the  basis  of  the  electoral 
franchise,  it  said  so  in  express  terms ;  and  our  Parliamentary  Re- 
gistration Act,  in  its  first  section,  enacts  that  the  claimant  of  the 
franchise  must  have  been  the  occupant,  as  tenant  or  owner,  for 
twelve  calendar  months  next  before  the  9th  of  November,  of  lands 
or  tenements  rated  to  the  relief  of  the  poor  to  the  annual  value  of 
at  least  £12  ;  and  that  the  rated  value  shall  be  ascertained  *'  under 
the  LAST  rcUe  for  the  time  being," 

The  language  of  the  13  &  14  Vic.,  c.  69»  is  so  express,  that  one 
wonders  how  the  question  could  have  arisen  in  Alexander's  ease  (a). 
Again,  when  we  refer  to  the  code  of  Municipal  Corporation  Acts, 
beginning  with  the  6  &  6  W.  4,  c.  76,  down  to  the  6  &  7  Ktc,  c.  93, 
we  find  different  franchises  provided  for  in  different  terms;  the 

(a)  5  Ir.  Com.  Law  Bep.  43. 
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M.  T.  1862.  6  &  7  Vie.  is  an  Act  amending  the  3  &  4  Fife.,  c.  108;    and  in 

v^.i-v '     Its  12th  and    13th  sections,  when  providing  for  a  more   limited 

^  franchise  in  reference  to  towns  coming  under  the  9  G,  4,  c.  82, 

MATCH  OF  requires  only  occupation  of  tenements  which  (under  the  lasi  rate) 
shall  be  valued  at  £5  a-year.  But  in  the  same  code  it  requires 
rating  by  name  and  for  twelve  calendar  months  at  the  rated  value 
of  £10  per  annum :  when  dealing  with  elections  for  corporations 
generally,  and  for  town  commissioners,  it  requires  the  voter  to  be 
rated  under  the  last  rate,  to  the  value  of  £10  per  annum.  In  fact 
the  30th  section  of  the  3  &  4  Ftc,  c.  108,  is  in  exact  accordance 
with  the  pre-existing  Municipal  Corporation  Act  in  England  (5  &  6 
W.  4,  c.  76,  8.  9)9  in  which  it  will  be  found  that,  though  rating  and 
occupation  for  a  period  of  three  years  are  there  required,  it  also 
provides  that  during  the  whole  time  of  occupation  he  shall  have 
been  rated  to  all  rates  made  during  that  period  for  the  relief  of 
the  poor ;  and  our  Municipal  Act  follows  that  in  terms,  except 
that  the  period  of  rating  and  occupation  is  altered.  In  all  other 
respects  the  enactments  are  the  same.  It  appears  to  us  therefore 
that  the  applicant's  case  has  so  far  failed. 

But  then  a  claim  is  rested  on  the  33rd  section  of  the  3  &  4  Vie^ 
c.  108,  which  it  is  said  has  supplied  the  defect,  if  any,  which  existed 
in  the  applicant's  title  under  section  30 ;  and  that,  although  it  is  proved 
that  the  tenement  in  Queen-street  had  not  been  rated  as  a  separate 
tenement,  and  that  Mr.  Lanyon  was  not  named  in  the  rate-book 
in  respect  of  it,  yet  that,  his  claim  being  made  under  the  33rd 
section,  the  defect  was  supplied.  The  notice  of  claim  to  be  rated 
was  brought  before  us ;  and,  even  if  the  33rd  section  applied  to 
this  case,  I  would  have  entertained  considerable  doubt  whether 
this  would  have  been  a  sufficient  claim  to  be  rated  within  the 
meaning  the  33rd  section,  although  I  am  not  willing  to  give  force 
to  any  technicality.  The  error  fallen  into  on  the  part  of  Mr. 
Lanyon  or  his  advisers  was,  that  they  took  up  a  section  (110)  of 
the  Parliamentary  Registration  Act  (13  &  14  Ftc,  c.  69),  which 
provides  in  express  terms  for  the  case  where  the  name  has  been 
omitted  from  the  rate-book,  although  the  tenement  has  been  rated 
to  the  proper  value.     That  section  enables  the  party  whose  name 
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has  been  omitted  to  point  out,  by  notice,  the  omission  of  his  name;  M.  T.  1862. 

,     ,  «      ^        ,.  ,       «  ^  .        .<  t       Queen's  Bench 

and  places  on  the  Guardians  the  duty  of  correctmg  the  error,  by     ■-    ^  ■     / 

pottiDg  the  name  which  has  been  omitted  on  the  rate  with  respect  ^^ 

only  to  the  proper  tenement ;  and  accordingly  Mr.  Lanyon's  notice    mayor  of 

BEUPAST. 

States  that  the  rate  had  been  made,  and  the  tenement  rated  at  £30 
per  annum ;  that  his  name  had  been  omitted  from  the  rate,  and 
requires  the  Guardians   to  insert   his   name. 

I  have  arrived  at  the  same  conclusion  as  my  Brother  Hates,  that, 
without  resting  at  all  on  the  insufficiency,  if  any,  of  the  notice,  the 
33rd  section  does  not  apply  to  this  case.   That  section  has  already  re- 
ceived a  judicial  construction  in  the  case  of  Wauchob  v.  Reynolds  {a\ 
and  in  that  decision,  which  has  ever  since  been  acted  on,  I  concur. 
The  33rd  section  does  not  make  it  the  duty  of,  or  empower,  the 
Guardians  to  strike  a  new  rate,  or  a  supplemental  rate,  or  to  alter 
any  of  the  figures  on  the  rate,  for  that  would  be  disturbing  the 
whole  rate.    When  the  name  of  a  party  duly  rated  has  been  omitted, 
in  respect  of  a  rated  tenement,  or  an  untrue  name  has  been  inserted 
which  ought  to  be  expunged,  or  any  other  case  of  substitution  of 
names  properly  arises,  the  33rd  section  authorises  the  Guardians, 
and  imposes  on  them  a  duty,  when  a  claimant  establishes  a  bona 
fide  claim  to  be  put  on  the  rate,  and  pays  up  all  rates  due,  either 
to  insert  in  the  rate-book  the  name  of  any  such  applicant  whose 
name  bad  been  omitted,  or  to  substitute  the  true  name  for  that 
which   has  been  untruly   inserted ;   or  in   the  case  of  successive 
occupation,  to  substitute  the  name  of  the  real  occupant.      But 
all  the  authority  or  duty  which  the  Guardians  have  is  to  sub- 
stitnte  one  name  for  another,  or  to  insert  one  which  has  been 
omitted.     Now  that  would  not  have  served  Mr.  Lanyon's  pur- 
pose.   He  failed  here  because  the  tenement  in  respect  of  which  he 
claimed  never  had  been  separately  rated.     There  was  no  omission 
in  respect  to  his  name,  nor  any  error;  for  his  name  was  not 
upon  anything,    nor  was   there   any   name  for   which   his  could 
be  substituted.     Therefore  it   is  obvious  that  no  duty  devolved 
on  the   Guardians   under  the   33rd   section. 

The  6*&  7  Kic,  c.  93,  s.  27,  provides  for  cases  which  do  not 

(a)  1  Ir.  Com.  Law  Bq).  142. 
VOL.  15.  22  L 
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M.  T.  1862.  come  within  the  3  &  4  Vie.y  c  108,  8.  33;  and  provides  for  them 

Queen's  Bench 

V '     in  emphatic  language.    It  recites  (inter  alia): — ^'Whereas  doubts 

THE    QUEEN  _, 

^^  "  have  arisen  how  far  any  misnomer  or  inaccurate  or  insufficient 

MAYOB  OF    "description  in  a  rate  of  the  person  occupying  any  such  pre- 

BELFAST. 

"  mises  as  in  the  said  recited  Act  are  mentioned^  or  any  inaccurate 
^description  of  the  premises  so  occupied,  has  the  effect  of  pre- 
''venting  any  such  person  from  being  enrolled  as  a  burgees  and 
*'  entitled  to  vote  in  respect  of  such  premises  in  any  year ;"  and  ] 
then  authorises  a  proceeding  by  which  any  misnomer  or  insufficient 
description  may  be  cured. 

Again,  upon  referring  to  the  13  &  14  Ftc,  c.  69»  s.  110,  under 
which,  in  point  of  fact,  Mr.  Lanyon's  notice  seems  to  have  'been 
given,  I  find  that  it  authorises  any  person  who  is  the  occupier 
of  property,  which  would  give  him  the  franchise  and  which  has 
been  rated  to  the  relief  of  the  poor,  if  his  name  has  been  omiUed 
from  the  rate,  to  present  a  claim  to  the  Guardians  to  be  rated; 
and  it  then  becomes  their  duty  to  insert  the  name  of  the  party 
on  the  rate*  If  they  decline  to  do  so,  he  is  to  be  deemed  in  the 
same  position  as  if  the  Guardians  had  performed  the  du^  of 
inserting  his  name  on  the  rate.  But  they  have  no  further  or 
other  authority  than  to  insert  his  name  on  the  rate. 

Upon  these  grounds,  I  concur  in  the  judgment  of  the  Ck>urt 
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H.  T.  1864, 

Exchequer. 


COLTSMAN  V.  COLTSMAN.* 


(Exehequer.J  j^„.  25. 26. 

Dec.  5. 


This  was  an  action  of  ejectment  on  the  title,  brought  by  Catherine  ^,  ^{^^'^ 

Coltsman,  widow  of  John  Coltsman  the  younger,  against  Daniel  ™    /*^     *?d 

"        o    '     o  quasi  fee,    by 

Cronin  Coltsman.     The  action  was  tried  before  Monahan,  C.  J.,  his  will  devised 

**  all  hie  pro- 

at  the  Summer  Assizes  for  the  county  of  Kerry,  1863.    It  appeared  perty,  lands, 

,  tenements  and 

that  John  Coltsman  the  elder,  who  had  been  seised  of  Flesk  Castle  in  premises,"  at 

Ttasi  fee,  under  a  lease  for  lives  renewable  for  ever,  and  of  Dicks-  the  two  deno- 

g^ve  in  fee,  died  in  1835,  having  made  his  will  and  codicil  thereto,  j^ig  pi^te,'  li- 

«et  forth  below.     He  left  surviving  him  his  widow,  John  Coltsman  ijJS^fJj^^; 

the  younger  (his  only  son),  and  a  daughter  Mary,  married  to  Sir  ^  ^-    ^®  ^^" 

^ilham  D.  Godfrey ;  another  daughter,  Christina,  who  had  married  n™7  ^.  ^.. 
-^  ^  '  o        »  paid  to  his  wife 

^niel  Cronin  the  younger,  had  died  in  the  lifetime  of  the  testator,  "otu    of  the 

U^  .  renU,     iuues, 

^^'Og  issue,  of  whom  the  defendant,  Daniel  Cronin  the  younger,  dividends,  in- 

^K«\     r  T  terest  and  pro* 

^^^  afterwards  took  the  name  of  Coltsman,  was  the  eldest    John  fits  of  my  said 
CoXtsman  the  younger,  shortly  after  his  father's  death,  executed  dis-  codicil,  the  te«- 
entailing  deeds  of  both  the  above  denominations.     He  died  on  the  ^bat,  **ifit 
1 5th  of  January  1 849.   By  his  will,  after  giving  some  small  legacies,  Ja«?  wys^^ 
*e  devised  "  all  the  residue  of  his  real  and  personal  estate  "  to  his  ^«>,'^o/'' Ait 
^'fc  Catherine  Coltsman,  the  plaintiff  in  this  action.  ^   ILfuily 

'^  begotten,  or  to 

be  begotten,  in 
that  ease,  and  in  default  of  such  heirs,"  then  his  lands  of  both  denomina- 
tions, charged  with  thej  annnity  to  his  wife,  and  with  any  reasonable  provision 
A  should  make  for  his  wife,  should,  at  A*s  death,  descend  to  his  grandson  J>,  who 
was  to  take  the  testator's  name  in  addition  to  his  own.  The  codicil  also  declared 
that,  in  case  of  A*s  death  without  heirs  of  his  body  lawfully  begotten  or  to  be  begotten, 
in  that  case,  and  in  default  of  such  heirs,  the  testator  gare  the  sum  of  £GOUO  to  his 
daughter  M.  A  entered  into  possession  on  the  testator's  death,  executed  dis- 
tailing  deeds  of  both  denominations,  and  died  without  ever  having  had  issue. — 
Held,  that,  under  the  above  devise,  A  took  either  an  estate  for  ufe,  or  in  fee, 
in  both  denominations,  with  an  executory  devise  over  to  D  in  fee. 


J.  .  ^'^"^Bm  PiooT,  C.  B.,  and  Hugbxs,  B.— [Fitbgbrald,  and  Dsast,  BB., 
^        opinions  upon  the  case  when  at  the  Bar]. 
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H.  T.  1864.       At  the  trial,  his  Lordship, directed  a  verdict  for  the  defendant, 
%^.   ^^^^     reserving  leave  to  the  plaintiff  to  move  to  enter  the  verdict  for  her. 
^^  The  will  of  John  Coltsman  the  elder,  upon  which  the  case  turned, 

COLT8MAN.  ran  as  follows : — **  In  the  name  of  God ;  amen.*  I,  John  Coltsman, 
^'  of  Flesk  Castle,  near  Killarnej,  in  the  county  of  Kerry,  gentle- 
''man,  being  of  sound  and  disposing  mind  and  understanding,  do 
''make  and  publish  this  my  last  will  and  testament,  in  manner 
"  following — First ;  I  give,  devise  and  bequeath  to  my  son  John 
"Coltsman  all  those  my  property,  lands,  tenements  and  premises, 
"  at  and  about  Flesk  Castle,  together  with  the  live  stock  on  said 
"lands;  also  my  plate,  library,  pictures  and  furniture.  I  also 
"devise  and  bequeath  to  my  son  John  Coltsman  my  lands,  tene- 
"  ments  and  premises,  with  the  appurtenances  thereof,  situate,  lying 
"and  being  at  Dicksgrove,  near  Castleisland,  county  of  Kerry. 
"  I  give  and  bequeath  to  my  son  John  Coltsman  the  money  I  have 
"  at  interest  in  the  lands  and  estates  of  Daniel  Cronin,  my  son- 
"  in-law,  also  the  money  I  have  at  interest  in  the  lands  and  estates 
"  of  the  late  Daniel  Cronin,  his  father  (the  bonds  I  think  are  signed 
"by  father  and  son  aforesaid).  I  also  make  over  and  assign  to 
"  my  son  John  Coltsman  the  bond  I  have  of  Lord  Kenmare  for 
"the  sum  or  bond  of  £500  sterling.  I  also  give  and  bequeath 
"to  him  the  sum  of  £500  sterling,  lent  by  me  at  interest  to  my 
"son-in-law,  William  D.  Godfrey.  I  give  and  bequeath  to  my 
"  son  John  Coltsman  my  lands  and  premises  at  Caleza  de  Mon- 
"  tacheque,  a  few  miles  from  Lisbon ;  I  also  bequeath  and  assign 
"  to  him  my  title  and  claim  to  some  houses  and  lands  situate 
"and  lying  in  New-lane,  near  the  South  Catholic  chapel,  in  the 
"  city  of  Cork,  the  property  of  the  late  Doctor  Walsh ;  but  which 
"  houses  and  lands  aforesaid  the  son  of  the  said  Doctor  Walsh 
"promised  to  transfer  and  assign  to  me,  in  payment  of  a  debt 
"which  his  father  owed  me  at  his  death. — I  give  and  bequeath 
"  to  my  dear  wife  Christina  Coltsman  the  yearly  sum  or  annuity 
"  of  £700  sterling,  during  her  natural  life,  and  for  her  own  use 
"  and  benefit,  in  lieu  for  and  instead  of  all  other  provisions  made 
"for  her  upon  or  previous  to  our  intermarriage;  said  annuity  to 
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"be  paid  and  payable  (into  her  own  hands)  out  of  the  rents^  issues^  H.  T.  1864. 

Exchequer^ 
**dmd€nds,  interest  and  pro/its  of  my  said  estates^  by  half-yearly     ^-    ^      ^ 

*' payments,  on  the  25th  day  of  March  and  the  29th  day  of  Sep-  ^^ 

**tember  in  every  year,  by  even  and  equal  proportions;  the  first    coltsman. 
*<  payment  of  the  same  to  begin  and  be  made  on  such  of  the  said 
"days  as  shall  first  happen  after  my  decease:  the  said  annuity  to 
"be  also  paid  or  payable  clear  of  all  taxes  and  deductions  what- 
"  soever.    I  also  give  and  bequeath  to  my  dear  wife  Christina  Colts- 
*'maD,  the  further  sum  of  £1000  sterling,  to  be  paid  to  her  out  of 
«  my  said  estates^  at  the  end  of  the  year  next  after  my  decease,  for 
"her  own  use   and   benefit.    I  also  bequeath   to   my  dear   wife 
'^Christina  Coltsman,  during  her  natural  life,  such  part  or  portion 
of  the  said  plate  as  she  may  think  proper  for  her  own  use,  and 
to  be  returned  at  her  decease  to  my  son  John  Coltsman,  his  heirs, 
executors  and  assigns.     I  also  give  and  bequeath  to  her  our  best 
carriage  and  carriage-horses,  and  desire  that  she  shall  have  suffi- 
cient good  and  suitable  furniture  for  the  rooms  she  may  prefer 
in  Flesk  Castle  for  her  own  use.      I  bequeath  to  my  daughter 
Mary  Godfrey  the  sum  of  £300,  to  be  placed  in  the  funds  for 
her  own  use  and  benefit,  and  so  as  that  the  said  sum  of  £300,  or 
&i)y  part  of  it,  shall  not   be   liable  to  the   debts,   engagement, 
management  or  control  of  her  husband.    I  give  to  my  son-in-law 
'Baniel  Cronin  the  sum  of  £100  sterling;  also  to  my  son-in-law 
*^ilJiam  D.  Godfrey  the  like  sum  of  £100  sterling.      I,  moreover, 
o'^e  and  bequeath  to  my  dear  wife  Christina  Coltsman  whatso- 
^"^^r  part  or  portion  of  the  household  linen  she  may  think  proper 
^  {or  her  own  use,  and  also  desire  that  she  may  have  the  disposal  of 
^'by  will  of  the  £1000  before  mentioned  (and  bequeathed  in  this 
^vill  to  her),  at  any  time  she  may  think  proper  after  my  decease. 
"I  also  hereby    constitute    and    appoint   my    beloved    Christina 
'^CoItsmAn  executrix,  and  my  son  John   Coltsman   executor,  of 
iQis  my  last  will  and  testament ;  hereby  revoking  and  annulling 
aU  fori3[i^f  and  other  wills  and  testaments  by  me  at  any  time 
"ieiBtorore  made." 

^  ^^^^tness  whereof  I  have,  to  this  my  last  will  and  testament, 
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H.  T.  1864.  "set  and  subscribed  my  hand  and  seal,  9th  daj  of  August  1833, 
v^*>y— ii      ^*  &c^  &c, — John  Coltsman." 

^  The  testator  made  the  following  codicil : — '*  Whereas  I,  John 

COLTSMAN.  <<  Coltsman,  of  Flesk  Castle,  near  Killarnej,  in  the  countj  of  Kerry, 
**  gentleman,  have  made  and  duly  executed  my  last  will  and  testa- 
"ment  in  writing,  bearing  date  the  9th  day  of  August  1833; 
''now,  I  do  hereby  declare  this  present  writing  to  be  a  codicil 
"  to  my  said  will,  and  I  do  direct  the  same  to  be  taken  as  a  part 
*'  thereof.  And  I  do  hereby  give  and  bequeath  to  my  dear  wife 
*'  Christina  Coltsman,  in  my  said  will  named,  the  further  yearly  sum 
''of  £100,  in  addition  to  the  annuity  I  have  bequeathed  to  her  in 
"  my  said  will,  to  be  paid,  and  payable  into  her  proper  hands,  out  of 
"  the  rents,  issues  and  dividends,  interest  and  profits  of  all  my  said 
"  esiaiei,  by  half-yearly  payments,  in  the  manner  and  at  the  times 
"  specified  and  declared  in  my  said  will.  I  also  do  hereby  give  and 
"bequeath  to  my  brother-in-law,  John  Lassener,  the  sum  of  £100. 
"  And  if  it  should  happen  thai  my  son  John  Coltsman  die  without 
^^  heirs  of  his  body  lawfully  begotten,  or  to  be  begotten,  in  that  case, 
and  in  default  of  such  heirs,  I  do  hereby  devise'  and  direct  that 
my  lands,  castles,  tenements  and  premises,  at  and  about  Flesk 
"  Castle,  and  mentioned  in  my  said  will,  together  with  the  plate, 
"  furniture,  and  library,  in  said  will  specified,  also  my  lands,  farms, 
"tenements  and  premises,  situate,  lying  and  being  at  Dicksgrove, 
"  near  Castleisland,  all  subject  to  and  charged  with  the  payment  of 
"  the  aforesaid  annuity,  to  my  dear  wife,  of  £800  a-year,  and  also 
"with  the  payment  of  any  reasonable  provision  made,  with  my 
^*  consent,  by  my  son  for  his  wife,  to  be  paid  and  payable  to 
"her  during  her  natural  life,  shall,  at  my  son's  death,  descend 
"and  be  transferred  to  my  grandson  Daniel  Cronin,  his  heirs, 
"  executors  and  assigns,  for  ever  ;  the  heir  for  the  time  being  to  add 
''  the  name  of  '  Coltsman '  to  the  name  Cronin.  Also,  if  it  should 
"happen  that  my  son  John  Coltsman  die  without  heirs  of  his 
"body  lawfully  begotten  or  to  be  begotten,  in  that  case,  and  in 
"  default  of  such  heirs,  I  do  hereby  give  and  assign,  out  of  the 
"  moneys  I  have  at  interest,  and  specified  in  my  said  will,  the  sum 
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of  <<  £6000  to  my  daughter  Mary  Godfrey,  for  her  own  use  and  H.  T.  1 864. 

Exeheoucr* 
''benefit,  and  so  as  that  the  said  sum  of  £6000  shall  not,  nor      ^..^^^ ^ 

''shall any  part  of  it,  be  subject  or  liable  to  the  debts,  engage- 

'^ments,  management  or  control  of  her  husband ;  but,  at  the  same    coltsman. 

"time,  said  sum  of  £6000   shall  be  subject  to  and  charged  with 

^^tke  payment  of  the  said  annuity  to  my  dear  wife  Christina 

*^CoUsman.     I  do  hereby  give  and  bequeath  to  the  Reverend 

''Thomas  Dunne,  Catholic  curate  of  Kiljarney,  the  sum  of  £50, 

"  88  a  testimony  of  my  esteem.    I  do  hereby  constitute  my  daughter 

"Mary  Godfrey,  and  my  son-in-law  Daniel  Cronin,  joint  executors 

"  with  those  already  constituted  by  me  in  my  said  will ;  and  I  do 

"hereby  ratify  and  confirm  my  said  will  in  all  other  particulars 

"thereof. — ^In  witness  whereof,  I,  the  said  John  Coltsman,  have 

"to  this  codicil  set  my  hand  and  seal,  this  6th  day  of  December 

"1853." 

A  conditional  order,  pursuant  to  the  leave  reserved,  having  been 

obtained  by  the  plaintifiT  Mrs.  Coltsman — 

The  Solicitor' General,  Serjeant  Sullivan,  C  Barry,  J.  Leahy, 
and  H.  P,  Jellett,  now  showed  cause. 

John  Coltsman  the  younger  took  estates  in  fee  and  in  quasi  fee, 
with  an  executory  devise  over  in  case  of  his  death  without  issue. 
The  devise  over  in  the  codicil  points  to  a  failure  of  issue  at  the 
death  of  John  Coltsman  the  younger,  not  to  an  indefinite  failure 
of  issue.  Daniel  Cronin,  now  Coltsman,  the  defendant,  took  an 
estate  in  fee  in  Flesk  Castle,  and  in  quasi  fee  in  Dicksgrove, 
upon  the  death  of  John  Coltsman  the  younger  in  1849.  That 
it  was  the  intention  of  the  testator  to  create  the  above  limita- 
tions appears  from,  first,  the  proviso  that  Daniel  Cronin  should 
take  the  name  of  '*  Coltsman  "  upon  the  devolution  of  the  estates 
upon  him,  in  the  event  of  the  death  of  John  Coltsman  the  younger 
without  heirs  of  his  body ;  secondly,  from  the  gift  to  Mary  Godfrey 
of  £6000  upon  the  same  event. 

The  words  of  the  codicil — "  If  it  should  happen  that  my  son  John 
''  Coltsman  die  without  heirs  of  his  body  lawfully  begotten,  or  to  be 
*' begotten,  in  that  case,  and  in  default  of  such  " — must  be  construed 
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H.  T.  1864.  in  the  restricted  sense  of  'Mssue  living  ai  his  death :  Wilkinson  v. 

v.^-v— — ^     South  (a)  ;  Roe  d.  Sheers  y,  Jeffrey  {b) ;  Eoe  d.  King  v.  Frost  (e); 

Ex  parte  Dames  (d) ;  Parker  v.  Birks  (e) ;  Nichols  v.  Hooker  (f), 

COLTSMAN.  From  these  authorities,  the  rule  of  construction  to  he  ohserved  is, 
that  the  words  ^^at  the  death/'  "on  the  death,''  and  "iipon  the 
death,"  of  a  devisee  "  without  issue,"  will  have  the  restricted  meaning 
of  issue  living  at  the  death  of  the  devisee ;  and  in  the  cases  above 
cited  the  first  devisee  took  an  estate  in  fee  with  an  executory 
devise  over.  Not  so,  when  the  words  ** after  the  death  of"  occur; 
there  the  first  devisee  takes  an  estate  tail :  Jones  v.  jR^an  (g).  Yet 
where  there  was  a  direction  that  the  executory  devisee  should  pay 
a  certain  sum,  in  case  the  estate  devolved  upon  him — ^like  the  gift 
of  £6000  here  to  Mary  Godfrey, — the  latter  phrase  was,  by  reason 
of  that  condition,  held  to  give  an  estate  in  fee,  with  an  executory 
devise  over :  2  Jarman  on  Wills j  p.  492.  The  words  *'  heirs  of 
the  body "  here  are  to  be  treated  as  the  word  *'  issue"  was  in  Jokn^ 
son  V.  Johnson  (h) :  as  '*  child  or  children  "  were  in  Doe  d.  Smith 
V.  Webber  (i ).  The  words  of  description  are  immaterial ;  the  essen- 
tial point  is  the  '*  time  "  of  failure  of  issue.  A  third  ground  for  the 
construction  above  given  is,  that  the  testator,  who  was  possessed 
of  fee-simple,  freehold  and  chattel  property,  comprised  them  all  in 
the  same  clause,  and  devised  them  all  to  Daniel  Cronin  the  de- 
fendant. 

So  far  as  to  the  construction  of  the  Xieill  and  codicil.  As  to  the 
estate  taken  by  John  Coltsman  the  younger  in  the  respective  deno- 
minations, Dicksgrove  was  held  in  fee,  Flesk  Castle  under  a  lease  for 
lives  renewable  for  ever.  The  testator  has  used  the  largest  word 
of  gift  known  to  the  law  before  the  passing  of  the  Wills  Act,  t.  e., 
«  property : "  Roe  v.  Pattison  {k).  John  Coltsman  therefore,  under 
the  will,  took  an  absolute  estate  in  fee  in  Dicksgrove.  As  to  Flesk 
Castle  his  absolute  estate  is  not  so  manifest  until  the  gift  of  annuity 

(a)  7  T.  R,  555.  (6)  7.T.  R.  580. 

(c)  3  B.  &  Aid.  546.  (<0  2  Sim.,  N.  8.,  114. 

(«)  1  K.  &  J.  156.  05  1  P.  Wma.  196. 

(g)  9  If.  Eq.  Bep.  249.  (A)  8  Ezch.  81. 

(0  1  B.  &  Aid.  713.  (A)  16  East,  221 . 
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of  £1000  to  the  wife  of  the  testator,  out  of  his  said  estates^ «.«.,  H.  T.  1864. 

EzchMfuer* 
Flesk  Castle  and  Dicksgrove.     The  gift  of  that  annuity,  out  of  hoth      x,^"y— ^ 

the  estates,  shows  the  testator's  intention  that  hoth  estates  should  ^^ 

pass  absolutely  to  the  person  who  was  to  hear  the  hurden  of  that    coltsman. 

annuity.  It  cannot  be  contended  that  the  testator  intended  to  give  to 

his  heir-at-law  a  life  estate,  and  to*  make  him  take  by  purchase,  and 

not  by  descent:  UihuKUi  v.  Bryant  (a). 

2>.  €•  Heron  and  John  O^Hqgan^  in  support  of  the  conditional 
order. 

The  present  case  differs  from  all  those  cited  hy  the  defendant's 
Counsel.  First,  in  the  fact  that  in  every  case  cited  an  express 
estate  in  fee-simple  was  given  to  the  first  taker :  secondly,  because 
in  none  of  the  cases  cited  do  the  words  "  heirs  of  the  body  "  occur : 
and,  thirdly,  hecause  in  those  cases  there  is  no  gift  over  **  in  default 
of  such  heirs,"  t.  e*,  "  heirs  of  the  body."  The  word  *'  estates "  in 
the  will  and  codicil  must,  from  the  context,  be  taken  as  descriptive 
only.  It  is  not  contained  in  the  clause  bestowing  Flesk  Castle  and 
Dicksgrove  upon  John  Coltsman  the  younger ;  and  if  used  to  convey 
**an  interest"  where  it  firat  appears,  it  is  clearly  descriptive 
when  next  used,  viz.,  in  the  annuity  clause :  2  Jarman  on  Wills, 
pp.  256,  257  ;  Randall  v.  Tuchin  (&) ;  Doe  d.  Baies  (c).  The 
word  ^* property"  has  not  here  the  extensive  meaning  which  was 
given  to  it.  in  Roe  v.  Patiison  {d) ;  for  here  it  cannot  be  more 
extensive  than  the  testator's  ^Mand,  &c.,  &c.,  at  and  ahout  Flesk 
Castle." 

The  29th  section  of  the  Wills  Act  (7  W.  4,  and  1  Fie.,  c.  26), 
does  not  allude  to  the  use  of  the  words  *'  heirs  of  body,"  as  the 
Legislature  assumed  that  when,  as  here,  those  words  are  used, 
an  estate  tail  was  intended  to  be  given.  John  Coltsman  the 
younger  took  an  estate  tiul  under  the  will  and  codicil :  Wyld  v. 
Lewis  (e);  Lee's  ease(f)\   Waller  v.  Drew(g);  Forth  v.  Chap- 

(a)  6  Taunt.  317.  '  (fi)  6  Taunt.  141. 

(c)  16  East,  221.  id)  16  East,  221. 

(0  1  Atk.  482.  09  1  Leon.  285. 

(jg)  Comyn,  372. 
YOJs.  15.  23  L 
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H.  T.  1 864.  man  (a) ;  DaitUry  ▼.  Dainiry  (b).    These  cases  turned  upon  the 

Ejcch€qu€Fu 

^    .-v   ,/     death  of  the  first  taker  without  '^  issue/'  but  that  word  in  a  will 

^^  is  the  same  as  "  heirs  of  the  body  "  in  a  deed :  Doe  v.  Holmes  (e) ; 

COLTSMAN.  Doe  d.  Todd  v.  Duesbury{d)\  MacKell  v.  Weeding  {e)%  Sim- 
mon* v.  Simmons  (fj;  Jones  v.  Ryan(g)\  Moriariy  v.  Grey{h)\ 
Doe  d.  Cole  v.  Goldsmiih  (t).  There,  as  here,  *'  heirs  of  the  body  " 
was  the  phrase  used:  Broadhursi  y.  Morris (k);  2  Tti^orV  Leading 
Cases  on  Real  Property^  p.  588  ;  Lithieulier  ▼.  Tracy  (/) ;  Newton 
v.  Bamardine  (m) ;  Jesson  v.  Wright  (») ;  Dotf  d.  Co/is  v.  Goltf- 
tfmtVA  (o) ;  DtcfiA  ▼.  i^ipiifi^  (/»).  There  are  no  words  in  the  will 
or  codicil  to  give  more  than  an  estate  for  life  to  John  Coltsman 
in  Dicksgrove ;  therefore  he  took  an  estate  tail  in  that  denomina- 
tion. ''Heirs  of  the  body"  are  not  synonymous  with  ''issue:" 
Rex  ▼.  Milling  {q) ;  Prior  on  Issue,  s.  34 ;  Ex  parte  Wynch  (r). 
The  estates  tail  were  barred  by  the  disentailing  deed,  therefore 
the  plaintiff  is  entitled  under  her  husband's  will. 

Serjeant  Sullivan^  in  reply. 

Flesk  Castle  passed  absolutely  to  John  Coltsman  the  younger,  in 
accordance  with  a  chain  of  decisions :  Doe  d.  Booley  ▼.  Roberts  (#) ; 
Lord  Londesborough  v.  Somertnlle(t);  Benton  v.  White  (u).  "  Pro- 
perty" passes  the  whole  interest:  Casey  v.  Lawlor(v);  Pltmhett 
T.  Holmes  (to) ;  Doe  d.  Barnfield  v.  Welton  {x).  There  is  a 
leaning  in  favor  of  the  words  in  the  codicil  being  constraed  to 

(a)  1  P.  Wms.  663 ;  S.  C,  Tador's  L.  C.  on  Real  Property,  552. 

(*)  6  T.  R.  807.  (c)  8  Wils.  245. 

{d)  8  M.  &  W.  514.  (e)  8  Sim.  4. 

(f)  8  Sim.  22.  {g)  9  Ir.  Eq.  Bep.  249. 

(A)  12  Ir.  Com.  Law  Rep.  129.  (0  7  Taunt.  209. 

(A)  2  B.  &  Ad.  I.  (0  3  Atk.  796. 

(m)  Moore,  127.  {n)  2  Bligh,  1. 

(o)  7  Taant.  209.  (p)  2  B.  &  Myl.  557. 

(9)  Ven.  225.  (r)  5  De  G.,  M.  &  G.  188. 

(t)  11  Ad.  &  £.  1000.  (0  19  Bear.  295. 

(ii)  7  Exch.  720.  (»)  7  Ir.  Jur.  245. 

(w)  1  Lev.  11.  (x)  2  Bos.  &  Pal.  324. 
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mean  a  definite,   and  not  an  indefinite,  failure  of  issue:  Doe  d.  H.  T.  1864. 
Johnson  V.  Johnson  {a).  ^-    v       * 

COLT8MAN 
V, 

PiooT,  C.  B.,  now  delivered  judgment.  coltsman. 

This  was  an  ejectment  on  the  title,  brought  by  the  widow  and  M.  T.  1864. 
devisee  of  John  Coltsman  the  younger,  to  recover  two  denomina- 


tions of  lands — Flesk  Castle,  held  for  lives  renewable  for  ever,  and 
Dicksgrove,  held  in  fee. 

It  appeared  at  the  trial  that  these  lands  belonged  to  John  Colts- 
man the  elder ;  and  that  by  his  will,  dated  the  9th  of  August 
1833,  and  by  a  codicil  to  that  will,  dated  the  6th  of  December 
1833,  he  made  certain  dispositions  of  both  denominations,  which 
I  shall  now  state. — [Here  the  Loed  Chief  Baron  read  the 
devises  contained  in  the  will  and  codicil.] — The  testator,  John 
Coltsman  the  elder,  died  in  1835,  leaving,  surviving  him,  his 
widow,  John  Coltsman  the  younger  his  only  son,  and  a  daugh- 
ter Mary,  married  to  Sir  William  Duncan  Godfrey.  He  had 
another  daughter,  Christina,  who  died  in  his  lifetime,  who  had  been 
married  to  Daniel  Cronin  the  elder,  and  who  left  children,  of  whom 
Daniel  Cronin  the  younger,  the  defendant  in  this  ejectment,  was  her 
eldest  son. 

John  Coltsman  the  younger,  shortly  after  his  father's  death, 
executed  two  disentailing  deeds,  each  dated  the  7th  of  July  1635, 
one  comprising  Dicksgrove,  and  the  other  comprising  Flesk  Castle. 
Under  these  deeds,  and  a  deed  of  reconveyance  from  a  trustee  of 
Flesk  Castle,  dated  the  8th  July  1835,  John  Coltsman  the  younger 
would  have  become  the  absolute  owner  quasi  in  fee  of  Flesk 
Castle,  and  the  owner  in  fee  of  Dicksgrove,  if,  under  his  father's 
will,  he  took  an  estate  qtuisi  in  tail  in  the  former,  and  an  estate  tail 
in  the  latter  denomination  of  land. 

John  Coltsman  the  younger,  by  his  will,  executed  long  subse- 
quent to  the  disentailing  deeds,  and  dated  the  7th  August  1848, 
devised  all  the  residue  of  his  estate,  real  and  personal,  to  his  wife 
Catherine  Coltsman,  the  plaintiff  in  this  ejectment.  He  subset 
quently  died ;  and  this  ejectment  was  brought  by  his  widow,  claiming 

(a)  8  Exch.  81. 
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M.  T.  1864.  ''out  of  the  rents,  issues,  diyidends,  and  profits  of  my  said  ittaies." 

«>.— ^v *     In  another  clause  he  gave  and  bequeathed  to  his  wife  a  further  sum 

of  £1000,  ^'  to  be  paid  to  her  out  of  my  said  estates,  at  the  end  of 

GOLTSMAN.  the  year  next  after  my  decease,  for  her  own  use  and  benefit."  It 
was  contended  that  those  clauses  were  within  the  principle  of  seve- 
ral authorities  (many  of  which  were  cited  at  the  Bar,  and  two  of 
the  latest  of  which  are  Blinston  v,  Warburton  (a)  and  Mathews  v. 
Windross  (5),  holding  that  where  the  devisee,  named  in  an  inde- 
finite devise  containing  no  words  of  inheritanc«9  and  no  equivalent 
words,  is  directed  to  pay,  either  personally  or  out  of  the  estate 
devised  to  him,  debts  or  legacies,  the  devise  is  to  be  treated  as  a 
devise  in  fee.  In  neither  of  these  two  clauses  of  the  codicil,  thus 
relied  on  by  the  defendant's  Counsel,  was  the  devisee  directed  to  pay 
any  of  the  charges.  These  clauses  do  no  more  than  make  the 
annuity  ^d  the  legacy  payable  out  of  the  lands,  on  whomsoever  the 
lands  may  devolve ;  and  that  is  precisely  the  kind  of  provision 
which,  in  several  decided  cases,  has  been  determined  not  to  have 
the  force  of  giving  to  the  indefinite  devise  the  efifect  of  a  devise  of 
the  fee.  The  cases  on  this  subject  are  collected  in  2  Jarm,  on 
Wilis  (last  ed.),  pp.  248,  249.  I  shall  only  refer  to  two  of  the 
latest — Vich  v.  Sueter  (c)  and  Burton  v.  Powers  (d) ;  which  clearly 
lay  down  the  rule,  and  illustrate  the  distinction  between  the  two 
classes  of  provisions  creating  charges  of  this  nature — ^namely,  those 
which  do,  and  those  which  do  not,  give  to  an  indefinite  devise  the 
import  of  a  devise  in  fee.  It  was  further  contended,  on  the  part  of 
the  defendant,  that  the  use  of  the  words  '*  said  estates,*'  in  those 
two  provisions,  shows  that  the  testator,  in  the  devises  of  the  lands, 
intended  to  transfer  the  whole  interest  in  each  denomination.  This 
argument  is  answered  by  those  authorities  in  which  it  has  been 
held  that  where  the  word  **  estates "  is  used,  not  in  the  operative 
clause  of  the  devise  comprising  the  words  of  gift,  but  in  some 
other  part  of  the  will,  although  in  connection  with  the  names  of  the 
lands  which  are  devised  by  the  operative  clause,  that  alone  will  not 
have  the  efifect  of  extending  the  meaning  of  such  clause,  and  of 

(a)  2  Kay.  &  John.  400.  (6)  2  Kay.  &  John.  40& 

(c)  3  EIL  &  Bku^  219.  (<0  3  Kay.  &  John.  170. 
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converting  an  indefinite  devise  into  a  devise  for  a  larger  estate  than  M.  T.  1864. 
an  estate  for  life.    Doe  v.  Clayton  (a),  and  two  recent  cases,  Doe     "_^^  ^^^^^ 
V.  White  (6),  and  the  case  hefore  referred  to  for  another  purpose, 
Viek  V.  Sueter  (c),  expound  and  illustrate  this  rule.  coltsman. 

For  these  reasons,  I  am  of  opinion  that  if  we  had  now  to  deal 
with  the  devises  of  Flesk  Castle  and  Dicksgrove,  in  the  terms  in 
which  those  devises  appear  in  the  will,  even  in  connection  with  the 
pecuniary  charges  created  by  the  codicil,  we  ought  to  hold  that  the 
devise  of  Flesk  Castle  would  have  passed  the  testator's  whole  estate 
and  interest ;  and  that  the  devise  of  Dicksgrove  gave  a  life  estate 
only  to  John  Coltsman  the  first  devisee. 

We  have  next  to  consider  the  codicil.  It  confirms,  and  in  ex- 
press terms  incorporates,  the  will.  It  first  provides  an  annuity  of 
£100  a-year  for  the  testator's  wife,  for  her  life,  in  addition  to  the 
£700  a-year  previously  charged  for  her  in  his  will ;  and  it  directs 
that  additional  annuity  to  be  paid  ''  out  of  the  rents,  issues,  divi- 
dends, interest,  and  profits  of  all  my  said  estates ;"  those  estates  not 
heing  previously  named  in  the  codicil,  though  of  course  being  suffi- 
ciently designated  by  the  will.  The  codicil  then  proceeds  to  deal 
with  Flesk  Castle  and  Dicksgrove,  in  one  and  the  same  clause,  and 
in  these  words : — *'  Apd  if  it  should  so  happen  that  my  son  John 
'*  Coltsman  die  without  heirs  of  his  body,  lawfully  begotten  or  to 
**  he  begotten,  in  that  case,  and  in  default  of  such  heirs,  I  do  hereby 
''  devise  and  direct  that  my  lands,  castles,  tenements,  and  premises 
"  at  and  about  Flesk  Castle,  and  mentioned  in  my  said  will,  together 
'*  with  the  plate,  furniture,  and  library,  in  said  will  specified,  also 
"  my  lands,  farms,  tenements,  and  premises  situate,  lying  and  being 
'' at  Dicksgrove,  near  Castleisland — all  subject  to  and  charged  with 
"the  payment  of  the  aforesaid  annuity  to  my  dear  wife  of  £800 
"a-year,  and  also  with  the  payment  of  any  reasonable  provision 
'*  made  with  my  consent  by  my  said  son  for  his  wife,  to  be  paid  and 
"  payable  to  her  during  her  natural  life, — shall,  at  my  son's  death, 
"  descend  to  my  grandson  Daniel  Cronin,  his  heirs,  executors  and 

(a)  6  East,  141.  (h)  I  Exch.  526. 

(c)  3  Ell.  &  Black,  219. 
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M.  T.  1864.  ''assignSi  for  ever;  the  heir  for  the  time  being  to  add  the  name 

^ ., ''     "  •  Coltsman '  to  the  name  *  Cronin.'  " 

^^  I  shall  first  consider  this  disposition  in  connection  with  the  deyise 

0OI.T6MAN.    in  fee  of  the  lands  of  Flesk  Castle,  contained  in  the  will. 

If  the  word  ^' issue''  had  been  used  instead  of  "heirs  of  the  body," 
where  these  words  occur  in  the  codicil,  the  effect  of  the  entire  dispo- 
sition would  have  been  a  devise  of  those  lands  to  John  Coltsman 
in  fee,  vrith  an  executory  devise  over  to  the  testator's  grandson,  in 
the  event  of  John  Coltsman  dying  without  leaving  issue  living  at 
his  death.  The  terms,  "  if  it  shall  so  happen  that  my  son  John 
^'  Coltsman  die  without  heirs  of  his  body  lawfully  begotten,  or  to 
'^be  begotten,  in  that  case,  and  in  default  of  such  heirs,"  are 
coupled  with  the  words,  *' shall,  at  my  son's  death,  descend  and 
be  transferred  to  my  grandson : "  and  thus,  by  the  codicil,  the 
death  of  John  Coltsman,  and  the  non-existence  of  heirs  of  his 
body  at  his  death,  constitute  the  event  on  which  the  lands  are 
to  go  over  to  the  next  devisee.  In  this  view,  if  the  word  **  issue " 
had  been  employed  instead  of  the  words  "  heirs  of  his  body,"  and 
"  such  issue  "  had  been  used  instead  of  "  such  heirs,"  the  case  must 
have  been  governed  by  the  rule  of  construction  applied  in  the 
decided  cases  referred  to  in  2  Jarman  on  Wilh^  c.  41,  p.  472,  etMeq^ 
including  Doe  v.  Frost  (a),  Ex  parte  Davies  {b),  and  Parker  v. 
Birke  (c) ;  a  rule  of  construction  recognised  by  Lord  St.  Leonards, 
in  Jones  v.  Byan{d) — that  is,  there  would  have  been  (after  the 
devise  in  fee  to  John  Coltsman,  contained  in  the  will)  an  executory 
devise,  by  the  codicil,  to  Daniel  Cronin,  to  take  effect  upon  the 
death  of  John  Coltsman  dying  without  leaving  issue  living  at  his 
death.  It  is  however  contended,  on  the  part  of  the  plaintiff^,  that 
whether  the  devise  of  Flesk  Castle  in  the  will  was  a  devise  in 
fee,  or  (what  the  plaintiff* 's  Counsel  contended  it  was)  a  devise 
for  life  only,  the  words  "die  without  heirs  of  his  body,"  and  "in 
default  of  such  heirs,"  must  be  construed  by  implication,  reducing 
the  previous  devise  from  a  devise  in  fee  (or  enlarging  it  from  a 
devise  for  life)  to  a, devise  in  tail.    And  the  plaintiff's  Counsel 

(a)  3  B.  &  Aid.  546.  (6)  2  Sim.,  N.  &,  1 14. 

(c)  1  Kay  &  Jolm.  156.  (<f)  9  Ir.  Bq.  Bcp.  249. 
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then  contend  that  the  devise  over,  since  it  can  be  treated  as  a  M.  T.  1864. 
contingent  devise  in  remainder  expectant  npon  the  contingency  ^—  y  ^ 
of  John  Coltsman  dying  and  leaving  no  heir  of  his  body  living 
at  his  death,  must  be  so  treated  (according  to  the  general  rule  coltsman. 
applicable  to  remainders  and  executory  devises),  and  can  not  be 
treated  as  an  executory  devise,  since  it  can  be  treated  as  a  con- 
tingent remainder;  and  he  contends  that,  such  being  the  effect 
of  the  whole  disposition,  the  estate  tail  and  the  contingent  remain- 
der were  barred  by  the  disentailing  deed;  An  exactly  similar 
argument  appears  to  have  been  dealt  with  in  two  of  the  cases 
to  which  I  have  last  referred :  Bk  parte  Davies  (a)  and  Parker 
V.  Birks  (b).  The  plaintiff's  Counsel  distinguishes  the  present  case 
from  the  class  of  decisions  last  referred  to,  by  contending  that  the 
words  '*  heirs  of  his  body,"  used  in  this  codicil,  have  a  force 
and  operation  in  creating,  by  implication,  an  estate  tail  in  the 
first  devise,  which  did  not  belong  to  the  terms  used  in  any  of 
those  cases:  for  instance,  in  Doe  v.  Frost (c)  the  words  were, 
"If  the  said  W.  Frost  (to  whom  a  previous  estate  had  been 
**  given  in  fee)  should  have  no  children^  child  or  issue^  the  said 
''estate  is,  on  the  decease  of  the  said  W.  Frost,  to  become  tho 
''property  of  the  heir-at-law,  subject  to  such  legacies  as  the  said 
*'W.  Frost  may  leave  by  will  to  any  of  the  younger  branches 
"of  the  family."  In  Ex  parte  Davies  the  devise  was  of  a 
residue  to  the  testator's  "  son  Mathew,  his  heirs,  executors,  admi- 
nistrators and  assigns,"  with  a  proviso,  and  he  declared  it  to 
be  his  will,  "that,  in  case  his  son  Mathew  should  die  without 
^^  having  any  lawful  issue  of  his  body^  such  part  of  his  resi- 
"dnary  estate  so  given  to  him  as  might  be  in  the  nature  of 
"freehold,  situated,"  &c.,  "should,  at  his  deaths  be  divided  into 
"  two  equal  parts ; "  and  the  testator  devised  one*half  to  another 
son,  and  the  other  to  a  daughter,  in  fee ;  "  his  son  Mathew  having  it 
"  in  his  power  to  give  support  to  the  children  of  his  late  sister  Anne 
"  (if  he  thought  proper,  but  not  otherwise),"  out  of  certain  personal 

(a)  2  Sim.,  N.  8..  lU.  (6)  I  K.  &  J.  156. 

(c)  3  fi.  &  Aid.  546. 

VOL.  15.  24  L 
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M.  T.  1864.  estates.     In  Parker  v.  Birks{a\  the  devise  was  to  the  testator's 

— !^^■  .^     "brother  Henry  Wilkinson,  his  heirs  and  assigns,  for  ever,  two- 

^^  '*  thirds  of  his  real  estate ;  and  to  his  nephew  William  Shaw,  the 

COLT8MAN.  *<  remaining  one-third  of  his  real  estate,  and  to  his  heirs  and 
^'assigns,  for  ever;  but  in  case  his  nephew  William  Shaw  should 
"  die  wiihout  child  or  children  of  his  body  lawfully  begoUen^  he 
<' ordered,  and  it  was  his  will,  and  he  gave  and  devised  to  the 
"children  of  his  niece  Hannah  Grey,  their  heirs  and  assigns, 
"for  ever,  on  the  decease  of  the  aforesaid  William  Shaw,  that 
"part  of  his  said  real  estate  devised  to  his  nephew  William 
"Shaw."  As  I  have  already  mentioned,  the  Court,  in  each  of 
these  cases,  held  that  there  was  a  devise  in  fee  to  the  first  devisee, 
with  an  executory  devise  over,  to  take  efilict  on  the  failure  of  issae, 
at  his  death,  of  the  first  devisee.  In  Doe  v.  Frost  and  Parker  v. 
SirkSf  "  child  and  children  "  were  treated  as  signifying  "  issue." 

It  is,  I  believe,  quite  true,  as  was  stated  in  the  course  of  the 
arguments,  that  no  case  i^  to  be  found  in  which  a  devise  over, 
after  a  devise  in  fee  or  for  life,  has  been  framed  in  terms  exactly 
similar,  in  the  use  of  the  words  ^^ heirs  of  his  body**  and  "m 
default  of  such  heirs^*'  to  those  contained  in  this  codicil.  It  is, 
I  apprehend,  equally  true,  upon  principle  and  authority,  that  if  the 
devise  had  been  expressly  "  to  John  Coltsman  and  the  heirs  of  his 
body,"  followed  by  a  devise  over,  in  the  very  terms  of  this  codicil, 
John  Coltsman  the  younger  would  have  taken  an  estate  tail,  with, 
not  an  executory  devise,  but  a  remainder,  to  Daniel  Cronin ;  and,  as 

I  apprehend,  that  remainder  would  have  been  contingent  upon  John 

I 

Coltsman  dying  without  leaving  an  heir  of  his  body  living  at  his 
death :  in  other  words,  contingent  upon  his  estate  tail  terminating 
at  his  own  death.  The  devise  then  would  have  been  in  this  form— 
"  To  John  Coltsman  and  the  heirs  of  his  body  ;  and  if  it  should  so 
"  happen  that  my  son  John  Coltsman  die  without  heirs  of  his  body 
"  lawfully  begotten  or  to  be  begotten,  in  that  case,  and  in  default  of 
**  such  heirs,  I  do  hereby  devise  and  direct  that  my  lands "  of  Flesk 
Castle  and  Dicksgrove  "  shall,  at  my  son's  death,  descend  and  be 
"transferred  to  my  grandson  Daniel  Cronin,  his  heirs,  executors  and 

(a)  I  K.  &  J.  156. 
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**  assigns,  for  ever."  Soch  a  devise  would  be  in  effect  nearly  iden-  M.  T.  1864. 
tical  with  that  in  Doe  v.  Rucastle  (a),  with  this  difference,  that  in  '_  ^  ' 
Doe  ▼.  RueasiU  the  first  devise  was  for  the  life  of  the  devisee. 
There,  the  devise  was  of  certain  lands  to  the  testator's  son  Stephen,  coltsman. 
'*  for  and  during  his  natural  life ;  and  from  and  after  his  death,  then 
'*  I  give  and  devise  the  same  to  the  issue  of  his  body  lawfully  begot- 
'*  ten,  if  more  than  one,  equally  amongst  them  ;  and  in  case  he  shall 
"not  leave  any  issue  of  his  body^  lawfully  begotten,  at  the  time  of 
^^his  deaths  then  I  give  and  devise  the  same  to  my  heir  or  heirs-at- 
^  law."  The  Court  held  that  the  words  "  issue  of  his  body  "  meant 
'*  heirs  of  his  body ;"  that  the  words  of  distinction  were  immaterial 
(of  course,  following  the  doctrine  laid  down  in  Jesson  v.  Wright)  (b), 
and  that,  tinder  the  devise,  the  testator's  son  Stephen  took  an  estate 
tail  In  Doe  v.  Goldsmith  (c),  the  testator  devised  to  F.  Goldsmith 
his  son  ^'  all  his  lands  and  tenements,"  &c.,  *'  to  hold  to  him  and  his 
** assigns,  for  his  natural  life;  and,  immediately  after  his  decease,  he 
''devised  the  same  premises  unto  the  heirs  of  his  body  lawfully  to 
''be  begotten,  in  such  parts,  shares  and  proportions,  manner  and 
"  form,  as  Francis  his  son  should  by  '  will  or  deed '  demise  or 
"  appoint ;  and  in  default  of  such  heirs  of  his  body  lawfully  to 
"be  begotten,  then^  immediately  after  his  decease^  the  testator 
"devised  the  premises  to  his  son  John  Goldsmith,  in  fee."  It  was 
held  that  Francis  Goldsmith,  the  first  devisee,  took  an  estate  tail ; 
and,  accordingly,  that  the  devise  over  was  barred  by  a  recovery 
suffered  by  him.  The  decision  in  Wright  v.  Pearsmi  {d)  has  been 
considered  as  also  establishing  that  the  circumstance  of  the  devise 
over  being  made,  in  express  terms,  to  depend  on  the  prior  devisee 
leaving  no  issue  lining  at  the  time  of  his  deaths  would  not  prevent 
the  prior  devisee  from  taking  an  estate  tail :  2  Jarman  on  Wills^ 
p.  336.  I  apprehend  however  that  Wright  v.  Pearson  cannot  be 
relied  on  as  so  determining;  because  the  Lord  Keeper,  in  his  judg- 
ment (1st  ed.,  p.  126),  treats  the  words  referring  to  the  time  of  the 
death  as  connected,  not  with  the  devise  over,  but  with  a  clause  pro- 
viding certain  charges  for  the  testator's  nieces. 

(a)  8  Com.  Bench,  876.  (6)  2  Bligh,  1. 

(0  7  Taunt.  288.  (cQ  1  Eden.  119 ;  8.  C,  2  AmbL  249. 
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Jff.  T.  1864.       Upon  the  asstimption  that  the  argument  of  the  plaintiff's  Counsel 

v—^v — ^     can  be  so  far  sustained,  the  question  remains  whether,  by  the  words 

used  in  this  will  and  codicil,  which  contain  no  express  devise  of  an 

iCOLTSMAN.  estate  tail,  an  estate  tail  by  implication  is  created  bj  the  use  of  the 
words  ''die  without  heirs  of  his  bodj  lawfully  begotten  or  to  be 
begotten,"  and  "  in  default  of  such  heirs,"  coupled  with  the  gift  over 
'*at  my  son's  death."  An  argument,  in  favor  of  the  construction 
which  would  treat  the  devise  as  giving  an  estate  tail  by  implication, 
has  been  drawn  from  the  absence  of  any  provision  in  the  Wills  Act 
(1  Ftc,  c.  26),  in  reference  to  such  words  as  ''heirs  of  the  body" 
similar  to  the  provisions  which  enact  (section  29)  that  words  which 
may  import  a  want  or  failure  of  "  issue  "  of  a  person  in  his  lifetime, 
or  at  his  death,  or  an  indefinite  failure  of  "  issue,"  shall  be  construed 
to  import  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  death. 
It  is  contended  by  the  plaintiff's  Counsel  (and  an  observation  to 
somewhat  the  same  effect  is  made  by  the  learned  editor  of  Jarman 
on  WiUa^  vol.  2,  p.  507),  that  the  statute  does  not  deal  with  the 
terms  "heirs  of  the  body,"  because  these  words  have  a  distinct 
meaning,  in  which  the  legal  sense  and  the  popular  sense  are  the 
same.  But  this  argument  cannot  determine  the  controversy  here ; 
for  still  the  question  remains,  whether,  in  the  context  of  this  codicil, 
the  testator  used  these  words  in  the  sense  of  creating  an  estate  tail, 
by  showing  an  intention  that  the  issue  of  John  Coltsman  should 
inherit  as  the  heirs  of  his  body — ^in  which  case  they  must  derive 
through  him, — or  whether  he  used  them,  coupled  with  the  gift  over 
at  John  Coltsman's  death,  only  in  the  sense  of  describing  the  contin- 
gency of  there  being  at  his  death  no  issue  of  John  Coltsman  in 
existence ;  and  thus  defining  that  event  as  the  contingency  on  which 
the  lands  should  go  over  to  the  next  devisee,  without  altering  the 
■character  of  the  estate  previously  given  to  John  Coltsman. 

As  to  that  question ;  the  inherent  force  of  the  words  "  heirs  of  the 
body  "  and  "in  default  of  such  heirs;"  their  effect,  generally,  upon  a 
.preceding  devise,  whether  a  devise  in  fee  or  a  devise  for  life ;  the 
absence  of  any  direct  authority  for  giving  them  a  restricted  meaning 
where  they  are  used  in  such  a  context  as  is  presented  by  this  codicil; 
.the  circumstance,  .that  as  .to  Dicksgrove,  an  implied  estate  tail  would 
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tend  to  effectuate,  bj  waj  of  remainder,  and  an  executory  devise  M.  T.  1864« 
would  wholly  lustrate,  the  apparent  intention  of  the  testator  m  the     s— ■  y   ,/ 
eyent  of  John  Coltsman  having  died  leaving  issue — in  which  case 
there  would  have  been  a  partial  intestacy.    All  these  considerations    coltsman. 
have  made  me  hesitate  much  before  I  came  to  the  conclusion,  as 
to  the  construction  of  this  codicil,  at  which  I  have  arrived.    But, 
as  to  the  lands  of  Flesk  Castle,  there  are  indications  of  intention, 
apparent,  as  it  seems  to  me,  upon  the  will  and  codicil,  which  deter- 
mine me  in  holding  that  the  combined  effect  of  the  two  instruments 
is,  that  there  was  a  devise  in  fee  to  John  Coltsman,  with  an  execu- 
tory devise  to  the  testator's  grandson,  if  John  Coltsman  should  die 
having  no  issue  living  at  his  dtath,  in  conformity  with  the  construc- 
tion given  to  the  term  "  issue  "  in  the  class  of  cases  to  which  I  before 
referred,  including  Doe  v.  Frosty  Ex  parte  Davies^  and  Porker  v. 
Birks.    I  think  the  codicil  shows  a  plain  intention  of  the  testator, 
that  Flesk  Castle  should  not  pass  out  of  the  testator's  family.     It 
coald  only  pass  out  of  his  family  by  alienation.     By  the  devise 
in  the  will,  of  the  whole  interest  to  John  Coltsman,  full  dominion 
would  have  been  conferred  on  him  of  alienating  those  lands  to  a 
stranger.     By  the  codicil  the  testator  plainly  intended  to  correct 
that  result  of  his  will.     He  shows  a  clear  intention  that  his  grand- 
son should  have  the  lands  in  absolute  dominion,  if  no  issue  of  John 
Coltsman  should  exist  at.  John  Coltsman's  death.    He  gives  strong 
collateral   indications   of  his  desire  to  retain   those  lands  in  the 
family.     Flesk  Castle  appears  to  have  been  the  place  of  the  family 
residence  of  the  testator;  for,  in  connection  with  these  lands,  he 
gives  by  his  will  the  absolute  property  in  his  plate,  library,  pictures, 
and  furniture.    In  the  codicil,  he  alters  the  bequests  as  to  these; 
and  instead  of  giving  them  absolutely  to  John  Coltsman,  he  pro- 
fesses  to  give  them  in  express  terms  to  his  grandson,  with  the  lands 
of  Flesk  Castle^  at  the  death  of  John  Coltsman  dying  without  '*  heirs 
of  his  body."     He  requires  that  his  grandson  Daniel  Cronin,  shall 
"  add  the  name  of  Coltsman  to  that  of  Cronin."   All  these  provisions 
of  the  codicil  show  a  plain  and  deliberate  intention  of  the  testator 
of  reversing  what  he  had  done  by  his  will,  and,  after  incorporating 
it  into  hia  codicil,  to  secure  in  the  person  of  his  grandson  Daniel 
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M.  T.  1864.  Cronin,  if  he  coald  not  secure  in  the  issue  of  John  Coltsman,  a 

x^^^-i.,^     representative  of  his  own  name  and  family  as  the  owner  of  Flesk 

Castle.     I  feel  myself  then  authorised  to  give,  to  the  term  "  heirs 

COLTSMAN.  of  the  body,"  coupled  with  the  reference  to  the  death  of  John  Colts- 
man,  that  construction  which  shall  best  effectuate  the  intention  of 
the  testator,  by  preventing  the  exercise  of  the  power  of  alienation 
which  he  had  conferred  by  the  will.  And  I  think  this  can  be  most 
effectually  done  by  giving  to  the  terms  which  he  has  used  in  the 
codicil,  not  the  force  of  creating  an  estate  tail  in  John  Coltsman, 
but  the  force  of  an  executory  devise  over  in  the  event  which  the 
codicil  has  defined.  There  can  be  no  doubt  that  the  words  **  heirs 
of  the  body "  are  less  flexible  (to  use  a  term  employed  on  this 
subject  for  want  of  a  better)  than  the  term  '^  issue :  '*  see  £ee«  v. 
Meaiely  (a) ;  Ex  parte  Wynch  (6)  ;  Roddy  v.  Fitzgerald  (c).  But 
there  can  be  no  doubt  also  that  the  intent  of  the  testator,  plainly 
expressed,  or  indicated  by  a  context  of  which  the  sense  is  clear, 
may  control  the  ordinary  import  of  '*  heirs  of  the  body,"  and  give 
to  these  words  the  same  import  which  the  Courts  gave  to  the 
term  "  issue "  in  the  class  of  cases  to  which  I  have  last  referred. 
I  have  now  to  deal  with  the  devise  of  the  lands  of  Dicksgrove. 
And  here  that  difficulty  is  at  once  presented,  which  operated  so 
plainly  on  Lord  Hardwicke's  mind  in  Wylde  v.  Jervis  (cf),  namely, 
that  by  construing  the  devise  over  as  an  executory  devise  after  a 
previous  life  estate  in  John  Coltsman  the  testator's  son,  John  Colts- 
man's  issue,  if  he  had  left  any  when  he  died,  could  have  taken 
nothing  in  these  lands  under  the  will  and  eodiciL  If  (as  no 
doubt  would  have  been  the  fact)  such  issue  would  have  been  the 
heir  or  heirs-at-law  of  John  Coltsman  the  testator,  they  would 
have  taken  as  such — but  only  as  such, — and  upon  an  intestacy 
as  to  Dicksgrove ;  which  is  not,  if  possible,  to  be  treated  as  in  the 
contemplation  of  the  testator.  Dicksgrove  would  not  have  gone 
over  to  Daniel  Cronin,  because  there  would  have  been  issue  of 
John  Coltsman  at  John  Coltsman's  death ;  and  it  would  not  have 

(a)  1  Younge  &  Cal.  599.  (6)  5  De  G.,  M*N.  &  Q.  599. 

(c)  6H.  ofL.  Caa.  881. 
((0  1  Atk.  482 ;  West*i  Caiea,  tenqt.  Hordwicke,  311. 
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doYolved  upon  the  issue  under  the  will  and  codicil,  because  under  M.  T.  1864. 
these  they  could  only  take  through  John  Coltsman  as  heirs  of  the      ^   <^  e^er. 
body  of  a  devisee  in  t^il ;  and  upon  the  defendant's  construction  of    ^^^'^^^^^ 
those  instruments,  John  Coltsman  took,  not  an  estate  tail  under  the    coltsman. 
codicil,  but  an  estate  for  life  under  the  will.     That  such  a  construc- 
tion ought  to  be  avoided,  if  the  words  of  the  testamentary  disposition 
warrant  the  Court  in  avoiding  it,  appears  to  be  the  opinion  of  Vice- 
chancellor  Wood  (adopting  the  proposition,  at  section  104,  of  Prior 
on  I$gue)y  as  expressed  in   Blinston  ▼.   Warburton  (a)  ;  and  it 
appears  to  have  been  also,  as  I  have  said,  the  opinion  of  Lord 
Hardwicke  in  Wylde  v.  Lewie  (jb).    See  also  1  Jarman  on  WiUe, 
p.  519  s  vol.  2,  pp.  474,  494.     And  if  the  devise  over  of  Dicks- 
grove  had  been  contained  in  a  separate  clause  of  the  codicil,  I 
should  have  had  great  difficulty  in  acting  upon  any  other  view  of 
the  testator's  intention  than  by  holding  that  he  intended  John  Colts- 
man's  issue  to  have  the  lands  of  Dicksgrove ;  and  since  they  could 
only  take  ^them,  under  the  will,  by  treating  *'  heirs  of  the  body  "  as 
words^of  limitation,  and  so  treating  the  estate  of  John  Coltsman 
as  an  estate  tail,  to  hold  that  such  estate  was,  by  implication,  given 
to  him  by  the  words  of  the  codicil. 

I  feel  however  constrained  to  give  to  the  devise  over  of  Dicks- 
grove  and  to  that  of  Flesk  Castle  the  same  interpretation.  The 
disposition  of  both  is  made  in  one  and  the  same  clause.  I  cannot 
interpret  the  same  words  as  having  two  different,  and,  in  effect, 
opposite  meanings  in  the  same  sentence.  This  would  be  going. a 
great  deal  farther  than  was  done  in  Forth  v.  Chapman  (e),  and 
would  be  construing  the  same  words,  applied  in  common  to  two 
denominations  of  real  estate,  with  precisely  the  same  context,  in 
two  different  senses.  I  am  aware  that  in  thus  giving,  to  the 
devise  over  as  to  Dicksgrove,  the  construction  of  an  executory 
devise,  because  I  give  a  similar  construction  to  the  same  dispo- 
sing words  as  to  Flesk  Castle,  my  reasoning  is  exposed  to  the 
retort  of  this  argument — that  instead  of  first  giving  a  construction 
to  the  devise  over  of  Flesk  Castle,  and  thus  binding  myself  to  give 

(a)  2  K.  &  J.  405.  (p)  .1  Atk.  432 ;  S.  C,  West,  311. 

(c)  1  P.  W.  668. 


192  COMMON  LAW  REPORTS. 

M.  T.  1864.  a  similar  ccmstruction  to  the  same  words  as  to  Dicksgrore,  I  onglit 
w— ..^E!!^'     first  to  construe  the  devise  of  Dicksgrove  as  a  devise  to  John  Colts- 
.  COLTSMAN    ^^^  jj^  ^jj^  ^jjjj  ^  contingent  remainder  to  Daniel  Cronin.  and  thos 
COLTSMAN.    enable  myself  to  give  a  similar  construction  to  the  same  words  as  to 
Flesk  Castle ;  and  this  argument,  by  way  of  retort,  may  be  fortified 
by  urging,  that  while  to  construe  the  devise  over  of  Dicksgrove  as 
an  executory  devise,  instead  of  a  remainder  expectant  on  an  implied 
estate  tail,  must  in  one  event  involve  an  intestacy, — to  construe  the 
devise  over  of  Flesk  Castle  as  a  contingent  remainder  expectant  in 
an  implied  estate  tail,  would  involve  no  such  result,  and  would, 
moreover,  provide  in  some  way  for  every  object  of  the  testator's 
bounty,  for  whom  a  bounty  was  intended  by  the  will.   To  this  I  can 
only  answer,  that  having  regard  to  the  entire  disposition  made  by 
the  will  and  the  codicil,  I  think  the  testator's  intention  will  be  more 
fully  carried  out  by  the  construction  which  I  give  to  them.    If  an 
estate  tail  be  implied  to  have  been  given  to  John  Coltsman,  it  is 
undeniable  that  he  will  have  been  invested  with  the  power  of  doing 
two  things,  which  appear  to  have  been  the  very  opposite  of  what 
the  testator  intended ;  first,  to  bar  the  devise  to  Daniel  Cronin,  in 
the  event  (which  happened)    of  John   Coltsman    dying   without 
leaving  issue  living  at  his  death ;  secondly,  to  vest  the  whole  estate 
and  interest  in  both  Flesk  Castle  and  Dicksgrove  in  John  Colts- 
man's  widow,  as  to  whom  the  testator  had  declared  his  intention  to 
be  that  the  lands  should  be  charged  "  with  the  payment  of  any 
**  reasonable  provision  made,  with  my  consent,  by  my  son  for  his 
^'wife,   to  be  paid  and  payable  to  her  during  her  natural  life.** 
Again,  it  was  plainly  the  intention  of  the  testator  that  the  "  plate, 
furniture,  and  library"  at  Flesk  Castle  should  go  with  the  lands 
to  his  grandson,  in  the  same  event  in  which  the  lands  should  go 
over  to  him.    If  a  different  construction  from  that  which  I  am 
giving  to  this  codicil  (and  from  that  which  was  given  to  the  will 
in  Wilkinson  v.  South)  (a),  be  given  to  the  devise  over  of  Flesk 
Castle,  the  '*  plate,  furniture,  and  library,"  instead  of  going  over 
with  the  lands  to  the  testator's  grandson,  would  have  become  the 
absolute  property  of  John  Coltsman.    If  he  became  tenant  in  tail 

(a)  7  T.  B.  555. 
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of  the  lands,  he  must  have  become  absolute  owner  of  the  personalty,  M.  T.  1864. 
disposed  of  by  the  same  clause  and  words  of  the  codicil  as  those     ^^i-^—  ,'* 
which  disposed  of  the  lands. 

I  should  observe  that  the  construction,  confining  to  the  death  of  coltsman. 
John  Coltsman  the  contemplated  failure  of  the  heirs  of  the  body, 
is  materially  aided  by  the  clause  which  charges  on  all  the  lands 
**  any  reasonable  provision  made,  with  the  testator's  consent,  by  the 
*'  testator's  son  John  Coltsman,  for  his  wife,  to  be  paid  to  her  during 
"her  life."  This  provision  of  the  codicil  shows  that  the  testator 
looked  to  the  death  of  John  Coltsman  as  the  period  at  which  ulterior 
rights  were  to  be  determined;  and  although  a  provision  of  this 
natare,  not  making  the  sum  charged  payable  by  the  devisee,  would 
Dot  give  to  the  previous  devise  the  effect  of  a  devise  of  the  fee,  it 
has  been,  in  several  cases,  applied  in  giving  to  the  devise  over  a 
restricted  construction,  by  confining  the  dying  without  issue  to  a 
dying  without  issue  living  at  the  death  of  the  first  devisee :  Doe 
v.  FroH  (a) ;  Ex  parte  Davies  (b) ;  Doe  v.  Webber  (e). 

Upon  the  whole,  we  are  of  opinion  that  the  two  denominations 
of  land,  Flesk  Castle  and  Dicksgrove,  became,  upon  the  death  of 
John  Coltsman,  without  leaving  issue  living  at  his  death,  the  ab- 
solute property  of  Daniel  Cronin,  taking  the  name  of  Coltsman,  as 
directed  by  the  codicil ;  .and  consequently  that  the  direction  of  my 
Lord  Chief  Justice  of  the  Common  Pleas  was  right ;  and  that  the 
cause  shown  against  the  conditional  order,  to  set  that  verdict  aside 
and  enter  a  verdict  for  the  plaintiff,  ought  to  be  allowed. 

HuoHBS,  B.,  concurred. 

Cause  shown  allowed. 

(a)  3  B.  &  Aid.  546.  (6)  2  Sim.  N.  S.  114. 

(«)  1  B.  &  Aid.  713. 


VOL.  15.  25  L 
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M.  T.  1863. 

Common  Pleaa 


Nov,  5,  18, 
23. 


BERNAI.  V.  CROKER. 


(Common  Pleas,) 


To  an  action  This  was  an  action  to  recover  the  amount  of  a  bill  of  exchange, 

by  indorsee  _  /•  i. 

against  accep-  drawn  by  Thomas  Croker,  on  the  12th  November  1860,  upon  the 

exchange,  for  defendant  Richard  Croker,  for  £97-  4s.  9d.,  payable  to  his  order  at 
pa^ble '  three  *^®  Bank  of  Ireland,  George's-street,  Limerick,  three  months  after 
date  the  *de-  ^*'®»  ^^^  accepted  by  defendant,  and  indorsed  to  plaintiflT. 
^^^  P^®*?"  Defence,  as  amended  during  argument,  that  the  said  bill  of  ex- 
bill  was  passed  change  was  passed  to  secure,  amongst  other  things,  a  sum  of  £39. 
to  secure^ 

amongst  other  Qs.  3d.,  due  by   the  Rev.  Thomas   Croker,  before   he   was  duly 

things,  a  sum 

of  £39. 8s.  Sd.,  discharged  as  an  insolvent,  to  the  plaintiff,  which  debt  duly  appeared 

due  hy  T.  C, 

before  be  was  on  the  said  insolvent's  schedule,  together  with  interest  on  such  debt 

discharged    as 

an    insolvent,  from  the  year  1855  up  to  the  date  of  the  passing  of  the  said  bill  to 

which  debt  af.  ^^®  plaintiff,  and  from  which  debt  the  said  Croker  was  duly  dis- 

a^p^'red     on  charged  by  virtue  of  the  proceedings  in  the  said  insolvency ;  of  all 

scLdule^^'to!  ^^»^^  ^^®  plaintiff,  at  the  time  of  drawing  and  accepting  the  said 

getherwithin-  |jj|]  )^^^  ^y^  notice;  and  also  to  secure  the  sum  of  £30,  advanced, 
terest,    up    to  »  -» 

passing  said      at  the  time  of  the  acceptance  of  the  said  bill  by  the  defendant,  and 

bill    to   plain- 
tiff; thatT.  C.  the  indorsement  of  same  to  plaintiffs  by  the  plaintiff  to  the  defendant; 
was  afterwards 
duly  discharg- 
ed from  said  sum  by  virtue  of  the  proceedings  in  the  said  insolyency,  of  which  the 
plaintiff,  at  the  time  of  drawing,  &c.,  said  bill,  had  notice  ;  and  also  to  secure  £30, 
adyanced  by  plaintiff  to  defendant,  at  the  time  of  the  acceptance  and  indorsing  of 
said  bill ;  that,  save  said  £30,  there  was  no  consideration  for  the  acceptance,  &c,  of 
said  bill ;  that,  since  said  bill  became  due,  defendant  had  paid  £5,  parcel  thereof,  to 
plaintiff.     Averment  of  payment  into  Court  of  £30. — Held,  on  demurrer,  that  the 
suspension  of  the  plaintiff's  remedy  to  proceed  against  the  after-acquired  property  of 
his  debtor,  in  the  Insolvent  Court,  was  a  sufficient  consideration  for  the  indorsement 
of  the  biU,  to  make  him  a  holder  for  value ;  and  that  his  right  to  recover  against 
the  acceptor  was  not  affected  by  the  230th  section  of  the  Irish  Bankrupt  and  Insol- 
vent Act  1857*  notwithstanding  that  the  bill  had  been  in  part  passed  to  secure  the 
scheduled  debt  of  the  drawer. 

Held  {Per  Monahak,  C.  J.),  that  this  result  equally  followed,  whether  the  bill 
in  question  was  to  be  regarded  as  having  been  accepted  for  the  accommodation  of 
the  drawer  or  not. 

Held  {Per  Christian,  J.),  that  the  defence  sufficiently  showed  that  the  indorsing 
of  the  bill  was  part  of  the  original  transaction,  and  that  the  bill  had  not  been 
accepted  for  the  accommodation  of  the  drawer. 
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CBOKBB. 


[that»  save  to  the  extent  of  the  said  sum  of  £30,  there  was  no  oonsi-  M.  T.1863. 
deration  for  the  acceptance  of  the  defendant  of  said  bill  and  the     s. 
indorsement  of  same  to  plaintiff;  and  that,  since  same  became  due, 
defendant  had  paid  to  plaintiff  £5  on  foot  of  same,  at  the  time  and  in 
the  manner  indorsed ;  and  that  there  remained  due  on  foot  of  said 
bill  no  greater  sum  than  £30,  which  defendant  brought  into  Court. 

The  plaintiff  demurred,  and  noted  the  following  points : — 

First — That  the  defence  does  not  show  the  plaintiff  to  be  a  holder 
without  consideration  of  the  bill  of  exchange  in  said  defence  men- 
tioned. 

Second — That. the  holder  of  a  bill  of  exchange  for  good  consi- 
deration is  entitled  to  recover  the  whole  amount  of  such  bill,  even 
from  an  accommodation  acceptor. 

Third — That  a  debt  from  which  a  debtor  has  been  discharged 
under  the  Insolvent  Act  is  sufficient  to  support  the  indorsement  of 
a  bill  of  exchange. 

Fourth — That  where  a  bill  of  exchange  is  indorsed  by  an  insoK 
vent)  to  secure  a  debt  from  which  he  has  been  discharged  under  the 
Insolvent  Act,  the  legal  remedies  upon  such  bill  of  exchange  are 
not  suspended  in  favor  of  any  party  thereto,  save  and  except  such 
insolvent. 

Fifth — That  the  plaintiff,  being  a  holder  for  good  consideration^ 
the  adequacy  of  such  consideration  is  not  a  question  into  which  the 
the  Court  will  enter. 


Daniel  and  Heron^  in  support  of  the  demurrer. 
Jellett  and  Ryan^  contra. 


The  following  cases  and  authorities  were  cited : — Best  v.  Bat" 
lier{a)\  Rea  v.  M*Cabe(b);  Perry  v.  Skinner  {e);  Flight  v. 
IUed{d)i  Byles  on  Bills,  pp.  118,  226;  l^oaiM  v.  Williams  {e)\ 
Ashley   V.  Killick(f)\     Popplewell    v.    Wilson  (g)i    Nelson    v. 


(a)  8  Price,  533. 
(c)  2  M.  &  W.  476. 
(e)  1  Or.  &  M.  30. 


(b)  Hajef ,  484. 
(rf)  1  H.  &  C.  708. 
09  5  M.  &  W.  609. 


(S)  1  Str.  264. 
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M.  T.  1863.  Serie(a);  Lewis  y.  Kelfy(b);  Wissen  ▼.  Roberts  (e)i  Eastwood 

^— ^     V.  Kenyon  (d) ;  Dams  v.  Dodd  (e) ;  Smith  v.  Knox  (f)  ;  FUeh  ▼. 

Jones  (ff) ;  Chitty  on  Contracts^  6th.  ed.,  pp.  26,  27  ;  Irish  Bank- 

CROKEB.      rupt  and  Insolvent  Act  1857,  as.  225,  226,  227,  228,  229,  230; 

3  &  4  Vie.,  c.  107,  a.  82. 

Cur,  ad  vult. 


MONAHAN,    C.  J. 

p\  loot.  r£i|^-g  -g  ^Q  action  by  indorsee  against  acceptor  of  bill  of  exchange, 
dated  12th  November  1860,  for  £97.  48.  9d.,  drawn  by  Thomas 
Croker  on  the  defendant  Richard  Francis  Croker,  accepted  by  him, 
and  indorsed  by  Thomas  Croker  to  the  plaintiff.  Defendant  pleads 
that  the  bill  was  indorsed  to  the  plaintiff  to  secure  a  debt  of  £39* 
8s.  3d.  and  interest,  then  due  by  the  drawer  of  the  bill  to  the  plain- 
tiff, and  from  which  he  was  discharged,  in  the  year  1855,  as  an 
insolvent,  under  the  provisions  of  the  Insolvent  Act  then  in  force, 
3  &  4  Ftc,  c.  107  ;  and  also  a  sum  of  £30,  advanced  by  the  plaintiff 
to  the  defendant ;  and  that  there  was  no  consideration  for  the  draw- 
ing, accepting,  or  indorsing  of  the  bill,  save  the  said  two  sums  of 
£30  and  £39.  8s.  3d. ;  that  a  sum  of  £5  has  been  paid  before 
action,  and  a  sufficient  sum  lodged  in  Court  to  pay  the  residue  dae 
on  foot  of  the  £30  so  advanced  to  the  defendant. 

To  this  defence  the  plaintiff  has  demurred ;  and  the  question  is, 
whether  the  plaintiff  can  recover  against  the  acceptor  of  a  bill  of 
exchange,  passed  for  a  debt  from  which  the  drawer  was  discharged 
under  the  3  &  4  Fie.,  c.  107  ? 

It  was  perfectly  settled  that,  under  the  original  Insolvent  Acts, 
the  old  debt  was  a  sufficient  consideration  to  maintain  an  action,  on 
an  express  promise  to  pay  it ;  and  therefore  there  can  be  no  doubt 
that  if,  prior  to  3  <&  4  Vie.,  c.  107,  a  discharged  insolvent  indorsed 
or  accepted  a  bill  of  exchange  for  the  old  debt,  he  would  have  been 
liable  on  such  a  bill ;  and,  of  course,  so  would  the  acceptor  of  a  bill 
of  exchange,  accepted  for  the  accommodation  of  the  drawer,  the 

(a)  4  M.  &  W.  795.  (6)  16  L.  Times,  8. 

(e)  1  Esp.  261.  (rf)  11  A.  &  B.  438. 

(e)  4  Taunt.  602.  (J)  3  Esp.  47. 

(g)  5  El.  &  BL  238. 
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discharged  insolvent.  Most  of  the  old  cases  on  this  subject  are  H.  T.  1864. 
collected  in  the  note  to  Wennail  v.  Adney  (a),  referred  to  with 
approbation  by  Lord  Denman,  in  the  case  of  Eastwood  v.  Ken" 
yon  (&).  The  precise  point  was  decided  in  Rea  v.  iPCabe  (e),  on 
demurrer,  that  a  bill  of  exchange,  accepted  for  a  debt  for  which  the 
acceptor  was  discharged  as  an  insolvent,  could  be  recovered  against 
him.  This  case  has  therefore  been  argued  on  the  82nd  section  of  the 
Insolvent  Act  in  question,  3  &  4  Fic,  c.  107|  by  which  it  is  enacted 
that  if  any  action  shall  be  brought  against  a  discharged  insolvent,  for 
any  debt  or  sum  of  money,  or  on  any  new  contract  or  security  for 
payment  thereof,  it  shall  be  lawful  for  such  person  to  plead  gene- 
rally hb  discharge  under  said  Act.  It  is  quite  plain  that  this  Act, 
at  all  events  in  terms,  only  applies  to  an  action  brought  against  the 
insolvent  himself  or  his  representative,  and  not  to  an  action  brought 
against  third  persons.  But  it  has  been  argued  that  this  statute 
has  received  a  liberal  construction ;  and  that  a  bill  like  the  present, 
which  may  be  in  some  degree  considered  as  a  bill  accepted  for  the 
accommodation  of  the  discharged  insolvent,  cannot  be  rendered 
available  against  the  acceptor ;  as,  if  it  could,  the  acceptor  would 
have  a  right  to  sue  the  drawer,  as  having  paid  a  bill  accepted  for 
his  accommodation.  It  is  quite  true  that  this  statute,  or  rather  the 
corresponding  one  in  England,  has  received  a  very  liberal  construc- 
tion ;  for  instance,  in  the  case  of  Evans  v.  Williams  {d),  in  which 
case  the  defendant  was  one  of  the  makers  of  a  promissory  note,  for 
which  another  was  surety  for  him.  The  defendant  was  discharged 
as  an  insolvent.  The  plaintiff,  who  was  the  payee  and  holder  of 
the  note  for  which  the  defendant  was  so  discharged,  threatened  to 
sue  the  surety ;  and,  to  induce  the  plaintiff  to  give  him  time,  the 
defendant  and  the  surety  gave  to  the  plaintiff  the  note  on  which  the 
plaintiff  now  sued  the  defendant,  who  contended  that  he  was  not 
liable,  it  being  a  new  security  for  the  old  debt,  from  which  he  had 
been  discharged;  and  so  the  Court  of  Exchequer  held,  notwith- 
standing that  it  was  very  strongly  insisted  by  the  plaintiff  that  the 
real  consideration  for  the  note  in  question  was  the  time  given  to  the 


(a)  3  B.  &  P.  249. 
(c)  Hayes,  484. 


(b)  11  Ad.  &EU.447. 
(cO  1  C.  &  M.  30. 
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H.  T.  1864.  other  maker,  the  surety;  which  no  doubt  would  hare  been  ample 

consideration  to  a  stranger  for  joining  in  the  note.  Still  the  Court 
held  that  it  was  a  new  security  for  the  old  debt ;  and  therefore  that 
the  discharged  insolvent  could  not  be  held  liable  on  it.  It  is 
therefore  quite  clear  that,  notwithstanding  the  new  consideration 
for  the  £30,  advanced  by  the  plaintiff  to  the  defendant,  the  ac- 
ceptor of  the  bill,  the  plaintiff  could  not  maintain  an  action 
on  it  against  the  drawer,  the  discharged  insolvent.  Bat,  though 
no  action  could  be  maintained  by  the  plaintiff  against  the  drawer 
of  this  bill,  yet  it  was  quite  clear  that  if  the  drawer  were  to 
pay  the  amount  of  it  to  the  plaintiff,  or  if,  without  passing  any 
new  security,  he  paid  to  the  plaintiff  the  amount  of  the  debt 
from  which  he  was  discharged,  he  could  not  recover  from  the  plain- 
tiff the  amount  so  paid.  That  is  the  point  expressly  decided  in 
Vemer  v.  Hawkins  (a),  1£  an  insolvent  cannot  recover  from  his 
creditor  money  paid  on  account  of  the  old  debt,  it  would  seem 
to  follow  that  neither  can  he  recover  any  other  valuable  thbg 
given  in  satisfaction  or  discharge  of  such  debt.  If  so,  if  the 
discharged  insolvent  were  the  holder  for  value  of  the  acceptance 
of  a  third  person — as,  if  the  bill  were  accepted  for  value,  by  the 
defendant,  received   from  the  drawer  of  the   bill,   and   that  the 

4 

drawer  were  to  indorse  the  bill  to  the  plaintiff,  in  satisfaction  of 
the  old  debt — ^it  would  seem  to  follow  that  the  drawer  could  not 
in  detinue  or  trover  recover  from  the  plaintiff  the  bill  in  ques- 
tion ;  nor  do  I  see  how  the  defendant  could  in  such  a  case  successfully 
resist  the  payment  of  the  bill  at  the  plaintiff's  suit ;  as,  of  course, 
even  the  indorsee  without  value  of  a  bill  accepted  for  value  can 
recover  the  amount  of  the  bill  against  the  acceptor.  But  then  it 
has  been  argued  that  this  bill,  to  the  extent  of  the  old  debt, 
is  to  be  considered  as  a  bill  accepted  by  the  defendant  for  the 
accommodation  of  the  drawer,  the  insolvent;  and  that,  as  the 
indorsee  of  an  accopamodation  acceptance  can  recover,  against  the 
acceptor  only  to  the  amount  of  the  value  given  by  him  for  the 
indorsement,  that  the  old  debt  in  the  present  case  is  not  to  be 
considered  as  any  valuable  consideration  for  the  indorsement  of 


(a)  9  Exch.  26a 
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the  bill  of  exchange,  and  therefore  that  the  plaintiff  is  not  entitled  H.  T.  1864. 

CommonPieas, 
to  recover  the  old  debt  in  this  action.     No  donbt  the  law  is,  as 

has  been  stated,  that  an  indorsee  without  valne,  or  for  only  partial 
Take,  can  recover  agunst  the  acceptor  only  the  amount  of  con- 
sideration given  by  the  indorsee  to  the  drawer ;  yet  I  am   not 
quite  clear  that  this  is  to  be  taken  as  a  bill   accepted   by  the 
defendant  for  the  accommodation  of  the  drawer.      It  is  perhaps 
nearer  the  truth  that  the  bill  was  drawn  as  much,  if  not  more, 
for  the  accommodation  of  the  acceptor  as  of  the  drawer ;  but  I 
shall  consider  the  case  as  if  this   were  a  bill  accepted  by  the 
defendant  for   the    accommodation   of  the   drawer,    and  by  him 
indorsed  to  the  plaintiff,  in  consideration  and  discbarge  of  the  old 
debt  from  which  he  had  been  discharged  under  the  Insolvent  Act.    ' 
The  question  is,  is  this  to  be  considered  as  an  indorsement  for 
valne,  or  one  without  consideration?     It  is  quite  clear  that  if  a 
third   person   will    pass   a  promissory  note,   or  accept   a  bill  of 
exchange,   payable  at  a  future  day,  for  a  debt  due  by  another, 
this  is  a  true  and  good  consideration ;  the  consideration  being  an 
understanding  or  agreement  that  the  person  for  whose  debt  the 
bill  was  passed  could  not  be  sued  for  it  while  the  bill  was  cur- 
rent; but,  on  the  other  hand,  a  bill  payable  immediately  for  the 
debt  of  a  third  person  would  not  be  considered  as  a  bill  for  value ; 
and  defendant  argues  that  the  indorsement  to  the  plaintiff  must, 
under  the  circumstances,  be  considered  as  an  indorsement  without 
valne ;  and  he  relies  on  the  case  of  Nelson  v.  Serle  (a),  in  the 
Court  of  £rror,  reversing  the  decision  of  the  Court  of  Exchequer, 
reported  in   the  first  page  of  the  same  book.      In  that  case,  a 
party   having   died   indebted   to   the   plaintiff,   the  widow   of  the 
deceased   debtor  gave  a  promissory  note  for   the  amount  of  the 
debt  so  due  by  her  husband.     To  an  action  brought  against  her 
for  the  amount,  she  pleaded  that  there  was  no  consideration  for 
the  note,  except  the  debt  so  due  by  her  deceased  husband,  and 
that  there   was  no  personal  representative  of  her  deceased  hus- 
band in  existence,  and  that  she  had  not  been  executrix  de  son 
tori.     The  Court  of  Exchequer  held  she  was  liable ;  but  the  Court 

(a)  4  M.  &  W.  795. 
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H.  T.  1664.  of  Error  held  differently,  there  being  no  one  in  existence  liable 
to  be  sued  for  her  husband's  debt.  The  defendant's  Counsel  here 
say  there  was  no  one  liable  to  be  sued  for  the  debt  for  which 
the  insolvent  was  discharged.  I  do  not  accede  to  this  argument. 
The  old  debt  was  still  in  existence,  though  no  ordinary  action 
could  have  been  brought  against  the  discharged  insolvent  on  foot 
of  it;  but  other  proceedings  could  have  been  taken  against  him 
in  relation  thereto.  On  his  discharge,  he  must  have  executed  a 
warrant  of  attorney  for  the  amount  of  all  his  debts  ;  under  which, 
at  the  instance  of  the  plaintiff,  or  any  other  of  his  creditors,  the 
Insolvent  Court  could  permit  execution  to  be  taken  out  against  his 
subsequently  acquired  property.  The  suspension  of  this  remedy  we 
consider  a  valuable  consideration  to  support  the  indorsement  of 
the  bill  to  the  plaintiff,  although  it  is  to  be  treated  as  an  accom- 
modation acceptance  by  the  defendant.  But,  though  it  has  been  said 
that,  by  holding  the  plaintiff  entitled  to  recover  against  the  defendant 
the  amount  of  this  bill,  it  will  follow  that  the  defendant  will  be 
entitled  to  recover  against  the  drawer,  for  whose  accommodation  he 
accepted  it,  to  the  extent  of  the  old  debt,  it  is  not  necessary  for  ns 
to  decide  whether  this  result  will  follow;  but,  so  far  as  I  Indi- 
vid dally  am  informed,  I  am  not  aware  of  anything  to  prevent  a 
discharged  insolvent  from  requesting  a  third  person  to  accept 
a  bill  of  exchange  for  his  accommodation ;  and  if  the  acceptor 
is  obliged  to  pay  the  amount,  no  doubt,  in  ordinary  cases,  the 
acceptor  will  be  entitled  to  sue  the  drawer  for  not  having  indem- 
nified him  from  the  payment  thereof.  I  confess  I  do  not  see  why 
the  accommodation  acceptor  should  be  deprived  of  this  right,  in 
consequence  of  the  insolvent,  either  with  or  without  his  assent, 
having  indorsed  the  bill  to  a  creditor  from  whose  debt  he  was 
discharged;  but,  be  this  as  it  may,  after  giving  the  matter  the 
best  consideration  in  my  power,  I  am  of  opinion  that  the  plaintiff 
is  a  holder  for  value  of  the  bill  in  question,  and  therefore  entitled 
to  recover  the  amount  from  the  defendant,  the  acceptor.  I  do  not 
mean  to  say  that  the  case  is  altogether  free  from  difficulty;  and 
therefore  we  shall  have  both  the  summons  and  plaint  and  defence 
amended  in  the  manner  required  by  both  plaintiff  and  defendant. 
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in  order  that  the  defendant,  if  dissatisfied  with  the  judgment  of  H.  T.  1864. 
this  Court,  may  have  an  opportunity  of  having  it  reviewed  by  a     ^ 
Coort  of  Error,  and  not  be  turned  round  by  any  formal  defect 
in  the  pleadings. 
We  shall  therefore  allow  the  demurrer  to  the  defence. 


B£BNAI» 
CBOKES. 


BalLj  J.,  concurred. 


Chbistian,  J. 

I  concur  in  the  rule  pronounced  by  the  Chief  Justice;  but 
I  desire  to  state  briefly  the  view  I  have  taken  of  the  case. 

The  question  which  was  argued  at  the  Bar  (and  which  the 
pleadings,  though  not  as  precise  as  might  be  wished,  did  in  my 
opinion  substantially  and  sufficiently  raise)  was  as  follows: — The 
defendant  asserted  that,  save  for  two  sums  of  £30  and  £39  (which 
were  circumstanced  as  averred  in  the  defence,  and  stated  by  the 
Chief  Justice,  and  which  I  need  not  repeat),  there  was  no  consi- 
deration whatever  for  his  acceptance.  As  to  the  £30,  he  admitted 
his  liability,  and  paid  it  into  Court.  As  to  the  £39f  he  insisted 
that,  on  the  facts  stated  in  the  plea,  it  was  not  a  legal  consider- 
ation. Whether  it  was  so  or  not  was  the  question  argued  before  us, 
and  now  to  be  decided. 

I  am  further  of  opinion  that  the  plea,  although  in  this  respect 
also  somewhat  loose  in  its  averments,  does  contain  sufficient  to  show 
what  I  consider  to  be  material,  that  the  plaintiff  did  not  occupy,  as 
regards  this  bill,  the  position  of  an  ordinary  indorsee — that  is  to  say, 
of  one  not  in  privity  with  the  drawing  and  accepting  of  the  bilL 
On  the  contrary,  it  does  appear  that  the  drawing,  accepting,  and 
indorsing,  were  all  one  transaction,  and  that  the  sum  of  £30  cash, 
which  the  defendant  insists  was  the  only  consideration  for  his  accept- 
ance, was  paid  by  the  plaintiff,  not  to  T.  Croker,  the  drawer  and 
indorsee,  but  directly  to  the  defendant  the  acceptor  himself.  It 
was  an  original  transaction  between  the  plaintiff  and  the  defendant 
directly,  in  which,  so  far  as  we  can  discover,  Thomas  Croker  was 
no  otherwise  concerned  than  that  one  of  the  sums  intended  to 

be  secured  had   been  a  debt  of  his  before  his  insolvency.    This 
VOL.  15.  26  L 
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H.  T.  1864.  view  of  the  relations  of  the  parties  disposes  of  a  considerable  portion 
of  the  argument  which  was  addressed  to  us.  Cases  were  cited,  and 
principles  referred  to,  regulating  the  liabilities  of  accommodation 
acceptors.  But,  in  my  view,  the  defendant  was  not  an  accommo- 
dation acceptor  at  all.  An  acceptance  cannot  be  for  accommodation, 
unless  the  drawer  be  not  only  liable,  but  primarily  liable,  upon  the 
bill,  so  that  if,  through  his  default,  the  acceptor  be  made  to  pay,  the 
latter  will  have  a  remedy  over  agaiust  the  former.  But,  in  the  pre- 
sent case,  by  the  230th  section  of  the  Bankrupt  and  Insolvent  Act 
(20  &  21  Vie.,  c.  60),  or  the  82nd  section  of  the  Irish  Insolvent 
Act  (3  &  4  Vic,  c.^  107),  if  that  was  the  Act  under  which  the 
discharge  took  place,  Thomas  Croker  the  drawer  was,  as  to  the 
only  part  of  the  consideration  for  the  bill  with  which  he  had 
any  previous  concern  (so  far  at  least  as  we  can  know  from  this 
record),  absolutely  discharged  from  liability,  not  only  upon  the  old 
debt,  but  upon  the  bill  also.  The  plaintiff,  as  indorsee  with  notice, 
was  from  the  beginning  without  remedy  against  him  on  the  bill,  as 
to  the  £39-  8s.  3d. ;  and  consequently  the  defendant's  acceptance 
could  not,  as  to  that,  be  an  accommodation  for  him ;  and  as  to 
the  £30,  which  was  paid  to  the  defendant  himself,  of  course  it 
was  the  drawer  who  accommodated  Aim  with  his  name,  and  not 
he  the  drawer.  In  short,  for  the  purposes  of  the  present  argument, 
I  consider  the  case  precisely  as  it  would  have  been  if,  instead  of 
a  bill  with  Thomas  Croker  as  drawer  and  the  defendant  as  acceptor, 
^here  had  been  a  promissory  note,  with  the  defendant  as  maker  and 
the  plaintiff  as  payee,  but  intended  to  comprise,  amongst  the  other 
considerations,  this  old  debt  of  Thomas  Croker's  for  £39*  8s.  3d. 

Viewing  the  case,  then,  in  that  light,  the  simple  question  is, 
whether  Thomas  Croker's  debt  was  a  sufficient  consideration  for 
Richard  Croker's  acceptance  ?  Prima  facie,  as  we  all  know,  the 
debt  of  one  man  will  not  per  se  support  a  promise  by  another  to 
pay  it.  There  must  be  some  new  consideration.  But  forbearance 
to  sue  on  the  original  debt  is  a  new  and  sufficient  consideration; 
and,  consequently,  a  bill  or  note  by  a  stranger,  payable  at  a  future 
day,  is  valid,  because  there  is  implied  a  contract  by  the  creditor  not 
to  sue  on  the  original  debt  during  the  time  of  credit  allowed.     The 
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bill  in  the  present  case  is  at  three  months  from  date ;  and  there-  H.  T.  1864. 

Conmum  Pleas 
fore,  supposing  the  Insolvent  Act  were  out  of  the  question,  there 

could,  I  apprehend,  be  no  doubt  but  that  the  implied  forbearance  to 
sue  Thomas  Croker  on  the  original  debt,  as  well  as  on  the  bill, 
for  those  three  months,  would  be  ample  consideration  to  sustain 
Richard  Croker's  acceptance.  But  a  promise  to  forbear  suit  is 
worthless  if  there  be  no  right  of  suit;  and  the  sections  of  the 
Insolvent  Act,  I  have  already  referred  to  protected  Thomas  Croker 
from  all  suit,  either  upon  the  original  debt  or  upon  this  bill. 
Therefore  the  plaintiff,  by  taking  a  bill  at  three  months,  gave 
up  no  right  as  against  Thomas  Croker  personally ;  and  thus,  so 
far,  no  new  consideration  whatever  was  given  by  the  plaintiff 
for  Richard  Croker's  promise  to  pay  a  stranger's  debt.  If  this 
were  all,  the  defendant's  argument  would  seem  to  be  complete. 
The  cases  of  Best  v.  Barker  {a)  and  Rea  v.  M'Cahe{h)y  which 
were  cited  for  the  plaintiff,  were  decided  before  the  clause  which 
protects  insolvents  from  liability  on  new  securities  or  promises 
for  the  old  debts  formed  part  of  the  insolvent  code,  and  are 
not  authorities  for  the  proposition  that  a  promise  to  forbear  for 
a  limited  time  to  sue  a  person  against  whom  no  right  of  suit 
exists  at  all,  can  be  a  consideration  for  a  new  promise  by  a 
stranger. 

But  nevertheless  I  am  of  opinion  that  there  was  in  this  case  con- 
sideration sufficient  to  support  this  bill  as  to  the  £39*  8s.  3d.,  as  well 
as  the  £30.  The  ground  on  which  I  think  so  is  one  which  I  more 
than  once  threw  out  in  the  course  of  the  argument,  but  which  was 
not  as  much  discussed  at  the  Bar,  on  either  side,  as  it  might  have 
been.  The  Bankrupt  and  Insolvent  Act  gives  certain  equivalents 
for  the  rights  which  its  230th  section  takes  away.  By  the  225th, 
226th,  227th  and  228th  sections  (corresponding  to  the  78th  and 
79th  sections  of  the  old  Act),  the  creditors  are  empowered  to  make 
available,  in  the  Bankruptcy  and  Insolvency  Court,  in  the  manner 
there  pointed  out,  after-acquired  property,  of  which  the  insolvent 
may  be,  or  may  have  died,  possessed.  By  taking  the  bill  at  three 
months,  the  plaintiff  precluded  himself  from  pursuing  those  remedies 


(a)  8  Price,  533. 


(&}  Hayes,  484. 
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Common  Pieat 

not  be  as  good  a  consideration  as  forbearance  to  sae  the  person 

would  be  but  for  the  230th  section.    It  is  not  a  sufficient  answer  to 
this,  to  saj  that  it  does  not  appear  that  Thomas  Croker  had  any 
property  which  could  be  reached  under  those  clauses.    Neither  does 
it  appear  that  he  had  not;  and  it  must  be  remembered  that  we 
have  to  do  here  with  a  promise  in  a  shape  which,  prima  facie^ 
imports  consideration.     Besides,  I  think  the  relinquishment  of  the 
benefit  of  the  contingency  of  there  being  ample  property  within  the 
three  months,  would  be  a  good  consideration.    The  case  of  Nelson 
▼.  Serle  (a)  does  not  conflict  with  this.      There  it  was  held  that  a 
promissory  note  at  twelve  months,  given  by  a  widow,  to  secure  a 
debt  of  her  late  husband,  was  void  for  want  of  consideration ; 
because,  as  neither  she  nor  anyone  else  had  taken  out  administra- 
tion, there  was  no  one  who  could  be  sued — consequently,  no  one 
who  could  be  forborne.    But  here  the  original  debtor  was  living, 
and,  though  personally  discharged,  could  be  impleaded  at  any  time 
in  the  Bankruptcy  and  Insolvency  Court,  under  the  225th  and 
following  sections.     If,  in  Nelson  v.  Serle^   the  widow  had  been 
executrix  or  administratrix,  I  apprehend  the  note  would  have  been 
valid,  even  though  she  had  no  assets  when  she  made  it ;  as  it  would 
preclude  the  creditor  from  suing  for  judgment  of  assets  quando 
aeeiderint.     And  so  here,  the  plaintiff  was  precluded  for  three 
months  from  suing  in  the  Insolvent  Court  against  assets  quando 
aceiderinif  or  rather  si  acctderint.    If  Thomas  Croker  had,  the 
day  after  the  bill  was  drawn,  become  possessed  of  property  worth 
thousands,  the  plaintiff  could  not  proceed  against  it  in  the  Bank- 
ruptcy and  Insolvent  Court  till  the  three  months  were  out. 

It  was  argued  by  the  defendant's  Counsel  that,  if  the  plaintiff 
were  allowed  to  recover  in  this  action,  the  policy  of  the  Insolvent 
Law  would  be  violated ;  because  it  was  said  the  defendant  would 
have  a  remedy  over  against  Thomas  Croker,  which  would  be  con- 
trary to  the  policy  of  the  230th  section.  But  this  is  founded  on 
the  assumption  that  the  defendant's  acceptance  was  for  the  accom- 
modation of  Thomas  Croker.    I  have  already  stated  why  I  think 


(a)  4  M.  &  W.  795. 
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this  assumption  entirely  a  mistaken  one.    Thomas  Croker,  having  H.  T.  1864. 

Common  Pleas 
nerer  been  liable  at  all  upon  the  bill,  whether  primarily  or  other- 
wise, the  acceptor,  when  obliged  to  pay,  could  have  no  remedy  over 
ttpofi  the  bill,  against  him.  If  he  would  have  any  action  at  all,  it 
would  be  on  a  new  contract,  subsequent  to  the  insolvency,  and  there- 
fore not  obnoxious  to  the  policy  of  the  Insolvent  Act. 

The  plaintiff  being,  in  my  opinion,  upon  the  foregoing  ground, 
entitled  to  judgment,  it  is  unnecessary  to  say  anything  upon  the 
other  point  presented  by  his  Counsel — namely,  that  supposing  the 
debt  of  £39.  8s.  3d.  to  be  of  no  avail  as  a  consideration,  still, 
inasmuch  as  the  Usury  Laws  are  no  longer  in  force,  the  £30  paid 

• 

>ii  cash  was  a  sufficient  consideration  for  the  whole  bill.     Upon  that 
*  express  no  opinion. 


MURPHY  r.  MURPHY.  E.  T.  1864. 

AprU  29. 
May%'6. 

T01S    '^VB.s  an  action  of  ejectment  on  the  title.    The  action  was  in  ejectment 
broogtt    to  recover  the  possession  of  part  of  the  lands  of  Killen-  of  two  joint- 

leigh,     irx    the  county  of  Cork.     The  case  was  tried  before  the  |he*dev!^°of 

the  other,  it 
appeared  that,  abont  twenty-seven  years  before  the  bringing  of  the  ejectment,  the 
pLuntiff  and  the  defendant's  testator,  who  were  joint-tenants  nnder  a  lease,  made 
an  eqnal  partition  of  the  demised  premises  by  parol,  and  that  the  moiety  allotted 
to  tiie  defendant's  testator,  and  which  was  the  subject  of  the  ejectment,  had  been  in 
the  exdnsiye  occupation  of  the  defendant's  testator,  and  afterwards  of  the  defendant, 
from  the  date  of  the  partition  until  the  bringing  of  the  ejectment 

Beld,  that  the  exclusive  occupation  of  the  defendant  and  his  testator  for  such  a 
length  of  time  had  barred  the  plaintiff's  right,  under  the  joint  operation  of  the  2nd, 
3rd  and  12th  sections  of  the  Statute  of  Limitations  (S&4W.  4,  c.  27). 

The  I2th  section  of  the  Statute  of  Limitations  applies  not  only  to  the  case 
where  one  of  several  joint-tenants  has  been  in  possession  of  "  the  entirety  "  of  the 
whole  of  the  lands  held  jointly,  but  also  to  the  case  where  such  tenant  has  been  in 
possession  of  "  the  entirety  '  of  any  portion  of  such  lands ;  and  the  words  in  that 
section,  *'  or  more  than  his  or  their  undivided  share  or  shares  of  such  land,"  apply 
as  well  to  the  case  where  one  of  several  joint- tenants  has  been  in  possession  of  more 
than  his  tmdivided  share  in  any  portion  of  the  lands  held  jointly,  as  to  the  case 
where  he  has  been  in  possession  of  more  than  his  undivided  share  in  the  whole  of 
sucb  lands. 

The  case  of  TidbaU  v.  James  (29  L.  J..  K.  S.,  E^^ch.  91),  observed  on  and 
ezplai  ned. 
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E.  T.  1864.  Right  Hon.  the  Lobd  Chief  Justice  of  the  Common  Pleas,  at 
the  last  Assizes  for  the  county  of  Cork. 

At  the  trial,  the  plaintiff  read  in  evidence  a  lease  dated  the 
1st  day  of  March  1819,  whereby  Lord  Ennismore  demised  the 
lands  of  Killenleigh  to  the  plaintiff  James  Murphy,  and  his  brother 
Denis  Murphy,  to  hold  to  them,  their  heirs,  executors,  adminis- 
trators and  assigns,  for  the  life  of  the  plaintiff,  or  twenty-one  years. 
It  appeared  that  Denis  Murphy  had  died  about  eight  years  before 
the  present  ejectment  was  brought.  The  plaintiff  claimed  as  sur- 
viving joint-tenant  under  the  lease  of  1819;  and  the  defendaot 
as  devisee  under  the  will  of  his  father   Denis   Murphy. 

The  plaintiff  stated,  on  cross-examination,  that  about  twenty- 
seven  years  before  the  bringing  of  the  present  ejectment,  he  and 
his  brother  divided  a  farm  (part  of  the  demised  premises)  between 
them,  and  that  since  that  division  each  of  them  occupied  his 
own  part  in  severalty,  without  any  claim  on  the  part  of  the 
other. 

The  present  ejectment  was  brought  for  the  part  of  the  demised 
premises  which  had  been  so  occupied  in  severalty  by  Denis  Murphy 
and  the  defendant ;  the  residue  of  the  demised  premises,  which  had 
not  been  divided,  consisted  of  a  small  field,  and  was  in  the  pos- 
session of  an  under-tenant. 

The  plaintiff  further  stated  that  no  deed  of  partition  of  the 
lands  had  ever  been  executed ;  but  that  the  division  was  entirely 
by  a  parol  arrangement  between  himself  and  his  brother;  he 
also  stated  that,  with  respect  to  the  field  which  had  not  been 
divided,  each  brother  received  from  the  under-tenant  one-half 
of  the  rent  payable  in  respect  thereof;  and  that  since  the  parti- 
tion, each  brother  paid  to  the  head-landlord  one-half  of  the  rent 
reserved  under  the  lease  of  1819.  The  plaintiff  also  read  in 
evidence  a  deed  of  conveyance  of  the  lands  in  question  from  the 
eldest  son  of  Denis  Murphy. 

The  defendant,  who  was  a  son  of  Denis  Murphy  by  a  second 
marriage,  and  who  claimed  as  devisee  under  the  will  of  his  father, 
read  in  evidence  probate  of  that  will,  and  also  gave  evidence  of 
the  date  of  the  parol  partition. 
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At  the  close  of  the  case,  Counsel  for  the  defendant  contended  E.  T.  1864« 
that  the  plaintiff's  right  to  recover  was  barred  by  the  Statute 
of  Limitations ;  and  referred  to  the  case  of  Tidball  v.  James  (a) : 
and  also  submitted,  that  from  the  twenty-seven  years  possession 
in  severalty^  the  jury  might  presume  that  a  deed  of  partition 
had  been  executed,  notwithstanding  the  evidence  of  the  plaintiff. 
The  learned  Chief  Justice  accordingly  ledt  the  question  to  the 
jury,  whether  a  deed  of  partition  had  been  executed;  and  they 
found  that  no  such  deed  had  in  fact  ever  been  executed.    His 
Lordship  then,  by  consent,  directed  a  verdict  for  the  defendant; 
and  reserved  leave  to  the  plaintiff  to  move  to  have  that  verdict 
set  aside,  and  a  verdict  entered  for  him,  if  the  Court  above  should 
be  of  opinion  that  upon  the  whole  case  his  Lordship  should  have 
directed  a  verdict  for  the  plaintiff. 

On  a  previous  day  in  this  Term,  Chatterton  obtained  a  conditional 
order  to  set  aside  the  verdict  had  for  the  defendant  below,  and  to 
enter  a  verdict  for  the  plaintiff,  pursuant  to  leave  reserved. 


Joshua  Clarke  and  Jelleti  now  showed  cause. 

ChaUerton  and  Collins^  in  support  of  the  conditional  order. 


J,  Clarke. 

The  plaintiff  claims  as  surviving  joint-tenant  of  the  lease  of 
1819.  The  defendant  is  devisee  of  Denis  Murphy,  the  other  joint- 
tenant  of  that  lease.  Denis  Murphy,  and  those  claiming  under 
him,  have  been  in  several  possession  of  the  lands  the  subject  of 
the  ejectment,  for  more  than  twenty  years  before  the  bringing  of 
the  action.  It  is  submitted  that  such  possession  confers  a  good 
title  on  the  defendant,  under  the  joint  operation  of  the  2nd,  3rd, 
and  12th  sections  of  the  Statute  of  Limitations  (3  &  4  FF.  4,  c.  27). 

The  words  of  the  2nd  section  are : — *'  That  after  the  31st  of 
"December  1833,  no  person  shall  make  an  entry  or  distress,  or 
"bring  an  action  to  recover  any  land  or  rent,  but  within  twenty 
"  years  next  after  the  time  at  which  the  right  to  make  such  entry 
''or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to 

(a)  29  L.  J.,  N.  S.,  Exch.,  91. 


208 


COMMON  LAW  REPORTS. 


E.  T.  1864.  ''some  person  through  whom  he  claims;  or  if  snch  right  shall  not 

**  have  aecmed  to  any  persom  through  whom  he  claims,  then  within 
*'  twenty  years  next  after  the  time  at  which  the  right  to  make  such 
'*  entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to 
**  the  person  making  or  bringing  the  same." 

The  3rd  section  defines  the  time  when  the  right  shall  be  deemed 
to  have  first  accrued.  The  2nd  section  would  not  have  applied  to 
the  case  of  joint-tenants,  except  where  there  was  an  actual  ouster j  if 
it  had  not  been  for  the  12th  section,  on  account  of  the  Common  Law 
rule,  that  a  joint-tenant  is  seised  per  my  eiper  toui.  That  rale  has 
been  done  away  with  by  the  12th  section.  It  is  therefore  submitted 
that  the  moment  the  parties  went  into  separate  possession  of  their 
respective  moieties,  the  right  to  make  an  entry  or  distress,  or  to 
bring  an  action,  arose ;  and  as  more  than  twenty  years  have  elapsed 
since  that  time,  the  defendant  has  acquired  a  good  title  under  the 
statute.  It  may  be  here  observed  that  Blaekstone^  in  his  Commen" 
taries,  has  given  an  erroneous  translation  of  the  rule  that  joint- 
tenants  are  seised  per  my  et  per  tout;  in  2  Black.  Comm.^  p.  182, 
it  is  stated  that  ''joint-tenants  are  said  to  be  seised  per  my  et  per 
tout;  by  the  half  or  moiety  and  by  all."  The  word  ^*n^**  in  the 
rule  does  not  mean  '* one-half"  but  "nothing;"  and  the  meaning 
of  the  rule  is,  that  joint-tenants  are  seised  of  nothing  in  severalty, 
and  of  the  whole  in  jointure.  The  exact  force  of  the  words  is  given 
by  Lord  Coke  {Co.  Lit.  166  a),  where,  in  commenting  on  the  rule, 
he  says,  "  Et  aic  totum  tenet  et  nikil  tenet  seilieet  totum  eonjunctim 
et  nihil  per  $e  separatim."  This  subject  is  discussed  in  the  Repor- 
ter's noie  to  Murray  v.  HalUa). — ^[Christiam,  J.  The  words  of 
the  12th  section  of  the  Statute  of  Limitations  are: — "When  any 
''one  or  more  of  several  persons  entitled  to  any  land  or  rent  as 
"coparceners,  joint-tenants  or  tenants  in  common,  shall  have  been 
"  in  possession  or  receipt  of  tke  entirety^  or  more  than  his  or  their 
"  undivided  share  or  shares  of  such  land,  or  of  the  profits  thereof, 
"  or  of  such  rent."  In  the  present  instance  the  plaintiff  was  in 
separate  possession  of  one-half  of  the  land.  Does  the  section  apply 
to  such  a  case  as  that  ?] — The  words  "  entirety,  or  more  than  his 


(a)  7  C.  B.  455. 
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or  their  undivided  share  or  shares,"  refer  not  to  the  quantity  of  H.  T.  1864* 

,-,  .  ^.  ,.,,  ,.      Conmon  Plea$ 

land,  but  to  the  amount  of  interest  which  the  party  may  have  in 

any  portion  of  the  land ;  for  example,  if  one  of  two  joint-tenants 
he  in  exclusive  possession  of  one-tenth  of  the  land  for  twenty- 
years,  he  would  he  in  possession  of  the  "  entirety  of  such  land,'' 
within  the  meaning  of  the  12th  section,  so  as  to  acquire  a  title 
under  the  statute.  The  case  of  Tidball  v.  James  (a)  is  a  direct 
authority.  The  present  case  can  be  supported  without  the  aid  of 
the  12th  section,  as  the  exclusive  possession  for  twenty-seven  years 
amounted  to  an  actual  ouster. 
He  cited  Keefe  v.  Kirhy{h). 


Chatterton  and  Collins. 

By  the  Statute  of  Frauds  (7  W,  3,  c.  12)  a  joint-tenancy  could 
not  be  severed  except  by  an  instrument  in  writing ;  and  a  deed  was 
rendered  necessary  by  the  Real  Property  Amendment  Act  (8  &  9 
ViCf  c.  106).  The  jury  have  negatived  the  existence  of  a  deed  in 
the  present  case.  The  defendant  must  therefore  rely  on  the  Statute 
of  Limitations ;  and  he  cannot  avail  himself  of  the  2nd  section  of 
that  statute  without  the  aid  of  the  12th.  The  words  of  the  12th 
section  are : — '^  That  when  any  one  or  more  of  several  persons 
"entitled  to  any  land  or  rent,  as  coparcencers,  joint-tenants,  or 
*' tenants  in  common,  shall  have  been  in  possession  or  receipt  of 
"the  entirety,  or  more  than  his  or  their  undivided  share  or  shares 
''of  such  land,  or  of  the  profits  thereof,  or  of  such  rent,  for  his  or 
"their  own  benefit,  or  for  the  benefit  of  any  person  or  persons 
"other  than  the  person  or  persons  entitled  to  the  other  share  or 
"shares  of  the  same  land  or  rent,  such  possession  or  receipt  shall 
"not  be  deemed  to  have  been  the  possession  or  receipt  of  or  by 
"such  last-mentioned  person  or  persons,  or  any  of  them."  The 
words  "such  land  or  the  profits  thereof,  or  of  such  rent,"  refer 
to  the  land  or  rent  previously  mentioned  as  the  land  or  rent 
held  in  jointure,  coparcenery,  or  tenancy  in  common.  The  de- 
fendant puts  a  forced  construction  on  the  words  "entirety,  or 
more  than  his  or  their  undivided  share  or  shares;"  according  to 


(a)  29  L.  J.»  N.  S.,  Excb.,  91. 
VOL.  15 


(6;  6  Jr.  Com.  Law  Bep.  591. 
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H.  T.  1864.  his  eonatraetion  *< entirety''  would  be  eqoiTalent  in  many  cases 
to  a  small  portion^  and  ''more  than**  woold  fireqnentlj  mean  'Uess 


than.**  The  only  authority  cited  ia  the  case  of  HdbaU  y.  Jamef  (a); 
but  that  case  is  so  badly  reported  that  no  reliance  can  be  placed 
npon  it.  It  does  not  appear  from  the  report  of  that  case  how  the 
question  upon  the  Statute  of  Limitations  arose,  for  the  life  estate 
of  the  widow  of  the  testator's  father  continued  until  the  year  1845, 
and  the  joint-tenancy  did  not  arise  until  after  her  death  s  so  that  the 
separate  possession  of  the  joint-tenants  fell  much  short  of  the  twenty- 
years  required  by  the  statute:  the  rule  also  is  stated  to  have  been 
made  absolute,  whereas  the  effect  of  the  judgment  of  the  Court 
would  have  been  to  discharge  it. 


Jelieiif  in  reply* 

It  is  submitted  that,  on  the  true  construction  of  the  12th  section, 
when  a  parol  division  has  been  made  between  joint-tenants,  the 
statute  begins  to  run  from  the  moment  they  go  into  separate  pos- 
session of  their  respective  portions,  without  reference  to  whether 
the  division  be  equal  or  unequal.  J£  the  construction  put  on  the 
section  by  the  plaintiff  be  right,  it  would  apply  only  to  the  case  of  an 
unequal  division.  Such  a  construction  would  give  rise  to  many 
questions  of  difficulty ;  as,  the  question  whether  the  division  was 
equal  or  unequal  would  involve  investigations  which  would  render 
the  application  of  the  section  a  matter  of  difficulty  and  uncertainty. 
The  construction  contended  for  by  the  defendant  would  get  rid  of 
all  questions  of  that  kind. — [Cbbistian,  J.  You  read  the  section 
as  if  the  words  "  more  than  "  were  **  other  than."] — Yes.  But  the 
defendant  is  not  obliged  to  rely  on  the  12th  section  at  all ;  the 
twenty-seven  years'  exclusive  possession  by  him  and  those  under 
whom  he  claims  amounts  to  an  actual  outier:  Doe  d.  Fishar  v. 
Prouer  {b) — [Chustian,  J.  The  question  of  ouster  is  a  ques- 
tion for  the  jury,  and  you  did  not  ask  for  a  finding  upon  it.]— 
Again,  when  the  parol  division  had  been  made,  and  the  parties  had 
gone  into  several  occupation  of  their  respective  portions,  each 
became  tenant  at  will  to  the  other,  of  the  undivided  share  of  that 


(a)  UhitiKpra, 
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other  in  the  portion  occopied  by  him  in  seyeraltj:  Doe  d.  Tomei  H.  T.  1864. 
▼•  Chamberiaine  (a).  By  the  7th  section,  where  such  a  tenancy 
exists,  the  right  to  bring  the  action  or  make  the  entry  shall  be 
deemed  to  have  first  accrued  either  at  the  determination  of  such 
tenancy  or  at  the  expiration  of  one  year  next  after  the  commence- 
ment of  such  tenancy.  Twenty-one  years  are  therefore  sufficient 
in  the  case  of  a  tenancy  at  will ;  and  as  more  than  that  time  has 
elapsed  in  the  present  case,  it  is  submitted  that  the  defendant  has 
acquired  a  title  under  the  statute.  No  doubt,  the  case  of  Tidhali 
▼.  James (b)  is  badly  reported;  but  sufficient  appears  from  the 
judgment  of  Martin,  B.,  to  show  that  the  question  now  before  the 
Court  was  in  that  case  the  subject  of  decision. 
He  cited  Doe  d.  Orajf  v.  SUaunion{e), 


MONAHAH,  C.  J. 

This  is  an  ejectment  on  the  title,  tried  before  me  at  the  last 
Assises  for  the  county  Cork,  for  recovery  of  a  portion  of  the  lands 
of  Eillenleigh,  in  that  county,  containing  between  thirty  and  forty 
acres.  It  appeared  that,  by  a  lease  dated  the  1st  of  March  1819,  the 
farm  of  Kiilenleigh  was  demised  to  the  plaintiff  James  Murphy,  and 
his  brother  Denis,  their  heirs,  executors,  administrators  and  assigns, 
for  a  term  of  lives  still  in  being,  at  a  certain  yearly  rent.    It  further 
appeared  that  the  two  brothers  jointly  occupied  the  farm  from  the 
year  1819  to  about  the  year  1836  or  1837,  with  the  exception  of 
a  small  part,  containing  about  three  or  four  acres,  which  then  was, 
and  has  since  continued  in  the  possession  of  an  under-tenant. 
About  the  year  1836  or  1837,  on  the  occasion  of,  or  shortly  after, 
the  marriage  of  one  of  the  brothers,  they  made  a  parol  partition  of 
the  farm  between  them,  with  the  exception  of  the  small  part  in  the 
possession  of  the  under-tenant ;  and,  since  the  partition  so  made, 
each  brother  occupied  in  severalty  his  own  portion  of  the  farm  so 
allotted  to  him,  without  any  claim  or  disturbance  on  the  part  of  the 
other,  each  paying  half  the  head-rent,  and  each  receiving  half  the 
rent  payable  by  the  occupying  tenant  for  the  three  acres.    About 


(a)  5  M.  &  W.  U. 
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H.  T.  1864.  eight  years  ago  Denia  Murphji  one  of  the  leasees,  died,  having  pre- 
viously made  his  will,  by  which  he  devised  his  portion  of  the  lands 
to  the  defendant,  his  eldest  son  by  a  second  marriage,  he  having  had 
a  son  also  by  his  first  marriage ;  and,  since  the  death  of  his  father 
Denis,  the  defendant  has  been  in  possession  of  the  portion  of  the 
farm  which  had  been  in  the  possession  of  his  father  up  to  his  death; 
and  the  plaintiff  James  Murphy  has  been  in  the  possession  of  his 
own  divided  portion  of  the  lands  from  the  time  the  partition  was  so 
made  in  1836  or  1837*  The  present  ejectment  was  brought  in  the 
early  part  of  the  present  year,  by  the  plaintiff  James  Murphy,  for 
the  recovery  of  the  portion  of  the  farm  which  had  been  so  in  the 
exclusive  possession  of  his  brother  Denis,  from  the  year  1836. or 
1837  to  his  death,  about  eight  years  since,  and  which  has  since 
been  in  the  possession  of  the  defendant  as  his  devisee.  The  small 
plot  of  three  acres,  in  the  possession  of  the  under-tenant,  is  not 
included  in  the  ejectment ;  and  the  only  question  at  the  trial  was, 
whether  the  plaintiff,  as  surviving  joint  tenant,  was  entitled  to 
recover  Denis's  divided  portion  of  said  lands.  Mr.  Clarke^  for  the 
defendant,  relied  on  the  Statute  of  Limitations,  and  referred  to  a 
case  of  Tidball  v.  James  (a)  as  in  point.  He  also  suggested  that 
the  jury,  from  the  long  possession,  might  presume  that  there  had 
been  a  regular  partition  deed  between  the  plaintiff  and  his  brother 
Denis.  I  left  the  question  to  the  jury ;  who  however  found,  ac- 
cording to  the  evidence  of  the  plaintiff,  that  there  had  been  no 
partition  deed,  or  any  writing  on  the  subject,  between  the  brothers ; 
and  therefore  the  question  turned  entirely  on  the  Statute  of  Limi- 
tations, which  I  was  of  opinion  applied  to  the  case;  and  I  accordingly 
directed  a  verdict  for  the  defendant,  to  be  turned  into  a  verdict  for 
the  plaintiff  if  I  should  not  have  so  directed.  The  question  of  course 
depends  on  the  true  construction  of  the  2nd9  3rd,  and  12th  sections 
of  the  Statute  of  Limitations,  3  &  4  IT.  4,  c.  27. 

Under  the  2nd  section,  the  ejectment  must  be  brought  within 
twenty  years  next  after  the  right  to  bring  the  action  or  make 
the  entry  accrued  ;  and  under  the  3rd  section  the  right  shall 
be  taken  to  have  accrued  when  the  plaintiff  ceased  to  be  in  pos- 
session of  the  lands  for  which  the  ejectment  was  brought.    The 


(a)  29  L.  J.,  N.  S.,  Exch.  91. 
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ejectment  is  brought  for  the  thirty  or  forty  acres  of  land,  which  H.  T.  1864. 
the  late  .Denis  Murphy  was  in  exclusive  possession  of  from  the  ^'""»^^'«««- 
year  1836  or  1837  to  his  death;  and  therefore, />rtma /acte  the 
plaintiff  ceased  to  be  in  possession  thereof  in  1836  or  1837,  more 
than  twenty  years  before  the  bringing  of  the  present  ejectment; 
but  if  the  matter  rested  there,  the  question  would  have  arisen, 
whether  Denis  and  James  Murphy  having  been  joint  tenants,  the 
possession  of  one  joint  tenant  was  not  in  law  the  possession  of 
both ;  and  therefore  whether,  during  the  lifetime  of  Denis  Murphy, 
his  possession  should  not  be  considered  as  the  joint  possession  of 
himself  and  the  plaintiff;  and  if  this  was  so,  it  would  follow  that 
plaintiff  did  not  cease  to  be  in  possession  till  the  death  of  his 
brother  Denis,  which  occurred  only  seven  or  eight  year  since : 
but  then  comes  the  12th  section,  which  enacts  that,  where  any 
one  or  more  of  several  persons  entitled  to  any  land  or  rent,  as 
coparceners,  joint  tenants,  or  tenants  in  common,  shall  have  been 
in  possession  of  a  receipt  of  the  rents  of  the  entirety,  or  more 
than  his  or  their  undivided  share  or  shares  of  such  land,  for  his 
or  their  own  benefit,  or  for  the  benefit  of  any  person  other  than 
the  person  so  entitled  to  the  other's  share  of  said  land,  such  pos- 
session or  receipt  shall  not  be  deemed  to  have  been  the  possession 
or  receipt  of  such  last-mentioned  person.  The  argument  before 
us  turned  altogether,  I  may  say,  on  the  construction  of  this  section ; 
and  it  was  strenuously  argued  by  the  plaintiff's  Counsel  that  the 
late  Denis  Murphy  having  been  in  possession  of  only  a  divided 
moiety  of  the  entire  farm,  he  was  not,  within  the  terms  of  that 
section,  in  possession  of  the  entirety,  or  more  than  his  undivided 
share  of  such  land.  This  ^argument  we  cannot  adopt.  We  are 
of  opinion  that  the  section  applies,  not  merely  to  the  case  in 
which  the  joint  tenant  or  tenant  in  common  is  in  possession  of 
the  entirety^^of  the  whole  farm  or  estates  held  jointly  or  in  com- 
mon, but  that  it  equally  applies  to  the  case  in  which  the  joint 
tenant  or  tenant  in  common  is  in  the  exclusive  possession  of  the 
entirety  of  any  portion  of  the  lands  so  held  jointly  or  in  common. 
In  this  case,  the  ejectment  is  brought  for  thirty  or  forty  acres  of 
land;  of  these  thirty  or  forty  acres,  the  late  Denis  Murphy,  and 
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H.  T.  1864.  the  defendant  daiming  under  him,  hare,  for  the  laBt  twenty-seTea 

or  twenty-eight  years,  been  in  the  possession  of  the  entirety,  within 
the  terms  of  the  12th  section ;  and  that  the  fact  of  the  other  joint 
tenant  having  been  in  possession  of  the  entirety  of  other  portions 
of  the  entire  thing,  held  jointly,  does  not  in  any  way  prevent  the 
co-tenant  having  been  in  possession  of  the  entirety  of  the  land 
sought  to  be  recovered  in  this  ejectment.  Denis  Murphy  was  in 
possession  of  the  entire,  though  his  title  was  only  to  an  undivi- 
ded moiety ;  and  that  the  words  ''  or  more  than  his  undivided  share" 
apply  only  to  the  case  in  which  the  party  is  in  possession  of  an 
undivided  share  greater  than  what  he  is  really  entitled  to:  ai| 
for  example,  if  there  be  originally  and  in  fact  three  joint  tenants, 
and  one  of  the  three  cease  to  be  possessor,  and  the  farm  is  held 
jointly  by  the  other  two,  in  this  case  neither  of  the  other  two 
are  in  possession  of  the  entirety  of  anything ;  but  each  is  io  pos- 
session, within  the  Act,  of  more  than  his  undivided  share.  On 
these  grounds,  I  confess  that  I  never  entertained  any  doubt  bat 
that  the  present  case  came  within  the  terms  of  the  12th  section 
of  the  Act,  the  plaintiff  and  his  brother  Denis  having  each  been 
in  possession  of  the  entirety  of  certain  portions  of  the  land  held 
under  the  lease,  and  that  cases  like  the  present  were  precisely 
the  cases  intended  to  be  provided  for :  any  other  construction  would 
be  attended  with  most  extraordinary  results.  Suppose,  for  instance, 
that  the  entire  farm  demised  by  the  lease  of  1819  consisted  of  100 
acres,  each  of  equal  value,  and  that  one  of  the  two  joint  tenants 
had  been  in  exclusive  possession  of  seventy  acres,  and  the  other 
of  only  thirty,  the  plaintiff's  argument  would  establish  that  the 
party  having  the  seventy  acres  would  be  entitled  to  retain  it,  and 
also  recover  an  undivided  moiety  of  the  thirty  acres,  because  the 
seventy  acres  were  more  and  the  thirty  less  than  their  respective 
shares.  But,  even  if  there  was  any  doubt  on  the  question,  the 
precise  point,  and  on  precisely  the  same  grounds,  has  been  decided 
by  the  Court  of  Exchequer,  at  Westminster,  in  the  case  reported  in 
the  Law  Journal^  to  which  I  have  referred.  During  the  argument, 
some  doubt  was  suggested  as  to  the  accuracy  of  the  report  of  that 
case ;  and  no  doubt  it  is  inaccurate  in  stating  that  the  cause  shown 
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ftgainst  the  conditional  order  was  disallowed ;  whereas  it  was  in  fact  H.  T.  1864. 
allowed ;  and  the  report  is  also  not  very  distinct,  in  showing  how 
the  question  on  the  statute  arose  in  that  case,  as  the  joint  tenancy 
created  by  the  will  of  the  testator  did  not  arise  till  after  the  death 
of  the  widow,  who  lived  till  within  far  less  than  twenty  years  of  the 
bringing  of  the  ejectment.     Under  these  circumstances,  I  took  the 
liberty  of  writing  to  Baron  Martin,  who  delivered  the  judgment  of 
the  Court  on  the  subject,  and  he,  in  answer  to  my  letter,  has  very 
kindly  corrected  the  inaccuracies  in  the  report  of  that  case,  and  stated 
that  the  Court  decided  the  question  altogether  on  the  12th  section 
of  the  Statute  of  Limitations;   and  that  the  question  as  to  the 
widow's  life  estate  having  so  recently  determined,  was  out  of  the 
case  in  this  way — she  having  never  gone  into  possession  of  the  four 
acres  in  question  in  the  case,  but  having  permitted  her  son  and 
daughter  to  occupy  each  two  acres  of  the  four,  the  Court  inferred 
that  she  had  surrendered  to  them  her  life  estate ;  and  therefore  that 
the  joint  estate  created  by  the  testator's  will  came  into  operation  at 
the  time  of  such  supposed  surrender ;  and  therefore  that  the  ques- 
tion on  the  Statute  of  Limitations  arose  in  that  case  substantially  in 
the  same  way  as  in  the  case  before  us ;  and  that  the  Court  came  to 
the  same  conclusion,  as  I  have  already  stated,  we  have.    I  may  also 
mention  that  Mr.  Baron  Martin,  in  his  letter  to  me — what  I  do  not 
think  we  have  acted  on  here,  but  which  certainly  is  an  improvement 
on  our  practice — that,  whenever  at  a  trial  the  Judge  reserves  liberty 
to  have  the  verdict  entered  for  plaintiff  or  defendant,  not  having 
submitted  any  question  to  the  jury — that,  in  such  reservation,  it  is 
always  implied  that  the  Court  is  to  be  at  liberty  to  draw  such 
inferences  from  the  facts  as  in  their  opinion  the  jury  ought  to  have 
drawn,  if  the  question  had  been  submitted  to  them;  and,  accord- 
ingly,  in  the  case  to  which  I  have  referred,  the  Court  presumed  that 
the  widow  had  surrendered  her  life  estate ;  being  of  opinion  that  the 
jury  ought  so  to  have  found,  in  case  the  question  had  been  submit- 
ted to  them. 

On  the  whole,  therefore,  on  the  authority  of  this  case,  and  our 
own  opinions,  that  it  was  rightly  decided,  we  are  of  opinion  that 
the  verdict  obtained  by  the  defendant  should  stand,  and  the  cause 
shown  against  the  conditional  order  obtained  by  the  plaintiff  allowed. 
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Exchequer. 


KEMP  V.  CANAVAN. 


(Exchequer.) 


Nw,  22,  25. 


Thecons^or,  This  was  an  action  of  trover,  to  recover  the  price  of  700  bags  of 

lading,     loses  ryegrass  seed. 

his    right    of 

stoppage  til  The  defendant  pleaded  :.#-First,  a  traverse  of  the  plaintiff's 

trangitu,  npon  ,  .        -    , 

the  insolyency  ownership  of  the  goods. 

of  the  consig-        ^  ««  .  /.  .« 

nee,    when/^        Secondljs  a  traverse  of  the  conversion. 

Cheney, the  Thirdly — "That  the  plaintiff's  only  title  to  the  goods  was  as 

has  been  ^ans?  "  assignee  of  a  certain  bill  of  lading,  whereby  the  said  goods  had 

ferred,  by  in^  "been  consigned  by  the  defendant  to  certain  other  persons;  and 

va^ST^^M^^'  "  *^®  plaintiff  took  and  received  the  said  bill  of  lading,  knowing 

fide^  and  with-  « that  the  goods  were  in  transiiUy  and  had  not  been  paid  for ;  and 
out  notice  of 

the  consignee's  "  that  a  bill  of  exchange  had  been  given,  with  nearly  three  months 
insolvency.  18 

and   19  Vic^  '*  to  run,  for  the  price  of  the  goods ;  and  had  notice,  at  the  time  of 
c  111. 

*'  the  indorsement  of  the  bill  of  lading,  that  the  purchasers  were  in 

''  insolvent  circumstances,  and  that  the  said  bill  was  not  likely  to  be 

<*  paid  at  maturity." 

Fourthly — "  That  the  plaintiff's  only  right  to  the  goods  was  as 
''  the  assignee  for  value  of  a  certain  bill  of  lading,  whereby  the 
"said  goods  had  been  consigned  by  the  defendant,  the  sender 
"thereof,  to  certain  other  persons,  the  purchasers  thereof;  and 
"  before  the  time  of  the  said  assignment  to  the  plaintiff,  the  de- 
"  fendant  stopped  the  said  goods  in  transitu  (the  purchasers  being 
"  then  insolvent),  the  price  thereof  then  being,  and  still  continuing, 
"  wholly  unpaid." 

The  action  was  tried  before  Fitzgebai^d,  B.,  at  the  Sittings  after 
Trinity  Term  1864.  It  appeared  that  the  plaintiff  was  a  com  mer- 
chant in  Exeter.  The  goods  in  question  were  sold  on  shipboard, 
by  the  defendant,  a  merchant  in  Newry,  to  the  Messrs.  Seacombe, 
of  Exeter,  in  January  1864.     The  defendant  received  a  bill  of 
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exchange,  at  throe  months,  from  the  Messrs.  Seacombe,  for  the  M.  T.  1864. 

price  of  the  goods.    The  Messrs.  Seacombe  were  indebted  to  the     ^^  -  ^      / 

plaintiff;  and,  on  the  13th  of  January  1864,  he  took  the  bill  of 

lading,  indorsed  by  them,-  at  the  value  of  £560.     The  Messrs.    canavan. 

Seacombe  were  adjudicated  bankrupts  upon  the  23rd  of  July  1864. 

The  defendant  got  the  goods  into  his  possession  before  the  30th  of 

January,  and  sold  them. 

His  Lordship  refused  to  nonsuit  the  plaintiff  at  the  request  of 
the  defendant's  Counsel ;  and  the  jury  found  for  the  plaintiff, 
with  £660  damages.  Execution  was  stayed,  with  the  plaintiff's 
consent,  on  the  terms  of  the  amount  of  the  damages  being  lodged 
in  Court,  and  leave  to  move  for  a  new  trial  was  reserved. 

A  conditional  order  for  a  new  trial,  pursuant  to  the  leave  re- 
senred,  having  been  obtained — 

/.  E,  Walsh  (vrith  whom  was  W.  J.  O'DriscoU)  now  showed 
cause. 

The  vendor's  right  of  stoppage  in  transitu  was  lost  by  the 
indorsement  of  the  bill  of  lading  to  the  defendant,  bona  fid»  for 
valuable  consideration,  and  in  ignorance  of  the  consignee's  insol- 
vency: 18  &  19  Vic,  c.  Ill,  s.  1  (Bills  of  Lading  Act).  The 
first  section  of  that  statute  is  explained  by  the  preamble,  which, 
in  substance,  states  that  the  object  of  the  Act  is  to  vest  in  the 
assignee  of  a  bill  of  lading  all  right  of  action  upon  it;  to  do 
away  with  the  old  law,  as  to  chases  in  action,  in  this  case, 
and  to  put  bills  of  lading  upon  the  same  footing  as  bills  of 
exchange :  Lickbarrow  v.  Mason  (a) ;  Abbot  on  Shippings  pp. 
408-9;    Maclachlan  on  Shipping,  p.  341. 

This  question  has  never  been  raised  in  England  since  the  18 
and  19  Ftc,  c.  Ill,  became  law. 

/.  A.  Phillips^  in  support  of  the  order. 

A  right  to  stoppage  in  transitu  either  arises  from  a  contract 
to  deliver,  in  the  bill  of  lading,  or  it  is  a  condition  annexed  to 

(a)  2  T.  B.  63;  8.  C,  1  H.  Bl.  357;  6  East,  31 ;  2  8m.  L.  C.  630-32. 
VOL.  15.  28  L 
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M.  T.  1864.  it ;  tberefon,  in  ather  ease,  the  right  of  stopptge  hj  the  ▼endor 

follows  the  bill  of  lading  into  the  hands  of  an  indorsee  for  yalue, 
upon  the  insolvency  of  the  original  consignee. 

CANAVAff. 


Nov.  29.  FiooTy  C.  B.,  read  the  following  judgment : — 

I  found  some  difficulty,  during  the  discussion  of  this  case,  in 
understanding  the  defendant's  argument;  and  I  am  not  sure  that 
I  yet  rightly  apprehend  it  As  far  as  I  can  collect,  he  relies  upon 
the  first  section  of  the  Bills  of  Lading  Act,  18  &  19  Vie^  c  111, 
which  contains  these  words : — '^  Every  consignee  of  goods  named 
*'in  a  bill  of  lading,  and  every  indorsee  of  a  bill  of  lading  to 
*^whom  the  property  in  the  goods  therein  mentioned  shall  pass 
''upon  or  by  reason  of  such  consignment  or  indorsement,  shall 
M  have  transferred  to,  and  vested  in  him,  all  rights  of  suit,  and 
''  be  subject  to  the  same  liabilities  in  respect  of  such  goods,  as  if 
''the  contract  contained  in  the  bill  of  lading  had  been  made 
"with  himself."  And  I  understand  the  defendant's  Counsel  to 
contend  that  since,  upon  the  insolvency  of  the  consignee,  the 
consignor  would  have  had  the  right,  as  against  the  consignee,  of 
stopping  the  goods  in  iratuiiu^  and  since  (as  he  contends)  eveiy 
indorsee  "shall  bo  subject  to  the  same  liabilities  in  respect  of 
"the  goods  as  if  the  contract  in  the  bill  of  lading  had  been 
"made  with  himself,"  it  follows  that  the  consignor  has  a  similar 
right  of  stoppage  in  tramiiu  against  every  successive  indorsee; 
in  other  words,  he  must  contend,  in  this  view  of  the  Act  of  Par- 
liament, that  the  rule  laid  down  in  the  case  of  Liekbarrow  v. 
Moion  (a)  is  no  longer  law ;  and  that,  under  the  statute,  the  right 
of  the  consignor  to  stop  in  tramitUy  upon  the  insolvency  of  the 
consignee,  exists,  notwithstanding  an  indorsement  made  before  the 
stoppage,  by  the  consignee  to  a  purchaser  for  value,  taking  the 
indorsement  bona  fide^  and  without  notice  of  the  consignor's  in- 
solvency. 

It  appears  to  me  impossible  to  give  such  a  construction  to  the 
1st  section  of  the  statute,  even  if  the  2nd  section  had  not  expressly 

(a)  2  T.  B.  68;  8.  C,  H.  &  BI.  867 :  6  Bait,  21  n. 
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provided  that  nothing  in  the  Act  should  prejadice  ^*or  affed**  any  M.  T.  1864. 
right  of  stoppage  int/ramiiu.    The  recital  of  the  Act*  coupled  with         ^  '^^* 


V. 


its  enactments,  shows  that  the  object  of  the  Legislature  was  to 

extendi  and  not  to  abridge  the  rights  ^f  indorsees,  and  the  pro-     cavayan. 

tection  which  the  hiw  afforded  to  them.    The  purposes  recited  in  the 

Act  are  two.     The  first  is  to  remedy  the  inconvenience  of  the 

existing  law,  by  which,  according  to  the  custom  of  merchants,  the 

'^  property  in  gpods"  may  pass  by  indorsement  to  the  indorsee,  but 

nevertheless  ^*  all  rights  in  respect  of  the  contract  contained  in  the 

bill  of  lading  continued "  in  the  original  shipper.     The  preamble 

recites  that  "it  is  expedient  thai  such  righia  should  pass  with  the 

property.'*     The  second  purpose  of  the  Act  (with  which  however 

we  are  not.  dealing  here)  was  to  make  the  bill  of  lading,  in  certain 

eases,  conclusive  evidence  against  the  master  or  other  person  signing 

it,  that  the  goods  mentioned  in  it  have  been  shipped  on  board  the 

vessel,  on  board  which  they  are  by  the  bill  of  lading  represented 

to  have  been  shipped. 

The  first  purpose  of  the  Act  is  effected  by  the  first  section.  It 
deals  only  with  rights  and  liabilities  arising  from  the  contract  con- 
tained in  the  bill  of  lading.  The  right  of  stoppage  tn  transitu  is 
not  created  by  what  is  contained  in  that  contract;  it  is  entirely 
collateral  to  that  contract.  The  contract  contained  in  the  bill  of 
lading  is  merely  an  agreement  by  which  the  master  or  other  person 
acting  for  the  owner  of  the  vessel  stipulates,  in  consideration  of  the 
freight  and  other  matters  (usually  primage  and  overage),  to  deliver 
the  goods  shipped  by  the  shipper  (or  consignor),  to  the  person 
named  as  consignee,  or  to  his  assigns,  or  to  the  shipper's  order, 
or  otherwise,  according  to  the  form  adopted  in  the  bill  of  lading* 
But  the  right  of  stoppage  in  transitu  does  not  arise  out  of  any 
contract  between  the  master  or  owner  of  the  Tessel  and  the  shipper 
or  consignor  of  the  goods :  it  arises  out  of  the  sale  of  the  goods 
made  by  the  consignor  or  shipper  to  the  consignees,  or  to  the  in- 
dorsee of  the  bill  of  lading.  Whether,  as  some  have  supposed,  the 
right  of  stoppage  tn  transitu  is  in  effect  a  right,  wholly  or  in  part, 
to  rescind  the  contract  of  sale,  or  is  (according  ta  other  very  high 
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Exchequer, 

and  seller  of  the  goods, — such  dominion  being  retained  until  the 
goods  shall  have  reached  their  destination,  and  have  come  into  the 
possession  of  the  consignee  or  buyer  of  the  goods, — in  either  of 
these  two  views  the  interest  in  the  bill  of  lading,  by  which  the 
person  who  has  signed  it  is  bound  to  carry  the  goods  according 
to  its  terms,  remains  unchanged  and  binding.  In  Bioxam  v. 
Saunders  (a\  Mr.  Justice  Bayley  treats  the  right  of  stoppage 
til  trafuitH  as  a  part  of  the  dominion  of  the  owner  of  the  goods, 
who  in  selling  them  retains  the  possession  of  them  until  the  price 
shall  have  been  paid.  ^  The  buyer's  right  in  respect  of  the  price,** 
he  says,  ''  is  not  a  mei*e  lien  which  he  forfeits  if  he  parts  with  the 
"  possession,  but  grows  out  of  his  original  ownership  and  dominion ; 
'*  and  payment  or  a  tender  of  the  price  is  a  condition  precedent  on 
''  the  buyer's  part ;  and  until  he  makes  such  payment  or  tender,  he 
"  has  no  right  to  the  possession.**  He  then  says : — *'  If  the  seller 
*'  has  dispatched  the  goods  to  the  buyer,  and  insolvency  occurs,  he 
**  has  a  right,  in  virtue  of  his  original  ownership,  to  stop  them  in 
**  transitu.**  And  he  cites  Mason  v.  LieUnnrrow  {b\  and  several 
other  authorities.  He  then  proceeds : — *'  Why  ?  Because  the  pro- 
**  perty  is  vested  in  the  buyer,  so  as  to  subject  him  to  risk  of  any 
"  accident ;  but  he  has  not  an  indefeasible  right  to  the  possession : 
^<and  his  insolvency,  without  payment  of  the  price,  defeats  that 
''right.**  Other  authorities  lean  to  the  view  that  the  right  to 
stop  til  transitu  is  a  right  to  rescind  the  contract  on  the  buyer's 
insolvency. 

The  authorities  at  both  sides  are  collected  in  the  note  to  ZteA- 
barrow  v.  Mason  (c).  In  either  view,  it  is  a  right  arising  from  the 
relation  of  vendor  and  vendee,  and  it  is  not  created  by  a  mere  bill 
of  lading.  And  if  it  be  not,  there  is  no  colour  for  the  argument 
that  the  1st  section  of  the  Bills  of  Lading  Act  (18  <&  19  Vie.,  c.  Ill) 
preserves  to  the  vendor  and  consignor  the  right  to  stop  in  transitu, 
after  the  consignee  has  transferred  the  bill  of  lading  to  a  bona  fids 
indorsee  for  value,  without  notice  of  the  consignee's  insolvency; 

(a)  6  B.  &  C.  948.    This  case  was  not  cited  in  the  argnment. 
(6)  1 H.  BL  S57.  (c)  Sm.  L.  C.  630,  682. 
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a  right  which  ever  since  the  cane  of  Liekbarrow  v.  Mason  has  M.  T.  1864. 
been  treated  hy  all  onr  Courts  of  Justice,  as  well  as  by  the  whole 
mercantile  community,  as  destroyed  by  such  an  indorsement.  I 
must  add  that,  without  any  reasoning  upon  the  subject,  I  should 
be  disposed  to  the  opinion  that  the  Legislature  would  not,  other* 
wise  than  by  express  and  clear  enactment,  have  made  so  large 
and  important  a  change  in  the  commercial  law  of  the  land.  But, 
for  the  reasons  which  I  have  here  stated,  it  appears  to  me  that  the 
argument  addressed  to  us,  founded  upon  the  terms  of  the  1st  sec- 
tion of  the  statute,  wholly  fails. 

It  is  hardly  necessary  to  refer  to  the  2nd  section.  I  think  it 
afibrds  an  additional  reason  for  holding  that  the  Legislature  had 
no  intention  of  altering  the  law  in  reference  to  the  right  of  stop- 
page tn  transitu. 

In  a  case  reported  in  1 1  Com.  Bench,  N.  &,  p.  842  (a)  [^Smurth* 
watte  V.  FFi7At«w],'an  attempt  was  made  to  give  a  singular  con- 
struction to  the  1st  section  of  this  Act  of  Parliament.  That  was 
an  action  for  freight,  brought  by  shipowners  against  intermediate 
indorsees  of  a  bill  of  lading.  The  question  arose  upon  demurrer. 
It  appeared  upon  the  pleadings  that  the  plaintiffs  had  made  a  bill 
of  lading,  by  which  the  cargo  was  to  be  delivered  to  Schroder  and 
Co.,  or  their  assigns,  paying  freight  for  the  cargo.  The  defendants 
in  the  action  purchased  the  cargo  for  a  valuable  consideration, 
which  was  paid,  and  obtained  an  indorsement  of  the  bill  of  lading ; 
and  subsequently  sold  the  goods,  and  indorsed  the  bill  of  lading  to 
other  parties.  The  plaintiffs  contended  that,  although  the  defe.nd- 
ants  had  parted  with  all  property  and  interest  in  the  goods  (the 
transaction  of  the  transfer  not  being  in  any  manner  impeached), 
the  defendants  were  nevertheless  liable  to  the  freight.  In  support 
8f  this  view,  the  plaintiff's  Counsel  contended  (in  a  way  not  very 
dissimilar  to  that  which  was  pursued  in  the  argument  before  us) 
that  every  indorsee  of  the  bill  of  lading  through  whose  hands  the 
property  in  the  goods  may  have  passed  was  liable  for  the  freight, 
hy  force  of  those  words  of  the  1st  section  of  the  statute  by  which 
the  property  in  the  goods,  and  all  rights  of  suit,  were  transferred 

(a)  This  case  was  not  dted  in  the  argnment. 
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<<  goods  as  if  the  contract  contained  in  the  bill  of  lading  had  been 


^^  '*  made  with  himself."    The  Conrty  without  hearing  the  argument 

CANAYAN.  of  defendant's  case,  decided  against  the  plaintiff,  holding  (in  the 
language  of  Lord  Chief  Justice  £rle  that,  **  Looking  at  the  whole 
"statute,  the  obvious  meaning  is,  that  the  assignee  who  reeeivei 
"  the  cargo  shall  have  all  the  rights  and  bear  all  the  liabilities  of 
^ a  contracting  party;  but  that,  if  he  passes  on  the  bill  of  lading 
"by  an  indorsement  to  another,  he  passes  on  all  the  rights  and 
"  liabilities  which  the  bill  of  lading  carries  with  it.**  The  language 
of  Mr  Justice  Williams  is  very  closely  applicable  to  the  case  before 
us : — "  The  general  scope  of  the  Act  is,  that  whereas  before,  by  the 
"custom  of  merchants,  the  property  in  the  goods  passed  by  the 
**  indorsement  and  delivery  of  the  bill  of  lading ;  now,  all  the  rights 
"  and  liabilities  of  the  consignor  under  the  contract  shall  pass  with 
"the  property — ^that  is,  that  where  the  right  of  property  leaves  the 
^ party ^  the  rights  and  liabilities  under  the  eoniraet  shaU  leave  him 
"  aboJ' 

A  case  occurred  very  recently  (in  January  1863),  in  the  Court 
of  Admiralty  in  England — ^the  case  of  "  The  Tigress^"  reported  in 
32  Law  Jour.^  Admiralty  Cases^  p.  97  (a),  before  Doctor  Lush- 
ington ;  and,  when  I  name  that  most  able  and  accomplished  Judge, 
let  me  add  that  I  cite  one  of  the  very  highest  authorities  on  this 
branch  of  the  law.  There  the  plaintiffs,  consignees  of  a  bill  of 
lading,  which  was  framed  in  three  parts,  indorsed  one  of  them, 
as  vendors  of  the  goods,  to  a  person  named  Bushe,  as  vendee, 
who  became  insolvent.  Before  any  delivery  of  the  goods  to  Bashe 
under  the  first  indorsement,  and  before  any  demand  of  the  goods 
was  made  by  or  under  him,  of  the  master,  the  plainti£Bs  learned  the 
fact  that  Bushe  was  insolvent ;  and  they  thereupon  indorsed  another 
part  (or  duplicate)  of  the  bill  of  lading,  making  the  goods  deliver- 
able to  their  own  order ;  and  caused  a  demand  of  the  goods  to  be 
made  under  it  (that  indorsement)  of  the  master  of  the  vessel,  with  an 
offer  to  him  of  indemnity  against  any  claim  of  Bushe  under  the 

(a)  This  case  was  not  cited  in  the  srgomoat 
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indonement  made  to  Bnshe.    The  master  refased  to  deliver  the  M.  T.  1864. 
goods  in  pursuance  of  this  demand ;  and  the  plaintifis  filed  their     ^   —  y?^/ 


petition  in  the  Court  of  Admiralty,  for  the  purpose  of  recovering, 
by  arrest  of  the  ship,  damages  for  the  refusal  of  the  master  to  canavah. 
deliver  the  cargo.  The  plaintiff's  demand  in  the  suit  was  resisted, 
in  argument  before  the  Court,  upon  the  ground  (among  others)  that 
the  plaintifis  had  not  showYi  in  their  petition  what  had  become  of 
the  outstanding  indorsement  to  Bushe,  and  that  this  omission  consti- 
tuted a  fatal  defect  in  their  title  to  maintai^i  the  suit.  Doctor  Lush- 
ington  held  that  it  was  only  necessary  for  the  plaintiffs  against  the 
master,  and  with  a  view  to  stoppage  in  transitu^  to  assert  their  title 
as  vendors  and  owners  of  the  goods,  and  that  the  master  was  bound 
to  give  effect  to  the  plaintiff's  claim,  unless  he  was  aware  of  a  legal 
defeasance  of  that  claim ;  and  that  it  lay  on  him  to  show  it.  Doctor 
Lushington  said : — "  Were  the  vendor  obliged  formally  to  prove  his 
"  title  to  exercise  the  right  of  stopping  in  trafuiiu^  that  right  would 
"  be  worthless,  for  the  validity  of  a  stoppage  in  iransiiu  depends 
''upon  several  conditions.  First,  the  vendor  must  be  unpaid; 
"  secondly,  the  vendee  must  be  insolvent ;  thirdly^  the  vendee  must 
"  mot  have  indorsed  over  for  value.  But  the  proof  that  these  condi- 
^  tions  have  been  fulfilled  would  always  be  difficult  for  the  vendor, 
''often  impossible***  This  judgment  was  delivered  more  than  seven 
years  aflter  the  passing  of  the  Bills  of  Lading  Act ;  and  it  shows  that 
it  had  not  entered  into  the  thoughts  of  Doctor  Lushington  that,  by 
the  operation  of  that  statute,  the  right  of  stoppage  tn  transitu  was 
preserved  to  the  consignor  after  the  consignor's  vendee,  who  was  the 
consignee  or  indorsee  of  the  bill  of  lading,  had  indorsed  it  once  to  a 
third  party,  taking  the  indorsement  bona  fide  for  value,  and  without 
notice  of  the  insolvency  of  the  vendor. 

We  are  of  opinion  that  the  rule  of  law  as  to  stoppage  in  transitu^ 
laid  down  in  Liehbarrow  v.  Mason^  remains  whoUy  unaffected  by 
the  Bills  of  Lading  Aet  (18  &  19  Vie^  c.  Ill);  that  the  direction 
given  by  my  Brother  Fitzgbbai.o  to  the  jury  in  this  case  was  per- 
fectly correct,  and  that  there  is  no  ground  whatever  for  disturbing 
the  verdict. 
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M.  T.  1864.       I  have  thought  it  right  to  state  my  reasons  for  my  judgment  in 
'     this  form,  because,  although  the  case  appears  to  be  wholly  free  from 


V, 


the  least  cause  for  doubt,  I  nevertheless  think  it  desirable  to  meet 
CANAVAN.    every  attempt  made  in  a  Court  of  Justice  to  shake  settled  principles 
of  commercial  law,  by  a  deliberate  decision,  announced  in  a  shape 
in  which  it  is  not  likely  to  be  misunderstood. 

Cause  shown  allowed. 


H.  T.  1863.  DANIEL  MURPHY  v.  HUGH  POLLOCK  and 

/"t^864.  JAMES  W.  POLLOCK. 

In  an  action  This  was  an  action  brought  by  the  plaintiff,  as  administrator  of  his 

asftiDst  a  mas-  .  <■      -r      <•  /^ 

ter,  by  a  aer-  deceased  son  Daniel  Murphy,  to  recover  damages  under  Lord  Camp- 

riS^'^tiSSl  bell's  Act  (9  &  10  Vic,  c.  93)  for  his  son's  death,  caused  by  the 

Z  ^l^  explosion  of  a  steam-engine  of  the  defendants,  whUe  the  deceased 

^ce    of  A     ^as  working  the  engine,  in  the  employment  of  the  defendants. 

or  the  negU-       ^he  summons  and  plaint  contained  four  counts.     The  first  count 
genoe   of   the 

master,    there  complained  that  the  defendants  were  possessed  of  a  rope  factory  and 
must  be  more 

than  8ome  evL  mill,  and  steam-engine  and  machinery  therein ;  and  deceased  was 
denee  of  negli- 
gence.    Mere  employed  in  the  factory ;  and  the  defendants  of  themselves  so  negu- 
oonjectnre  and 
iacts    consist-  gently,  carelessly  and  improperly  conducted  themselves  in  and  about 

accident,    and  ^^^  management  of  the  steam-engine  and  machinery,  that  the  engine 
^*^ju^OTt!  exploded,  and  he  was  nearly  kiUed. 

neehffenoer^  The  second  count  complained  that  the  defendants  were  possessed 

"^^t^^^^  ^  of  a  certain  factory  and  mill,  and  of  a  certain  steam-engine  and 
ji"7*  machinery  therein ;  and  the  deceased  was  employed  by  the  defend- 

ants in  the  factory;  and  the  defendants  so  negligently,  carelesdj 
and  improperly  conducted  themselves  by  neglecting,  and  omitting  to 
employ  competent  persons  to  work  and  manage  said  *  engine  and 
machinery,  and  by  employing  servants  who  were  incompetent  and 
unfit  for  said  work  and  management,  as  the  defendants  well  knew, 
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bat  of  which  the  deceased  was  ignorant,  that  by  reason   of  the  H.  T,  1863. 

Exchequer. 
defendants'  negligence,  dc,  &c.,  the  steam-engine  exploded  and  the 

deceased  was  killed. 

The  third  count  complained  that  the  defendants  were  possessed, 
&e.  &c^  and  the  deceased  was  employed,  dsc,  &c.,  and  the  defendants 
so  negligently  and  carelessly  conducted  themselves,  by  providing  a 
defective  steam-engine  and  machinery,  of  which  the  defendants 
knew,  but  of  which  the  deceased  was  ignorant;  and  by  reason  of 
the  said  negligence  and  carelessness,  said  steam-engine  exploded, 
whereby  he  was  killed. 

The  fourth  count  complained  that  the  defendants  were  possessed 
of,  &c,  &c^  and  the  defendants  so  carelessly,  &o.,  &c.,  conducted 
themselves,  by  themselves  and  their  servants,  in  and  about  the 
management  and  use  of  the  said  steam-engine  and  machinery, 
that  by  reaaon  thereof  the  steam-engine  exploded,  whereby  he 
was  killed. 

To  the  Jirst  count  the  defendants  pleaded : — 

1.  That  they  did  not  personally  manage  the  engine. 

2.  That  there  was  no  such  negligence,  &c^  &c.,  on  the  part  of 
the  defendants. 

3.  That  the  engine  did  not  explode  through  their  negligence; 

4.  That  the  engine  was  under  the  sole  and  and  exclusive  con- 
duct, control  and  management  of  the  deceased,  as  servant  and 
manager  thereof ;  and  that  the  defendants  did  not  personally  inter- 
fere with  the  management  thereof ;  and  that  it  exploded  while  so 
under  the  sole  and  exclusive  control,  conduct  and  management  of 
the  deceased. 

5.  That  the  explosion  of  the  engine  was  proximately  caused 
bj  the  negligence,  &c.,  &c.,  of  the  deceased  as  defendants'  servant 
and  manager. 

To  the  second  count  the  defendants  pleaded: — 

1.  That  they  did  not  neglect  to  employ  a  competent  person  in 
their  factory. 

2.  That  they  had  no  such  knowledge  as  alleged. 

3.  That  there  was  no  such  ignorance  on  deceased's  part  as 
alleged. 
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H.  T.  1863.       4.  That  the  servant  employed  by  the  defendants  to  work  and 
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manage  the  engine  was  Daniel   Murphy  himself,   and  that  the 

explosion  took  place  under  and  through  his  own  working  and 

POLLOCK,     management. 

5.  That  defendants  employed  Daniel  Murphy  to  work,  con- 
trol and  manage  the  engine  ;  and  they  did  not  personally  interfere; 
and  that  the  engine  exploded  while  he  worked  it  under  his  sole 
and  exclusive  control  and  arrangement 

6.  That  the  explosion  was  proximately  caused  by  the  negli- 
gence of  Daniel  Murphy,  as  the  manager  and  servant  of  the  de- 
fendants. 

To  the  third  count  the  defendants  pleaded: — 

1.  That  ^here  was  no  such  negligence  upon  their  part  as  alleged. 

2.  That  the  defendants  did  not  provide  a  defective  engine  or 
machinery. 

3.  That  they  did  not  know  that  the  engine  or  machinery  was 
defective. 

4.  That  the  deceased  had  the  same  means  and  opportunity  as 
the  defendants  of  knowing  of  said  alleged  defective  condition  of 
said  steam-engine  and  machinery,  and  accepted  and  continued  in 
said  employment  with  such  means  and  opportunity  of  knowledge, 
until  killed,  as  in  said  count  is  mentioned. 

5.  That  the  engine  did  not  explode  by  reason  of  the  defendants' 
negligence. 

6.  That  the  explosion  was  directly  caused  by  the  negligence 
and  carelessness  of  the  deceased,  as  manager  of  the  engine. 

To  the  fourth  count  the  defendants  pleaded : — 

1.  That  there  was  no  such  negligence  on  their  part  as  alleged. 

2.  That  the  engine  did  not  explode  by  relison  of  the  negligence 
in  that  count  alleged. 

3.  A  defence  similar  to  the  fourth  to  the  first  count. 

4.  A  defence  similar  to  the  fifth  to  the  first  count. 
The  action  was  tried  before  Eeogh,  J.,  at  the  Summer  Assizes 

for  the  city  of  Cork  1862. 

At  the  trial,  Owen  Murphy,  brother  of  the  deceased,  stated  that 
he  worked  with  the  deceased  in  the  defeijidants'  rope  factory.  "Went 
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'<to  work  at  six  o'clock,  a.m.,  on  the  26th  of  May  last.     Saw  his  H.  T.  1863. 

*'  brother  at  the  engine.     Saw  Patrick  Linehan  the  head  foreman      ^.^1^^ — ^ 

^  of  the  factory  there.    Linehan  was  in  a  linney  near  the  engine- 

**  room,  about  a  fathom  from  it.     Linehan  was  able  to  take  the  men     pollock. 

''  and  break  them.     My  brother  was  under  his  orders.     There  was 

"  a  conversation  between  them.*'   [This  conversation  was  objected  to, 

"and  admitted,  subject  to  the  objection].  **My  brother  asked  Linehan 

^^  would  he  let  off  the'  steam  and  see  what  was  the  matter  with  the 

"engine.     The  steam  guage  was  off  then.    Linehan  said  not  to  do 

**80,  as  he  was  going  to  start  it.    I  went  away,  and  in  about  ten  or 

"eleven  minutes  the  steam-engine  exploded.    My  brother  died  in 

"ten  days."    [It  was  admitted  that  the  deceased  died  in  consequence 

"  of  the  explosion].    *^  Recollects  when  the  former  engine  was  there ; 

"  a  boy  took  care  of  it,  and  he  was  broken.     Patrick  Linehan  was 

"  with  the  engineers  at  the  new  engine,  and  with  my  brother.  After 

"it  was  finiQhed,  saw  Linehan  settling  the  bolts  of  the  engine  and 

"  setting  it  to  work.    My  brother  was  taking  care  of  the  gas-works. 

"  He  was  five  or  six  weeks  at  the  engine.     Mr.  Pollock  was  at  the 

"infirmary  with  my  brother.    Mr.  Pollock  asked  him  was  the  boiler 

"fall  of  water,  and  he  said  it  was." 

Daniel  Murphy,  the  plaintiff,  stated  that  the  deceased  always 
gave  his  wages  to  him.  No  other  evidence  was  given  for  the 
plaintiff. 

The  defendants'  Counsel  called  for  eiiher  a  nonsuit  or  a  direction. 
The  Counsel  for  the  plaintiff  admitted  that  there  was  no  evidence 
to  sustain  the  first,  third,  and  fourth  counts;  but  contended  that 
there  was  evidence  to  sustain  the  second  count.  His  Lordship,  being 
of  that  opinion  also,  directed  the  jury,  if  they  believed  the  evidence, 
to  find  for  the  plaintiff  upon  each  and  every  issue  raised  on  the 
second  count.  The  jury  found  for  the  plaintiff  with  £30  damages. 
His  Lordship  reserved  leave  to  the  defendants  to  move  to  have  the 
verdict  entered  for  them.  A  conditional  order  in  the  terms  of  the 
leave  reserved  having  been  obtained — 

C,  Barry  and  TV,  O'Brien  now  showed  cause. 

Linehan,  who  had  charge  of  the  steam-engine,  and  who  was  head 
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H.  T.  1  iB63.  manager  of  the  defendanU'  factory,  was  guilty  of  negligence.    Ha 

Started  the  engine  after  the  deceased  had  warned  him  that  there 
was  an  unusual  quantity  of  steam  in  the  holler.  Linehan  was  oot 
a  competent  person  to  have  charge  of  the  engine.  The  jury  have 
found  that  the  defendants  were  aware  of  his  incompetence.  They 
are  therefore  liable  to  the  plaintiff  for  the  negligence  of  the  fellow- 
servant  of  the  deceased.  Per  Byles,  J.,  in  Glarke  v.  Holmes  (a) ; 
Hutchinson  t.  The  Yorh^  Newcastle  and  Berwich  Railway  Cc.{h)\ 
Wigmore  ▼.  Jay  (c) ;  Bartonshill  Coal  Co,  v.  Reid  (d) ;  Roberts 
y.  Smith  (e),  per  Willes,  J. ;  Skinner  y.  Ihe  London,  Brighton 
and  South  Coast  Railway  Co,  (f) ;  Carpue  v.  The  London  and 
Brighton  Railway  Co,  (g) ;  Hammack  ▼.  White  (A)  ;  Weems  y. 
Mathieson  (i). 


(yRiordan  and  Serjeant  Sullivan,  in  support  of  the  order. 

No  evidence  was  given  at  the  trial  of  the  defendants'  know- 
ledge of  Linehan's  incompetence.  Therefore  the  defendants  were 
entitled  to  have  had  the  verdict  entered  for  them,  as  that  issue 
went  to  the  whole  cause  of  action.  Nor  was  any  evidence  given 
of  the  personal  negligence  of  the  defendants ;  therefore  this  case 
is  governed  by  Dynen  v.  Leach  (A) ;  Tarrant  v.  Webb  (I) ;  Toomey 
V.  The  London,  Brighton  and  South  Coast  Railway  Co.  (m) ; 
Ormond  v.  Holland  (»)  ;  Searle  V.  Lindsay  (o)  ;  Mellors  v. 
Shaw{p)i  Cotton  v.  Wood{q), 


W.  O'Brien,  in  reply. 


Cur,  ad,  ault. 


Feb,  12.  The  Court  was  equally  divided. 

(a)  7  Ezch.  949. 
(c)  5  ExdL  353. 
(tf)  2  H.  &  N.  213. 
(g)  5  Q.  B.  747. 
(0  4  Macq.  215. 
(0  18  C.  B.  797. 
(n)  EIL,  B.  &  £.  102. 
(p)  1  B.  &  Sm.  437. 


(6)  5  Ezch.  343. 
C<0  3  Macq.  266. 
09  5  Bxch.  187. 
(A)  IIC.B.,  N.  S.,  588. 
{k)  26  L.  J.,  Ezch.,  221. 
(m)  3  C.  B.,  N.  S.,  146. 
(o)  11  C.  B.,  N.  S.,  429. 
(q)  8  C.  B.,  N.  S.,  508. 
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Deabt,  B. 

This  case  comes  before  us  on  a  motion  to  enter  a  verdict  for  the 
defendant,  pursuant  to  the  leave  reserved  by  Mr.  Justice  Keogh. 
The  action  was  brought  by  the  plaintiff,  who  is  the  administrator 
and  father  of  Daniel  Murphy  deceased,  to  recover  damages  for  the 
death  of  his  son. 

The  second  count  alleges  that  the  defendants  were  guilty  of  negli- 
gence, in  neglecting  and  omitting  to  employ  competent  persons  to 
work  and  manage  their  steam-engine,  and  by  employing  incom- 
petent persons  to  work  and  manage  it,  as  they  well  knew,  but 
of  which  Murphy  was  ignorant ;  and  that,  by  reason  of  such 
zi^ligence  and  improper  conduct,  the  steam-engine  exploded,  and 
Marphy  was  killed. 

Two  of  the  issues  raised  upon  the  pleadings  were,  whether  there 
was  such  neglect  or  omission  on  the  part  of  the  defendants  as  in 
the  second  count  alleged,  and  whether  the  defendants  had  such 
knowledge  as  in  the  second  count  alleged. 

The  jury  found  a  verdict  for  the  plaintiff  upon  both  those  issues ; 
and  the  question  for  our  consideration  is,  whether  there  was  any 
evidence  to  warrant  those  findings. 

With  respect  to  the  general  rule  of  law  applicable  to  cases  of 
this  description  there  is  no  controversy.  According  to  Priestley 
V.  Fowler  {a\  a  master  is  not  responsible  for  injuries  occasioned 
to  his  servant  by  the  negligence  of  another  person  in  his  employ- 
ment as  a  fellow-servant;  and  according  to  Hutchinson  v.  York^ 
Newcastle  and  Berwick  Railway  Company  (fi)^  and  Tarrant  v. 
Webb  (c),  he  is  not  answerable  for  injuries  to  a  servant  caused 
by  the  incompetency  or  unsklfulness  of  another  person  in  his 
employment,  provided  he  exercised  due  and  reasonable  care  in 
the  employment  of  such  person :  but  he  is  bound  to  exercise  such 
due  and  reasonable  care  in  the  employment;  and  if  he  fail  in 
the  exercise  of  that  due  and  reasonable  care,  then  there  is  a  neglect 
of  duty  towards  the  injured  servant,  for  which  he  may  be  made 
liable  in  damages.     The  only  question  before  us  is,  whether  the 
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(a)  3  M.  &  W.  1. 


(I)  5  Excb.  343. 


(c)  18  C.  B,  797. 
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H.'T.;il863.  plaintiff,  at  the  trial,  made  such  aprtifui/act«  case  of  such  neglect 
on  the  part  of  the  defendants  as  cast  upon  them  the  onus  of 
rebutting  and  explaining  it ;  and,  in  the  absence  of  countervailing 
evidence,  warranted  them  in  finding  the  verdict  that  they  did. 

I  am  of  opinion  that  there  was  such  a  prima  facie  case,  as, 
in  the  absence  of  any  evidence  on  the  part  of  the  defendants, 
warranted  the  finding  of  the  jury.  The  evidence  shows  that  the 
deceased  was  employed  to  take  care  of  the  engine,  under  the  orders 
of  Linehan ;  that  he  called  the  attention  of  Lineban  on  the  morning 
of  the  accident  to  something  being  wrong  with  the  engine,  and 
suggested  to  Linehan  the  propriety  of  letting  off  steam,  in  order 
to  ascertain  what  was  wrong  with  the  engine;  but  that  Linehan 
disregarded  his  suggestion,  and  started  the  engine ;  and  that  in  a 
few  minutes  afterwards  the  explosion  took  place,  which  killed  the 
deceased. 

I  think  the  fair  inference  from  that  evidence  is,  that  the  explo- 
sion was.  caused  by  the  act  of  Linehan  in  starting  the  engine,  which 
appeared  to  be  a  new  engine,  and  free  from  any  defect,  according  to 
the  finding  on  another  issue ;  and  if  so,  I  think  it  was  evidence  of 
his  incompetency  to  manage  the  engine.  It  cannot  fairly  be  ascribed 
to  mere  negligence  on  his  part,  for  his  attention  was  expressly  called 
to  it  by  the  deceased ;  and  must  rather  be  ascribed  to  hb  not  being 
possessed  of  sufficient  knowledge  of  the  construction  of  the  engine, 
or  of  sufficient  skill  to  be  able  to  control  and  regulate  its  working 
with  safety.  At  any  rate,  I  think  it  was  evidence  from  which, 
unexplained,  the  jury  might  not  unreasonably  draw  that  conclusion. 

If  that  be  so,  then  I  think  it  is  evidence  that  the  defendants  were 
guilty  of  the  negligence  imputed,  and  that  it  cast  upon  them  the 
onus  of  showing  that  they  had  exercised  due  and  reasonable  care 
in  the  employment  of  Linehan.  The  mode  and  circumstances  of 
his  situation  and  employment  were  matters  peculiarly  within  the 
knowledge  of  the  defendants,  and  of  which  the  plaintiff  was  neces- 
sarily ignorant.  If  it  were  not,  it  would  be  practically  impossible 
for  any  servant  sustaining  such  an  injury  to  maintain  any  action 
against  his  master,  however  negligent  or  careless  that  master  might 
have  been  in  the  selection  of  those  with  whom  that   servant  was 
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associated,  and  whose  orders,  as  in  the  present  case,  he  was  bound  H.  T.  1863. 

to  obey.     On  the  other  hand,  in  liolding  that  proof  of  incompetency 

of  the  employee  to  do  the  duty  assigned  to  him  is  prima  facie 

evidence  of  want  of  care  on  the  part  of  the  employer  in  employing 

him,  does  no  injustice  to  the  master,  because  he  can  always  explain 

the  circumstances  under  which  the  employment  arose,  the  knowledge 

which  he  had,  and  the  reasons  which  induced  the  employment  of 

the  person  complained  of.    I  am  therefore  of  opinion  that  there  was 

evidence  to  go  to  the  jury  on  the  issue  as  to  negligence,  and  that 

the  verdict  on  that  issue  cannot  be  disturbed. 

With  respect  to  the  second  issue,  whether  the  defendants  knew 

of  Linehan's  incompetency,  I  think  also  that  there  was  a  prima 

* 
facie  case  to  go  to  the  jury.  That  also  is  a  fact  lying  pecu- 
liarly within  the  knowledge  of  the  defendants,  and  of  which 
the  plaintiff  could  be  expected  to  give  only  slight  evidence.  If  I 
be  right  in  thinking  that  there  was  evidence  of  Linehan's  incom- 
petency, I  think  that  the  fact  of  their  employing  and  retaining 
in  their  employment  an  incompetent  person  is  evidence  from  which 
a  jury  might  fairly  infer  that  the  persons  who  so  employed  and 
retained  him  were  aware  of  his  unfitness  for  the  duties  assigned 
to  him.  I  may  add  that  it  appears,  by  the  Judge's  notes,  that 
Linehan  was  not  an  engineer;  that  there  had  been  an  engineer 
some  time  previously  in  the  employment  of  the  defendants,  and 
that  Linehan  was  *'  with  him,"  that  is,  as  I  understand,  acting 
under  him  in  working  the  engine  in  question. 

I  may  add  that  the  Lord  Chief  Babon  concurs  in  this  view 
of  the  case. 


Fitzgerald,  B. 

The  substance  of  the  evidence  given  to  the  jury  in  this  case 
appears  to  me  to  have  been: — The  deceased  was  in  the  employ- 
ment of  the  defendants.  His  business  was  to  attend  to  a  steam- 
engine  in  the  defendants'  factory.  It  was  his  duty  to  obey  the 
orders  of  a  person  named  Linehan,  the  defendants'  foreman.  On 
the  day  of  the  occurrence  which  resulted  in  the  death  of  the 
deceased,  he  suggested   to  Linehan   that  something  was   wrong 
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H.  T.  1863.  with  the  engine,  or  the  gauge  of  the  engine.  Linehan,  notwith- 
standing, directed  the  engine  to  be  started.  An  explosion  very 
shortly  afterguards  followed,  from  which  the  deceased  received  an 
injury,  which  it  is  admitted  was  the  cause  of  his  death.  This 
evidence  was  offered  to  sustain  the  issue — that  the  injury  was 
caused  by  the  want  of  reasonable  care  of  the  defendants  in  em- 
ploying competent  workmen,  or  by  their  employing  workmen  whom 
they  knew  to  be  incompetent.  The  service  which  this  evidence  had 
to  perform  was  to  satbfy  the  jury— first,  that  something  was  wrong 
with  the  engine  ;  -secondly,  that  the  starting  of  the  engine,  while  in 
this  defective  state,  was  the  cause  of  the  injury;  thirdly,  that 
Linehan's  direction  that  the  engine  should  be  started,  without 
having  examined  into  the  alleged  defect,  was  want  of  ordinary 
skill  and  care  on  his  part,  as  distinct  from  mere  error  of  judgment 
or  negligence ;  and,  fourthly,  that  there  was  want  of  reasonable 
care  on  the  part  of  the  defendants  in  employing  the  person  so 
deficient  in  ordinary  skill  or  care,  or  that  the  defendants  knew 
of  his  incompetency. 

Besides  the  deceased's  suggestion,  there  was  no  evidence  that 
anything  was  wrong  with  the  engine.  No  evidence  was  given 
as  to  the  kind  of  injuries  to  the  gauge,  which  would  be  likely 
to  result  in  an  explosion  of  the  engine.  There  was  no  evidence 
besides  of  any  unskilfulness  or  error  on  the  part  of  Linehan  in 
his  business.  There  was  no  evidence  as  to  the  extent  of  the 
defendants'  interference  in  the  business  carried  on  by  them,  or 
as  to  the  extent  of  Linehan's  duties. 

Assuming  that  out  of  the  various  causes  which  may  have  pro- 
duced the  explosion,  there  was  in  this  evidence  something  from 
which  a  reasonable  mind  might  have  legitimately  inferred  that 
its  cause  was  a  fault  in  the  engine  observed  by  the  deceased, 
and  the  starting  of  the  engine  while  this  defect  was  unremedied, 
I  feel  the  greatest  difficulty  in  perceiving  how,  in  the  absence 
of  any  direct  evidence  as  to  the  existence  or  appearance  of  defect, 
the  neglect  of  the  suggestion  can  be  considered  evidence  of  want 
of  ordinary  skill  or  care  in  Linehan.  I  can  conceive  that,  even 
the  single  act  of  a  man  may  be  evidence — nay,  satisfactory  evi- 
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dence  of  incompetence;  but  It  seems  to  me  that  this  is  where  the  H.  T.  1863. 

Exchequer, 
act  is  of  sach  a  nature,  or  done   qnder  circamstances  such  that 

the  doing  of  it  may  be  reasonably  thought  only  accountable  for 
on  the  supposition  of  malice^  which  is  not  to  be  presumed,  or 
incompetence. 

Here,  we  know  absolutely  nothing  of  the  nature  of  the  defect 
suggested,  and  that  a  fatal  consequence  resulted  ftrom  it  is  not 
a  circumstance  which  will  make  the  act  more  evidence  of  incom- 
petence than  if  no  such  consequence  had  taken  place.  Suppose 
the  explosion  to  have  taken  place,  the  facts  being  as  stated, 
except  that  no  injury  to  any  person  had  resulted,  and  that  in 
an  issue  found  as  to  the  incompetence  of  Linehan,  the  sole  evi* 
dance  was  that  on  the  one  occasion  he  had  not  attended  to  the 
suggestion  of  a  workman  that  something  was  wrong,  but  had, 
notwithstanding  the  suggestion,  directed  the  engine  to  be  worked ; 
would  a  Judge  be  warranted  in  telling  a  jury  that  this  was 
evidence  of  incompetence?  I  confess  I  cannot  but  doubt  this. 
Assuming,  however,  that  a  reasonable  man  might,  from  this  single 
instance,  reasonably  infer  want  of  ordinary  skill  and  care  in 
Linehan,  will  incompetence  thus  inferred  from  a  single  act  in  a 
man,  as  to  whose  conduct  on  other  occasions  there  is  no  evidence, 
be  itself  evidence  from  which  a  reasonable  man  can  infer  want 
of  reasonable  care  on  the  master's  part  in  selecting  him,  or  know- 
ledge of  his  incompetence  ?  I  cannot  go  this  length,  and  therefore 
am  of  opinion  that  the  rule  ought  to  be  made  absolute. 


Hughes,  B.,  concurred  with  Fitzoebaxd,  B. 


The  case  subsequently  came  before  the  Exchequer  Chamber,      *^i^i/21. 
in  Easter  Term  1864. 

Fitzgerald,  J.,  delivered  the  judgment  of  the  Court. 

Li  this  case  we  are  called  upon  to  determine  two  questions, 

*  Coram  Jjetiloy,  C.  J.,  MoN aban,  C.  J.,  O'Bbixn,  J.,  Ball,  J.,  Hates,  J., 
Cbbibtzaii,  J.,  EsoGB,  J.,  and  Fztsobbald,  J. 

VOL.  15.  30  L 
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E.  T.  1864*  "P^°  ^^^  evidence  adduced  at  the  trial — first,  whether  the  servant 
E»eh.Cham.  employed  by  the  defendants  was  incompetent ;  secondly,  whether 
the  defendants  were  aware  of  his  incompetence.  No  rule  of  law 
is  better  established  than  that  which  measures  the  responsibility  of 
a  master  for  the  acts  of  his  servant  That  rule  is  accurately  ex- 
pressed by  Hill,  J.,  when  at  the  Bar,  in  his  argument  in  Ormond 
Y.  Holland  (a) ;  and  the  Judges  of  the  Court  of  Queen's  Bench 
expressed  their  approval  of  his  summary  of  the  law  upon  the 
point  in  question,  which  is  as  follows: — '*The  master,  in  the 
"absence  of  a  special  contract,  is  not  liable  to  his  servant,  unless 
*'  it  can  be  shown  that  the  master  was  himself  guilty  of  negligence. 
*'If  he  personally  interferes,  and  is  guilty  of  negligence,  he  is 
"  liable ;  or  if  he  negligently  chooses  incompetent  servants,  and  in 
M  consequence  of  their  incompetence  the  accident  occurs,  he  is  liable 
^*  for  his  own  personal  negligence  in  choosing  such  servants.  But 
''unless  some  neglect  be  brought  home  to  him  personally,  he  b 
''not  responsible  for  the  consequences  of  an  accident  occurring 
"to  a  servant  in  his  employment.'' 

There  was  no  special  contract  here  between  the  deceased  and  the 
defendants ;  and  their  duty,  as  ordinary  masters,  is  correctly  defined 
by  Lord  Cranworth,  then  Lord  Chancellor,  in  The  Bartomhill  Coal 
Company  v.  Reid  (b).  He  there  says : — "  With  reference  to  the 
"  law  of  Englatid,  I  think  it  has  been  completely  settled  that,  in 
'<  respect  of  injuries  occasioned  to  one  of  several  workmen  engaged 
"  in  a  common  work  (and  I  know  of  no  distinction  whether  the 
"  work  be  dangerous  or  not  dangerous),  the  master  is  not  responsible 
"  if  he  has  taken  proper  precautions  to  have  proper  machinery  and 
"  proper  servants  employed." 

The  onus  of  proof,  in  the  present  case,  upon  both  the  questions 
raised,  lay  upon  the  plaintifi^.  The  party  who  asserts  a  proposition 
is  bound  to  prove  it ;  and  the  other  party  is  not  called  on  to  give 
any  evidence  to  deny  it  until  his  adversary  has  given  some  evidence 
in  support  of  it.  Potior  est  conditio  defendentis.  Here  the  defend- 
ants were  not  called  upon  to  prove  Linehan's  competence  until  some 
evidence  of  his  incompetency  had  been  given. 


(a)  EllSs,  B.  &  £.,  102. 


(ft)  3  Macq.  266. 
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Before  proceeding  to  examine  the  evidence,  I  may  advert  to  the  E.  T.  1864. 
principles  laid  down  in  the  Courts  of  Law  and  in  the  House  of 
Lords,  as  to  the  quantum  of  evidence  requisite.  In  Cation  v. 
Wood{a\  Chief  Justice  Erie  adverts  to  the  judgment  of  Mr. 
Justice  Williams,  in  another  case  in  that  Court — Toomey  v.  The 
London^  Brighton  and  South  Coast  Railway  Company  (b) : — *'  It 
"  is  not  enough  to  say  that  there  was  some  evidence :  a  scintilla 
'*  of  evidence,  or  a  mere  surmise  that  there  may  have  been  negli- 
"gence  on  the  part  of  the  defendants,  clearly  would  not  justify  the 
''Judge  in  leaving  the  case  to  the  jury."  And  Mr.  Justice  Wil- 
liams, in  delivering  judgment  in  Cotton  v.  Wood^  says : — *'  I  wish 
"  merely  to  add,  that  there  is  another  rule  of  the  laws  of  evidence 
'*  which  is  of  the  first  importance,  and  is  fully  established  in  all  the 
'*  Courts,  viz.,  that,  where  the  evidence  is  equally  consistent  with 
"  either  view — ^with  the  existence  or  non-existence  of  negligence, — 
*'it  is  not  competent  to  the  Judge  to  leave  the  matter  to  the  jury. 
*'  The  party  who  affirms  negligence  has  altogether  failed  to  establish 
'*  it    That  is  a  rule  which  ought  never  to  be  lost  sight  of." 

In  M'JUahon  v.  Lennard  (c),  when  the  question  was  whether 
there  had  been  any  evidence  to  go  to  the  jury,  Mr.  Justice  Wight- 
man  says : — "  It  may  be  fit  to  consider  what  is  to  be  understood  by 
"the  expressions  'any'  evidence  or  *no'  evidence  to  go  to  the 
"jury.  The  reasonable  rule  appears  to  be  that  expressed  by  the 
'*  Court  of  Exchequer  Chamber,  in  the  case  of  Avery  v.  Bow- 
'^  den  (d),  in  accordance  with  the  opinion  of  Lord  Tenterden,  *  that 
" '  if  the  evidence  was  such  that  the  jury  could  conjecture  only, 
'^  'and  not  judge,  it  ought  not  to  go  to  the  jury ;'  that  the  onus  was 
^  on  the  party  offering  the  evidence ;  and  that  if  he  only  offered 
*'  evidence  consistent  with  either  supposition  or  fact,  he  was  not 
''entitled  to  have  it  put  to  the  jury."  Bearing  these  principles 
in  mind,  let  us  consider  what  was  the  evidence,  in  thb  case,  of 
the  incompetence  of  the  deceased  fellow-servant,  and  of  the  de- 
fendants' knowledge  of  it,  to  go  to  the  jury ;  or,  in  other  words, 
did  the  plaintiff  prove  the  proposition  which  it  lay  upon  him  to 
establish  ? 


(a)  8  Com.  B.,  N.  S.,  568. 
(e)  6  H.  of  L.  CaS.  970. 


(6)  3  Com.  B.,  N.  8.,  146. 
(<0  6  Ell.  ft  B.  973,  974. 


286 


COMMON  LAW  REPORTS. 


£.  T.  1864. 


As  no  special  contract  existed  between  the  deceased  and  the 
defendants,  the  responsibility  of  the  latter  arises  from  datji  and 
dntj  only — t. «.,  their  duty  to  employ  competent  workmen  and  fit 
machinery,  in  a  service  attended  with  some  danger.  There  is  no 
evidence  that  the  defendants  personally  interfered. 

Owen  Marphy  was  the  principal  witness  examined  by  the 
plaintiff.  His  evidence  was  as  follows : — *^  The  deceased  was  my 
**  brother.  Worked  at  the  same  place  with  him.  Went  to  virark  on 
"  the  26th  of  May  last.  Was  hackling  hemp.  Saw  all  the  men ; 
''  and  my  brother  the  deceased  was  at  the  engine ;  he  left  for  the 
*^  factory  at  five  o'clock.  Witness  left  at  half-past  five.  Saw  Patrick 
'*  Linehan,  the  head  foreman  of  the  factory,  then.  It  is  a  rope- 
'<  factory.  Saw  Linehan  in  a  linney,  near  the  engine-room,  abont  a 
'*  fathom  from  it.  Linehan  was  able  to  take  the  men,  and  break 
"  them.** 

I  pause  here  to  examine  the  argument  advanced  by  the  plain- 
tiff— viz.,  that  the  above  statement  was  evidence  of  neglect  on  the 
part  of  the  defendants.  But  no  evidence  was  given  of  Linehan's 
incompetence  as  an  engineer ;  and  if  Linehan  was  not  an  engineer, 
evidence  that  he  was  not  competent  to  conduct  and  work  a  steam- 
engine  might  have  been  given.  I  do  not  think  that  the  above 
statement  involves  any  presumption  of  Linehan's  incompetence.  I 
would  arrive  at  an  opposite  conclusion.  And,  from  the  fact  of 
Linehan's  being  called  the  head-foreman  of  a  factory  which  was 
worked  by  a  steam-engine,  I  would  (if  at  liberty  to  do  so)  infer 
that  the  defendants  had  employed  a  competent  person. 

The  witness  then  continues  : — "  My  brother  was  under  his 
"orders.  There  was  a  conversation  between  them.  My  brother 
"  asked  Linehan  would  he  let  the  steam  off,  and  see  what  was  the 
matter  with  the  engine.  The  steam-guage  was  off  then.  Linehan 
said  not  to  do  so,  as  he  was  going  to  start  it.  I  went  away,  and 
'*  in  about  ten  or  eleven  minutes  the  steam-engine  exploded.  My 
"  brother  died  in  ten  days.  Recollects  when  the  former  engine  was 
**  there.  A  boy  took  care  of  it,  and  he  was  broken.  Patrick 
^*  Linehan  was  with  the  engineers  at  the  new  engine,  and  with  my 
«  brother.  After  it  was  finished,  saw  Linehan  settling  the  bolts  of 
'<  the  engine,  and  setting  it  to  work.    My  brother  was  taking  care 
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"of  the  gas-works.    He  was  five  or  six  weeks  at  the  engine.    Mr.  E.  T.  1864. 
" Pollock  was  at  the  infirmary  with  my  brother.    Mr.  Pollock  asked      -^  \     _' 
*'  him  was  the  boiler  fall  of  water,  and  he  said  it  was." 

Now,  the  inference  from  the  question  which  the  deceased  asked     pollock* 
Linehan  is,  that  something  had  gone  wrong  with  the  engine.    What 
that  was,  nobody  knows.     Something  must  have  gone  wrong  with 
the  engine  when  it  was  under  the  charge,  and  in  the  hands  of,  the 
unf(»tunate  deceased ;  but  it  was  not  even  attempted  to  be  shown 
that  the  steam-guage  being  off  was  a  defect  in  the  engine.    It  was 
not  proved  that  the  engine  was  ever  started;  it  is  merely  shown 
that  it  exploded  in  ten  minutes  after  the  conversation  took  place 
between  Linehan  and  the  deceased.    We  are  called  upon  to  hold 
that  Linehan  was  guilty  of  neglect,  upon  the  evidence  which  I  have 
stated.    I  am  very  far  indeed  from  being  satisfied  that  there  was  ^ 
any  neglect  on  Linehan's  part.    When  he  said  that  he  was  going 
to  start  the  engine,  he  probably  intended  to  examine  what  was 
wrong  with  the  engine  before  he  started  it,  but  the  engine  exploded 
before  he  could  do  anything.     To  hold  that  his  not  blowing  off  the 
steam  was  more  than  an  error,  would  be  impossible ;  and  even  to 
treat  his  conduct  as  an  error  of  judgment,  is  descending  to  mere 
speculation.    I  do  not  think  the  evidence  goes  to  show  even  an 
error  of  judgment.     We  must  ever  guard  against  confounding  evi- 
dence with  conjecture.    Were  I  to  speculate  here,  my  conclusion 
would  be,  that  something  had  gone  wrong  with  the  engine,  in 
consequence  of  the  neglect  or  mismanagement  of  the  deceased; 
that,  before  that  defect  could  be  rectified,  the  accident  took  place. 
Upon  the  evidence,  I  only  find  a  fact  which  may  be  consistent  with 
neglect  on  the  part  of  the  deceased,  an  error  of  judgment  on  the 
part  of  Linehan,  or  the  bursting  of  the  engine  from  causes  which 
might  have  been  explained  by  scientific  witnesses ;  or  a  defect  in 
the  engine. 

I  have  stated  all  the  evidence  relative  to  the  accident ;  but  the 
plaintiff  laid  great  stress  upon  one  sentence  uttered  by  Owen 
Murphy — ^that  in  which  he  said  that  he  recollected  "  when  the 
former  engine  was  there;  a  boy  took  care  of  it."  I  infer  that 
that  boy  had  occupied  the  same  position  in  the  factory  as  the 
deceased.     "Patrick  Linehan  was  with  the  engineers  at  the  new 
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E.  T.  1864.  engine,  and  with  my  farofther."    The  plaintiff  rdied  upon  that 

Exek,  Cham, 

sentence,  as  eridence  that  Linehan  was  not  a  duly  qoalified  en- 


^  gineer.     I  cuinot  think  Uist  it  i>  eTideooe  of  his  inoompeteney. 

FOIXOC&*  The  engineers  there  mentioned  were  the  persons  who  pnt  np  the 
engine,  and  were  competent  to  assist  Linehan  in  the  oonstmcdon 
of  the  engine.  **  After  it  was  finished,  saw  Linehan  settling  the 
**  holts  of  the  engine,  and  setting  it  to  work.  My  brother  was 
**  five  or  six  weeks  at  the  engine."  Fn»n  this  evidence  I  woold 
speculate  (if  allowed)  that  Linehan  superintended  the  potting  np 
of  the  new  engine ;  that  he  conld  work  it ;  that  the  deceaised  could 
work  it  also,  having  had  five  or  six  weeks'  experience  and  practice; 
and  that  the  deceased  was  the  person  employed  to  work  the  engine 
under  the  directions  of  Linehan. 

The  concluding  sentence  of  Owen  Murphy's  evidence  was  gravely 
pressed  upon  us  as  a  grouhd  for  inferring  that  the  defendants  knew 
so  weU  that  Linehan  was  incompetent,  that  they  would  not  ask  him 
about  the  state  of  the  engine,  but  went  to  the  bedside  of  the  de- 
ceased. But  the  defendants  really  went  to  the  person  who  was  best 
informed  on  the  subject— who  was  at  the  engine, — and  asked  that 
question  to  ascertain  whether  the  boiler  was  full  or  not.  Coupling 
these  facts  with  the  cases  of  CaiUm  v.  Wood  (a)  and  M^Mahon  v. 
Z/etmard  (6),  and  the  roles  of  evidence  therein  laid  down,  I  am  of 
opinion  that,  in  the  present  case,  there  was  not  a  scintilla  of  evi- 
dence to  go  to  the  jury  of  negligence  on  the  part  of  the  defendants; 
and  that  there  was  nothing  proved  in  the  case  which  was  not  con- 
sistent, as  well  with  an  error  of  jodgment  on  the  part  of  Linehan 
as  with  pore  accident;  and  that  being  so,  the  role  is  clear. 

Had  this  case  come  before  us  upon  an  application  to  set  aside 
the  verdict  below,  as  against  evidence,  we  woold  have  set  it  aside. 
There  was  no  evidence  to  show  that  the  defendants  kept  Linehan 
in  their  employment,  knowing  that  he  was  incompetent.  The 
verdict  below  shoold  have  been  directed  for  the  defendants. 
J  The  other  Members  of  the  Coort  concorred.* 

(a)  8  Ck)iii«  B.,  N.  S.,  568.  (6)  6  H.  of  L.  Cas.  97a 

*  NoTB.-— S«e  alao  WaUerr.  The  South  Eagtem  RaUtDoy  Co.  (32  Law  J., 
Exch.,  205);  Morgan  t.  The  Vale  of  Neath  Raihoay  Co.  (S3  Law  J.,  Q.B., 
260);  and  Lovegrove  r.  The  London,  Brighton  and  South  CoaU  Roihoa$  Co., 
and  Gallaher  j.  Piper  and  another  (10  Jnr.,  K.  S.,  879).~RBP0BTBa. 
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Queen's  Bench 


THOMAS  WALTER  POOLE 

9. 

CHRISTOPHER  DARBY  GRIFFITH,  and  others. 

Jan,  15,  10» 
(Queen's  Bench).  20,  24,  31. 

EjBCTiCENT  on  the  title  for  all  that  the  mountain  and  lands  of  Scart,  '^^f^^ 
containing  by  survey  1342a.  Ir.  20p.,  or  thereabouts,  the  cultivated  g^'ftl^f^^' 
portions  of  which  are  now  in  the  possession  and  occupation  of  ^J[^%^°f  ^( 

Michael  O'Brien,  &c.,  with  all  common  of  pasture  thereunto  belong-  granted  cer- 

taia   lands  to 

lag  and  appertaining,  in  the  parish  of  Modeligo,  in  the  barony  of  the    plaintiff, 

"together  with 

Decies-without-Drum,  and  in  the  county  of  Waterford;  and  the  the  mountain 

and  common 

defendants  wrongfully  assumed  the  possession  thereof,  and  still  with-  therewith  held 

held  the  same  from  the  plaintiff.  before  the  time 

In  fact,  the  defendants  were  of  three  classes ;  first,  Christopher  Qf  ^*»  ^rtain 

Darby  Griffith,  who  took  defence  in  the  usual  statutable  form  for  all  p|[J^ntof  1669 

the  premises :  secondly,  certain  gentlemen  who  claimed  some  trust  ^^'"^^?  ^^ 

estate  derived  under  C.  D.  Griffith ;  these  defendants,  in  like  man-  g«nted  lands, 

of  which  the 

ner,  jointly  took  defence  for  all  the  premises :  thirdly,  a  number  of  ^^^^  i^  the 

fee-farm  grant 

occupiers  of  small  portions  of  the  lands  comprised  in  the  land ;  these  formed  part, 

to  the   anoes- 

defendants  filed  separate  defences,  each  for  his  own  holding.  tors    of    G., 

*'  with  a  niO' 
Subsequently,  by  consent  of  the  parties,  all  these  defences  were,  portional  part 

by  orders  of  the  Court,  consolidated  with  the  defence  of  0.  D.  Grif-  Stable  lirndT" 

fith,  liberty  being  reserved  to  the  several  defendants  to  make  separate  ^^^d  to^s 

der«>ce.  at  the  trial  '^r^X 

the  number  of 
profitable  acres  adjudged  by  GommissioneTs'oertiflcate," — HeldikBX  the  words  in  the 
fee-fann  grant  granted  an  nndiiided  proportional  share  in  the  mountain,  in  the  pro- 
portion iStX  the  lands  in  the  fee-farm  grant  bore  to  the  lands  in  the  patent. 

Heldj  orennling  the  Court  of  Queen's  Bench,  that  execution  of,  and  payment 
of  rent  under  lease,  raises  presumption  of  possession  under  such  lease,  so  as  to  bar 
the  Statute  of  limitatioms.  ^ 

Held  aUot  that  the  Book  of  Distributions  is  eyidence  of  title. 

Heldt  by  FiooT,  C  B.,  that  a  grant  made  to  E.,  in  trust  for  and  on  behalf  of  G., 
a  lunatic,  does  not  make  K.  a  trustee  within  the  17th  section  of  the  Benewable 
Leasehold  CouTersion  Act. 

Held  alio,  by  Pigot,  C.  B.,  that  if  a  lessee  allows  his  rieht  against  trespassers 
to  be  barred  by  the  Statute  of  Limitations,  such  right  may  be  reyired  by  fee-fiurm 
grant  on  the  expiry  of  the  lease. 
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H.  T.  1863.       At  the  Waterford  Sammer  Assizes  1862,  the  case  came  on  for 
%■  m^^'^  ■#     trial  before  the  Lord  Chief  Baron  and  a  special  jury.     The  plaintiff 
tendered  in  evidence  an  attested  copy  of  the  following  extract  from 


V. 


GRIFFITH,    the  Book  of  Distribations  :— 


.a' 


Fioprieton' 
Names  in  1641. 


Denommations. 


No.  of  Acres. 


Unpro- 
fitable. 


Profit- 
able 


No.  Profit- 
able  acres 
disposed. 


I 


To  whom  disposed. 


206 
'  Comity  Waterford,  Ardmore  Parish  aforesaid,  Deides  Barony. 


5& 


58ii. 


John  Fitzgerald 
of  Fernane. 


The  same 


Modelgo  Parish. 

Grangebegg 

and 
Grangemore. 


of  ye  same. 


■ 

886300 

r256  3  24 
422  2  05 
055  2  08 

126  2  27 
^065  1  16 

1084  2  00 

Bobert  Beard. 
Bobert  Bobins. 
John  Stephenson. 
Eliza,   and  William 
Winston. 
John  Lerering. 


The  above  extract  was  received  in  evidence,  sobject  to  an  objec- 
tion made  by  the  defendants'  Counsel,  upon  the  ground  that  the  Book 
of  Distributions  was  not  evidence  as  between  the  parties  in  this  suit 

The  plaintiff  then  gave  in  evidence  an  attested  copy  of  an  extract 
from  the  Down  Survey.  This  copy  of  the  extract  was  described  as 
a  trace  "  truly  taken  from  the  Down  Survey  Map  of  '  The  Barony 
** '  of  Deeces,  in  the  County  of  Waterford,  admead  by  Francis 
'*' Cooper,  anno  1657/  preserved  with  other  maps  of  the  same 
«<  description  "  in  the  Quit-rent  office.  On  one  portion  of  this  map 
are  the  figures  "  58/*  and  the  words  ''  Graigebeg  &  Graigemore." 
On  an  adjoining  portion  are  '*  58iii/'  with  the  words  "  coarse  heath 
mountaine." 

The  plaintiff  next  gave  in  evidence  an  attested  copy  of  a  patent, 
dated  the  20th  of  July  1668,  from  King  Charles  the  Second  to 
Bobert  Beard  and  others.  That  patent  granted  ''  to  the  said  Robert 
"  Beard,  in  Graigebegg  and  Graigemore,  256a.  3r.  24p.,  profitable 
"  land,  plantation  measure,  retrenched  by  Thomas  Brightwell,  with 
"a  proportionable  part  of  the  unprofitable  lands  belonging  to  the 
*'said  towne  and  lands,  according  to  the  number  of  profitable  acres 
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"adjudged  to  him  by  the  aforesaid  certificate  of  oar  said  Commis-  H.  T.  1863. 
"  sionera."  After  granting  to  the  same  Robert  Beard  other  lands  of  Q^'*^^ 
a  different  denomination,  the  patent  granted  *Uo  the  said  Robert  pools 
^*  Robins,  in  Graigemore  and  Graigebegg  aforesaid,  422a.  2r.  5p., 
''profitable  land,  plantation  measure,  retrenched  by  the  said  Thomas 
"Brightwell,  with  a  proportionable  part  of  the  unprofitable  lands 
"belonging  to  the  said  towne  and  lands;  and  to  the  said  John 
"Stephenson,  in  Graigemore  and  Graigebegg  aforesaid,  74a.  and 
"lip.  profitable  land,  plantation  measure,  retrenched  by  the  said 
"  Thomas  Brightwell,  with  a  proportionable  part  of  the  unprofitable 
"lands  belonging  to  the  said  towne  and  lands;  and  to  the  said 
"Eiiasabeth  Winston,  and  William  Winston,  her  son,  in  Graige- 
"more  and  Graigebegg  aforesaid,  126a.  2r.  27p.  profitable  land, 
"plantation  measure,  retrenched  by  the  said  Thomas  Brightwell, 
"  with  the  proportionable  part  of  the  unprofitable  lands  belonging 
"  to  the  said  towne  and  lands ;  all  lying  and  being  in  the  barony 
"of  Decies,  and  county  of  Waterford,  in  our  said  Kingdome  of 
"Ireland.''  Each  of  the  first  three  grantees  was  to  have  and  to 
hold  the  lands  [together  with  their  rights,  members  and  appur- 
tenances] granted  to  him,  "  his  heirs  and  assigns,  for  ever,  to  the 
onely  use,  benefit,  and  behoofe  of  him  the  said,"  &c.,  "  his  heirs 
and  assigns,  for  ever."  The  fourth  portion  was  granted  "  to  have 
"  and  to  hold  one  full  third  part  of  the  aforesaid  lands  .  .  .  together 
"with  theire  rights,  members  and  appurtenances  whatsoever;  the 
"same  in  three  parts  equally  to  be  divided  to  her  the  said  Eliza- 
"beth  Winston,  for  and  during  her  naturall  life;  and  to  have  and 
"  to  hold  the  two*third  parts  of  the  said  last  mentioned  lands  in 
"  Graigemore  and  Graigebegg ;  and  the  remainder  of  the  whole, 
"after  the  death  of  the  said  Elizabeth,  to  him  the  said  William 
"  Winston,  his  heirs  and  assigns,  for  ever,  to  the  onely  use,"  &c. 
The  plaintiff  then  (by  consent)  gave  in  evidence  a  copy  of  a 
lease  of  the  19th  of  September  1701,  made  between  Katherine 
Beard,  widow  and  relict  of  John  Beard  deceased ;  John  Beard, 
a  minor,  son  and  heir  apparent  of  the  said  John  Beard  deceased, 
by  his  mother  and  guardian,   the  said   Katherine   Beard  ;    and 

Michael  Wicks,  of  the  one  part ;  and  Robert  Cook,  of  the  other 
.  VOL.  15.  81  li 
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H.  T.  1863.  part.  The  parties  of  the  first  part  thereby  demised  to  ''Robert 
"Cook,  his  executors,  administrators  and  assigns,  all  that  the 
''share,  lot,  and  portion  of  or  belonging  to  the  said  Katherine 
"Beard,  John  Beard  and  Michael  Wicks,  lying  and  being  in 
''Graigemore  and  Graigebegg,  containing  two  hundred  fifty  and 
"[a  blank]  acres,  three  roods,  and  twenty-four  perches,  be  they 
"more  or  less,  of  profitable  lands,  plantation  measure,  and  re- 
"  trenched  by  Thomas  Brightwell."  The  lease  then  demised  lands 
of  a  different  denomination,  and  proceeded  thus : — "  situate,  lying 
"and  being  in  [a  blank]  the  county  of  Waterford,  in  the  said 
"Kingdome  of  Ireland;  and  were  lately  in  the  tenure  and  occu- 
"pation  of  Mr.  Richard  [a  blank]^  Robert  Cook,  his  assigns  or 
"  undertenants,  and  containing  in  all  296a.  Ir.  and  two  feet  [a 
"blank],  houses,  mills,  woods,  comons,  mouniaines,  and  mountaine 
"  [a  blank]  lands,  libertyes  and  privileges  thereunto  belonging,  or 
"  in  anywbe  [a  blank],  to  hold  all  and  singular  the  said  demised 
"  lands  and  premises  with  the  share  and  proportion  of  the  Toums* 
"  mountain,  and  all  and  singular,"  &c.,  "  from  the  first  day  of  May 
"[a  blank]  before  the  date  hereof,  for  and  during  and  unto  the 
"  full  end  and  term  of  nin^ety-one  years,  from  thence  next  ensuing, 
"  and  fully  to  be  completed  and  ended." 

The  plaintiff  then  gave  in  evidence  a  memorandum  of  agreement 
dated  12th  of  January  1793,  made  between  Catherine  Griffith, 
widow  of  Cristopher  Griffith  deceased,  and  John  Greene,  to  whom 
it  recited  that  she  had,  for  certain  considerations,  demised  {in  hii 
actual  possession  now  being,  &c.),  "  all  that  and  those  parts  of  towns 
"and  lands  of  Graigemore  and  Graigebegg,  commonly  called  or 
"known  by  the  names  of  Graigavurra,  Upper  Derry  and  Lower 
"Derry,  containing,  by  a  survey  made  thereof,  485  acres  and  2 
"  perches,  statute  measure,  together  with  the  mountain  and  common 

"heretofore  therewith  held  and  enjoyed all  which  said 

"  towns,  lands  and  premises,  were  heretofore,  by  indenture  bearing 
" date  the  19th  day  of  September"  1701,  "demised  to  Robert  Cook, 
"of,  &c,  deceased,  for  the  term  of  ninety- one  years;  which  lease 
"expired  on  the  1st  day  of  May"  1792,  "and  were  lately  in  the 
"  possession  of  Edmund  Roche,  Esq.,  and  the  Honorable  William 
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"Brabazon,  and  their  under-tenants,  and  are  situate  in  the  county  H.  T.  1863. 

*'of  Waterford  aforesaid;  to  have  and  to  hold  all  and  singular,  ^^ 

'*&c.,  unto  the  said  John  Greene,  his  heirs  and  assigns,  as  the 

*^same  were  heretofore  demised  to  the  said  Robert    Cooh,  and 

"held  by  the  said  Edmond  Roche  and  William  Brabazon,  and 

"their  under-tenants^  for  and  during  the  natural  lives  and  life 

"  of  Bodolphus  Greene,  John  Greene,  and  George  Greene,  three 

"  of  the  sons  of  the  said  John  Greene  the  lessee ;  and  for  and 

'Muring  the  natural  lives  and  life  of  the  survivors  and  survivor 

"  of  them ;"  with  a  covenant  for  perpetual  renewal,  at  an  annual 

rent  of  £400;  with  a  further  covenant,  at  the  request  of  either 

partj,  to  execute  a  lease  of  the  demised  premises,  with  the  usual 

covenants;  and  it  was  further  "agreed  between  the  said  parties 

'*that  a  proper  plan  of  the  said  lands  shall  be  annexed  to  every 

''such  indenture  of  lease  to  be  granted  as  aforesaid." 

Accordingly,  there  was  farther  given  in  evidence  by  the  plaintiff 
a  lease  dated  the  8th  of  May  1793,  executed  in  pursuance  of  the 
above  agreement.  The  parcels  were  therein  further  specified  as 
"  meared  and  bounded  as  described  by  the  maps  hereunto  annexed** 

The  plaintiff  next  gave  in  evidence  an  attested  copy  of  the  will 
and  codicil  of  John  Greene,  the  lessee  in  the  lastly-mentioned  lease. 
By  that  will  the  testator  devised  (amongst  others)  the  lands  of 
Upper  and  Lower  Derry,  and  Graigavurra,  subject  to  the  rent 
payable  thereout,  and  also  subject,  as  is  mentioned  in  the  will, 
to  Beverly  Hearne  and  Christopher  English,  and  their  heirs  and 
assigns,  for  ever,  upon  trust,  to  the  use  of  the  testator's  son 
Bodolphus  Greene,  and  his  assigns,  for  life;  with  remainder  to 
the  use  of  Bodolphus  Greene's  first  and  other  sons  in  tail  male ; 
with  remainder  to  the  use  of  the  testator^s  son  John  Greene,  for 
his  life ;  with  remainder  to  the  use  df  John  Greene's  (the  devisee's) 
first  and  other  sons  in  tail  male;  with  remainder  to  the  use  of 
the  testator's  son  George  Greene,  for  his  life;  with  remainder  to 
his  first  and  other  sons  in  tail  male ;  and,  in  default  of  such  issue, 
to  the  use  and  behoof  of"  the  testator's  **  three  daughters,  Grace 
"Greene,  Mary  Greene,  and  Ellen  Greene,  and  the  several  and 
"  respective  heirs  male  of  their  bodies  lawfully  issuing,  share  and 
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H.  T.  1863.  ''share  alike,  and  to  hold  as  tenants  in  common,  and  not  as  joint 

Queen*»  Bench   „  ^.-i-^.*,.  •  ^m. 

'^ tenants;  and,  in  default  of  such  issue,  to  the  use  of"  the  tes- 
tator's right  heirs  for  ever. 

The  codicil  did  not  interfere  with  the  devise  of  the  said  lands. 

The  plaintiff  further  gave  in  evidence  a  consent-order,  wherehy 
it  was  admitted  that  John  Greene,  the  lessee  and  testator,  died  in 
the  month  of  January  1801 ;  that  his  eldest  son,  Rodolphus  Grreene, 
died  in  the  month  of  January  1807,  unmarried  and  without  issue; 
that  the  testator's  second  son,  John  Greene,  died  in  the  month  of 
July  1858,  unmarried  and  without  issue;  that  the  testator's  third 
son,  George  Greene,  died  in  the  month  of  March  1828,  without 
issue;  that  the  testator's  daughter,  Mary  Greene,  died  on  the 
2nd  of  February  1829,  unmarried  and  without  issue;  that  Grace 
Maunsell  (otherwise  Greene),  daughter  of  the  testator,  died  in  the 
month  of  December  1853,  having  had  one  son,  who  pre-deceased 
her,  and  had  never  been  married ;  jind  that  the  plaintiff  is  the 
only  son  of  Ellen  Poole  otherwise  Greene,  daughter  of  the  tes- 
tator, and  which  Ellen  Poole  died  on  the  11th  of  February  1836. 

The  plaintiff  gave  also  in  evidence  an  attested  copy  of  a  com- 
mission of  lunacy,  in  the  matter  of  John  Greene  a  lunatic,  dated 
the  7th  of  May  1828,  and  an  attested  copy  of  the  inquisition 
under  that  commission,  dated  13th  of  May  1828;  whereby  it  was 
found  that  the  said  John  Greene,  son  of  the  lessee  and  testator,  had 
been  a  lunatic  prior  to  the  26th  of  September  1811. 

The  plaintiff  then  gave  in  evidence  a  fee-farm  grant  dated  13th 
of  April  1850,  made  between  Christopher  Darby  Griffith,  the 
defendant,  of  the  first  part,  George  Henry  Houghton  of  the  second 
part,  and  John  Greene  the  lunatic  of  the  third  part.  By  this  deed, 
having  recited  the  lease  of  1793,  and  that  all  Catherine  Griffith's 
estate  and  interest  in  the  premises  were  then  vested  in  C.  D.  Grif- 
fith, and  that  the  interest  of  John  Greene  the  lessee  was  then  vested 
in  John  Greene  the  lunatic;  and  having  recited  (amongst  other 
things)  an  order  made  by  the  Court  of  Chancery  in  the  lunacy 
matter,  which  directed  C.  D.  Griffith  to  execute  a  grant,  according 
to  the  provisions  of  the  Renewable  Leasehold  Conversion  Act,  to 
G.  H.  Houghton,  in  trust  for  the  lunatic,  C.  D.  Griffith  granted 
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to  G.  H.  Houghton,  and  his  heira, ''  all  that  and  those  parts  of  the  H.  T.  1863. 

*'  towns  and  lands  of  Graigemore  and  Graigebeg,  commonly  called 

**and  known  by  the  names  of  Graigavarra,   Upper  Derry,   and 

*' Lower  Derry,  containing,  by  a  survey  made  thereof,  485  acres 

*'and  2  perches,    statute  measure,    be    the  same  more  or  less, 

"together   with  the  mountain  and  common  therewith  held  and 

^^  enjoyed  be/are  the  time  of  the  mahing  of  the  said  indenture 

^^  of  lease  **  {1793),     After  granting  other  lands,   the  said  deed 

proceeded  thus: — "All  which  said  several  towns,  lands  and  pre- 

"mises  are  respectively  meared  and  bounded  as  described  by  the 

*'  three  several  maps  to  the  said  original  lease  annexed,  true  copies 

*'  whereof  are  also  hereunto  annexed,  and  are  situate  in  the  barony 

*'of  Decies-without-Drum,  and  county  of  Waterford  aforesaid ;"  to 

have  and  to  hold  the  said  premises,  with  the  appurtenances  (except 

as  therein  is  excepted),  unfo  and  to  the  use  of  the  said  G.  H. 

Houghton,  his  heirs  and  assigns,  for  ever,  at  the  yearly  fee-farm 

rent  of  £369*  4s.  7d.  present  currency.    This  deed  further  contained 

a  declaration,  by  G.  H.  Houghton,  "  that  the  aforesaid  lands  and 

premises  hereby  granted"  had  **be€n  so  granted  to  him  upon  trust, 

"  for  and  on  behalf  of  the  said  lunatic  John  Greene,  and  his  heirs, 

"forever." 

The  plaintiff  also  gave  in  evidence  a  conveyance,  dated  15th  of 
Jane  1859,  whereby  G.  H.  Houghton  assigned  to  the  plaintiff,  his 
heirs  and  assigns,  all  the  lands  comprised  in  the  said  fee-farm  grant. 

The  plaintiff  produced,  as  a  witness,  a  surveyor,  who  proved, 
from  the  maps  annexed  to  the  various  leases,  and  by  a  comparison 
of  the  lands  with  the  Down  Survey,  and  by  an  enlargement  which 
he  had  made  of  the  Down  Survey,  "  58  "  and  "  58  m,"  that  a  portion 
of  the  land  marked  as  ^^58,"  and  the  entire  of  that  marked  ''58  m," 
on  the  Down  Survey,  correspond  with  the  lands  described  on  the 
maps  annexed  to  the  lease  of  1793,  and  to  the  fee-farm  grant,  as 
Lower  Derry,  Upper  Derry,  Graigavurra,  and  Scart  mountain. 

After  entering  other  documents,  which  need  not  be  specified,  the 
plaintiff's  Counsel  announced  that  he  would  not  go  into  any  case  in 
anticipation  of  a  case  founded  on  possession. 

The  Counsel  for  the  principal  defendants  then  required  the  Lord 
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H.  T.  1863.  Chief  Baron  to  direct  a  verdict  for  the  defendants,  or  to  nonsuit  the 

QHeen'i  Bench 

plaintiff,  on  the  ground  that  no  evidence  of  the  possession,  or  use  or 

enjoyment,  of  the  mountain  sought  to  be  recovered,  was  shown  or 
proved ;  and  that  the  only  title  shown  in  the  plaintiff  to  the  moan- 
tun  in  question  was  to  the  mountain  which  was  held  and  enjoyed 
with  the  lands  of  Graigemore  and  Graigebeg,  before  the  8th  of  May 
1793 ;  and  that  no  evidence  whatever  had  been  given  of  any  posses- 
sion or  enjoyment  by  those  under  whom  the  plaintiff  derived,  of  any 
part  of  the  mountain  sought  to  be  recovered  in  this  ejectment,  with 
the  lands  of  Graigemore  or  Graigebeg ;  nor  the  slightest  evidence  of 
any  act  of  ownership  or  dominion  from  which  such  possession  or 
enjoyment  could  be  inferred;  and  that  no  possession  or  enjojrment 
ever  went  with  any  of  the  documents  put  in  evidence.  And  further, 
that  the  will  of  John  Greene  (the  lessee)  disclosed  an  outstanding 
legal  estate  in  the  trustees,  to  whom  the  estate  has,  by  that  will, 
been  demised ;  and  that,  as  the  interest  in  the  lease  of  1793  was 
subsisting  when  the  fee- farm  grant  was  executed,  the  fee-simple 
estate  thereby  created  became  subject  to  the  uses  declared  by 
the  said  will ;  and  that  therefore  the  legal  estate  was  outstanding. 

Counsel  for  the  sub-defendants,  on  their  behalf,  and  on  the 
same  grounds,  also  called  for  a  nonsuit,  and  for  a  direction  in 
favor  of  his  clients.  The  Lord  Chief  Baron  refused  to  nonsuit 
the  plaintiff. 

Neither  party  asked  the  Lord  Chief  Baron  to  leave  any  question 
to  the  jury.  The  plaintiff's  Counsel  however  required  his  Lordship 
to  direct  the  jury  to  find  for  the  plaintiff,  for  an  undivided  share 
of  the  lands  mentioned  in  the  plaint,  in  the  proportion  which  256a. 
3r.  24p.  bear  to  880a.  and  27p.  His  Lordship  so  directed  the  jury; 
but  reserved  to  the  principal  defendants  liberty  to  move  the  Court 
above  to  have  the  verdict  set  aside,  and  either  a  nonsuit  entered,  or 
a  verdict  entered  for  the  said  defendants.  Like  liberty  was  reserved 
to  the  sub-defendants. 

The  jury  found  for  the  plaintiff,  in  conformity  with  his  Lordship's 
directions. 

In  pursuance  of  the  leave  reserved,  the  Court  of  Queen's  Bench, 
on  the  5th  of  November  1862,  granted  to  the  principal  defendants  a 
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conditional  order,  that  the  verdict  had  for  the  plaintiff  be  set  aside,  H.  T.  1863. 

,.      i.       ,      ^  i.     1  ,        .  1  1      Queen's  Bench 

and  a  non-sait,  or  verdict  for  the  defendants  therein  named,  entered; 

or  that  a  new  trial  be  had,  on  the  ground  of  misdirection  of  the 

learned  Lord  Cliief  Baron,  and  also  on  the  ground  of  the  reception 

of  illegal  evidence. 

On  the  same  day,  a  similar  conditional  order  was  granted  to  the 
sub-defendants. 

Against  those  conditional  orders  cause  was  shown  by — 

/.  E.  Wahh^  Hemphill^  and  Tandy. 

The  phrase  "  towns-mountatne  "  means  coarse  uncultivated  land 
attached  to  arable  land :  Lord  Kildare  v.  Fisher  (a).  The  Book 
of  Distributions  is  legal  evidence,  for  the  decision  in  The  Arch- 
hithop  of  Dublin  v.  Trimleston  (b),  which  rested  on  a  loose  note  in 
2  How.  Exeh.  Pr.,  p.  115,  where  the  facts  of  the  case  cited  are 
not  disclosed,  has  been  overruled,  in  Knox  v.  Mayo  (e),  though 
the  Court  of  Appeal  refused  to  decide  that  question :  Knox  v. 
Mayo  (d).  In  Spaight  v.  Twiss  (e),  the  Court  of  Exchequer 
decided  that  the  Book  of  Distributions  is  legal  evidence.  It  was 
the  duty  of  the  Commissioners  under  the  17  &  18  Car., 2  (Ir.)^ 
c.  2,  to  make  such  a  book ;  and  it  was  found  in  the  Government 
Record  Office.  In  order  to  make  the  lease  of  1793  evidence  of 
possession,  it  was  not  necessary  to  show  that  some  act  of  owner- 
ship accompanied  it;  but  rent  has  been  received  under  it  until 
now :  that  is  evidence  of  title  against  the  whole  world.  The  lease 
having  been  produced  from  the  proper  custody  is  evidence  even 
against  the  sab-tenants ;  it  being  admitted  that  part  of  the  lands 
demised  by  it  is  in  the  plaintiff's  possession :  Doe  v.  Pulman  (f) ; 
l^astfloT  on  Evidence^  s.  593.  The  plaintiff's  title  only  accrued  in 
in  1858;  so  that  he  was  not  bound  to  prove  possession  within 
twenty  years.  The  plaintiff  proved  a  title  which  draws  with  it  a 
presumption  of  possession;  therefore,  the  defendant  ought  to  have 
shown  that  the  plaintiff  had  not  had  the  possession. 

(a)  1  Str.  71.  (6)  12  Ir.  Eq.  Bep.  267. 

(c)  7  Ir.  Chan.  Rep.  568.  (rf)  9  Ir.  Chan.  Bep.  192. 

(0  13  Ir.  Chan.  Bep.  516.  (jQ  3  Q.  B.  622. 
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H.  T.  1863.       Serjeant  Suilivan^  Serjeant  Amuirong^  and  Edward  JohnsUme^ 

Qutftfn  i  Bench    i»^i  »     »     t  ^  r     ^      m. 

>_   ^     _  1^     for  the  pnncipal  defendants. 

The  plaintiff  has  no  title,  except  under  the  fee-farm  grant  of 
1850,  the  map  on  which  comprises  the  entire  mountain  of  Scart, 
which  is  not  pretended  to  have  been  granted  by  the  fee-farm  grant 
Proof  of  enjoyment,  prior  to  1793,  of  the  lands  (sought  to  be 
recovered)  along  with  the  other  lands  actually  demised,  was  essen- 
tial, to  show  what  portion  of  the  mountain  was  granted  by  the  lease 
of  1793.  The  plaintiff  contends  that  because  the  patent  gave,  with 
the  profitable  lands,  a  certain  prc^rtion  of  unprofitable  lands,  there- 
fore the  same  proportion  of  unprofitable  lands  passed  under  the 
fee-farm  grant,  though  no  proof  was  given  that  any  portion  of  the 
mountain  had  ever  been  in  fact  enjoyed  with  the  profitable  lands. 
The  plaintiff  was  boiind  to  prove  what  proportion  of  the  mountain 
had  been,  prior  to  the  execution  of  the  lease  of  1793,  held  and 
enjoyed  along  with  the  profitable  lands  demised  thereby.  No  pie- 
sumption  can  be  admitted  against  a  man  in  possession  :  Riehardi  v. 
Richards  (a) ;  Clarkson  v.  Woodhouse  (b).  In  Doe  v.  PuimaH{c) 
the  counterpart  of  the  lease  was  clearly  evidence ;  whereas,  in  this 
case,  no  evidence  was  given  as  against  persons  in  possession.  A 
map  annexed  to  a  lease  cannot  be  resorted  to,  if  it  varies  from  the 
antecedent  sufficient  description  of  the  parcels:  Roe  v.  Lidwett{dy 
.— [O'Bbien,  J.  But,  in  that  case,  there  was  distinct  evidence  that 
the  map  was  wrong ;  here,  there  is  not  any  evidence  either  way]. 

T,  Harrit^  for  the  sub-defendants,  contended  that,  as  against 
them  at  all  events  there  was  not  any  evidence :  Stark.  Ev^  p.  93* 

Hemphill^  in  reply,  cited  Gubbint  v.  Massy  (e) ;  Rogers  v. 
Allen  (f)  \  Taylor  Ev.,  s.  599. 

Cur.  ad  tmk. 


On  a  subsequent  day  (20th  of  January)  in  this  Term»  the  Coort 


(a)  15  East,  294,  note  a. 

(0  3  Q.  B.  622. 

(e)  3  It.  Law  Bep.  239. 


(6)  5  T.  B.  412,  note  a. 

((0  11  Ir.  Com.  Law  Bep.  320. 

09  1  Camp.  309. 
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desired  that  the  case  should  be  farther  argued  on  two  points — first,  H.  T.  1863. 
whether  the  words,  "  together  with  the  mountain  and  common  here- 
tofore therewith  held  and  enjoyed,"  in  the  lease  of  1793,  demised 
odIj  that  portion  of  the  mountain  of  Scart  which  had  previously 
been  tn  fac^  held  and  enjoyed,  along  with  the  profitable  lands, 
by  the  lessee  in  the  expired  lease;  or  meant  that  the  lessee  in 
the  lease  of  1793  should  take  the  demised  portion  of  the  mountain 
tn  lAe  zame  manner  as  it  bad  been  theretofore  held  and  enjoyed — 
that  IB  to  say,  that  the  lessee  should  take  it  a#  a  tenant  in  common^ 
the  mountain  having  been  appropriated  to  a  number  of  estates, 
though  no  ascertained  portion  of  it  had  been  set  apart  for  this 
particular  estate,  along  with  which  it  was  given,  as  so  much 
waste  land? 

Secondly,  whether  the  landlord  can,  during  the  continuance  of 
the  lease,  set  up  the  Statute  of  Limitations,  or  any  bar  of  a  like 
nature,  such  as  acquiescence  for  a  length  of  time,  to  bar  the  title 
of  the  lessee,  who  complains  that  he  has  never  gotten  actual  pos- 
session of  a  portion  of  what  was  demised  to  him  ? 


/.  E.  Wahhy  for  the  plaintiff. 

Had  the  present  action  been  brought  on  the  day  next  after 
the  execution  of  the  lease  of  1793,  the  plaintiff  clearly  would 
have  been  entitled  to  recover.  He  still  holds,  as  against  the 
defendants,  the  very  position  which  he  then  occupied,  for  there 
is  not  against  him  any  evidence  of  title,  or  that  he  has  not  been 
in  possession  ever  since  the  date  of  the  lease ;  and  the  law  pre- 
sumes that  he  has  been  so  in  possession,  and  that  the  landlord 
did  not,  until  the  day  next  before  the  bringing  of  the  action, 
commit  the  trespass  complained  of.  The  plaintiff  was  not  bound 
to  give  evidence  of  the  particular  time  at  which  the  landlord 
turned  him  out  of  possession.  As  against  the  defendants,  the 
fee-farm  grant  passed  everything  which  had  been  demised  by 
the  lease  of  1793,  as  appears  from  its  recitals.  Nothing  less  could 
have  passed  under  the  12  &  13  Ftc,  c.  105,  unless  part  of  the 
lands  had  been  specially  omitted  under  its  6th  section.     No  such 

omission  can  have  been,  in  this  instance,  made,  because  the  fee- farm 
VOL.  15.  32  L 
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H.  T.  1863.  graot  reserves  the  full  rent  which  had  been  reserved  by  the  lease 
of  1793 ;  and  the  words  of  grant  are  identical  with  those  in  that 
lease,  save  for  the  omission  of  the  word  "heretofore,"  and  the 
substitution  of  apt  words  in  its  stead.     The  words,  *^  together  with 
the  mountain  and  common  heretofore  therewith  held  and  enjoyed," 
in  the  lease  of  1793,  are,  in  the  fee-farm  grant,  replaced  by  these 
terms — '' together  with  the  mountain  and  common  therewith  held 
'*  and  enjoyed  before  the  time  of  the  mahing  of  the  said  indenture 
**  of  lease ; "  so  that  especial  care  was  taken  not  to  cut  down  the 
grantee's  rights  under  the  lease,  which  described  the  premises  as 
^*  meared  and  bounded  as  described  by  the  maps  hereunto  annexed." 
On  the  landlord's  counterpart  of  that  lease  the  words  "  in  common" 
are  indorsed ;  and  the  whole  mountain  of  Scart  is  comprised  within 
the  ambit  of  the  map.     Therefore,  the  lease  of  1793  must  have  been 
intended  to  pass  some  interest  in  the  entire  mountain,  though  that 
interest  was  to  be  ''  held  and  enjoyed  "  by  the  lessee  *'  in  common " 
with  other  persons. — [O'Bbien,  J.     Your  argument  is  that,  taking 
together  the  lease  of  1793  and  the  annexed  map,  the  le8sor*s  inten- 
tion was  to  pass,  and  that  that  lease  did  in  fact  pass,  not  apart 
of  the  mountain,  but  some  undivided  share  (whatever  that  share 
was)  of  it,  which  share  the  lessee  was  to  hold  'Mn  common'?] — 
Yes ;   and  it  was  not  necessary,  in  order  to  explain   the  words 
'*  therewith  held  and  enjoyed,"  that  the  plaintiff  should  prove  actnai 
possession ;  for  then,  in  order  to  show  how  property  had  been  en- 
joyed at  a  remote  period,  it  would  be  essential  to  get  up  and  prove 
the  old  leases.    Supposing  however  that  the  word  *'  enjoyed  "  meant 
«  possessed,"  still  the  lease  does  not  say  "  held  and  enjoyed  fy  ike 
tenants'' — [O'Brien,  J.    You  contend  that  the  words  in  the  lease 
are  just  as  capable  of  being  referred  to  what  the  landlord  "held 
and  enjoyed"   under  the  patent?] — Certainly;    because  there  is 
nothing  to  show  that  the  words  "  held  and  enjoyed  "  did  not  refer 
to  all  those  waste  lands  which,  under  the  Act  of  Settlement,  had 
been  always  enjoyed  and  gone  along  with  the  arable  land  granted 
by  the  patent.     Therefore,  if  the  defendant's  ancestor,  Catherine 
Griffith,  herself  possessed  this  mountain,  some  undivided  share  in 
it  passed  by  the  lease  of  1793;  and  the  defendant  cannot  help 
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that  sbare  passing  also  under  the  fee-farm  grant.     The  description  H.  T.  1863. 
in  the  lease  of  1793  refers  to  the  lease  of  1701,  and  shows  that  the      ^...-^....^ 
landlord  had  parted  with  the  possession  of  the  mountain,  by  letting 
it.     The  words  "  together  with  the  mountain  and  common  here-     Griffith. 
tofore  therewith  held  and  enjoyed,"  mean  that  the  lease  of  1701 
comprised  both  the  arable  land  and  the  same  share,  whatever  that 
share  was,  of  the  mountain.;  so  that  the  lease  of  1793  passed  the 
whole  of  what  had  been  passed  by  the  lease  of  1701. 

There  was  legal  evidence  given,  whereby  the  jury  could  ascertain 
what  proportion  of  the  mountain  the  plaintiff  was  entitled  to  recover. 
The  agreement  of  the  12th  of  January  1793,  using  the  words,  /<  all  • 
'*  which  said  towns,  lands,  &c.,  were  heretofore,  by  indenture  bearing 
"date  the  19th  day  of  September  1701,  demised  to  Robert  Cooke," 
&c.,  shows  pointedly  that  the  intention  was  to  pass  all  that  had  been 
granted  by  the  lease  of  1701.  That  lease  had  granted  all  Katherine 
Beard's  '* share,  lot,  and  portion"  of  profitable  lands,  to  be  held 
"  with  the  share  and  proportion  of  the  towns-mountain  " — that  is 
to  say,  of  the  Scart  mountain.  Both  plaintiff  and  defendant  derive 
under  the  patent  of  1668,  which  explains  what  was  meant  by  *^the 
share  and  proportion  of  the  towns-mountain ;"  for  the  patent  grants 
the  profitable  lands  "  with  a  proportionable  part  of  the  unprofitable 
'Mands  belonging  to  the  said  towne  and  lands,  according  to  the 
*^  number  of  provable  acres  adjudged  to  him  by  the  aforesaid  Com- 
"  missioners." — [O'Brieit,  J.  You  contend  that  the  fee-farm  grant 
unquestionably  passed  everything  that  was  comprised  in  the  lease  of 
1793.  Tou  construe  the  words,  '*  together  with  the  mountain  and 
common  heretofore  therewith  held  and  enjoyed,"  in  that  lease,  by 
reference  to  the  annexed  map,  which  does  not  purport  to  point  out 
any  particular  portion  of  the  mountain,  but  marks  and  describes  the 
whole  of  it  as  "  in  common."  You  therefore  conclude  that  the  pro- 
portion of  the  mountain,  whatever  that  proportion  was,  which  passed 
by  the  lease  of  1793,  was  some  undivided  share  of  the  mountaiil, 
and  explain  the  words,  "heretofore  therewith  held  and  enjoyed," 
not  only  by  reference  to  the  lease  of  1701,  but  by  a  further  refer- 
ence to  the  patent.  You  then  say  that  is  not  any  evidence  of 
any  holding  and  enjoyment  other  than  what  is  thus  indicated ;  and, 
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H.  T.  1863.  conseqaentlj,  that,  since  the  words  "therewith  held  and  enjoyed** 

S'  -y    -y      are  capahle  of  meaning  "held  and  enjoyed  by  the  landlord^  it 

^^  does  not  follow,  as  a  consequence  from  the  lease  of  1793^  that 

GRIFFITH,    the  intention  necessarily  to  be  deduced  from  that  language  was 

to  convey  only  what  had  been  ^'  held  and  enjoyed  by  the  farmer 

tenants,^*'] — Just  so ;  and  the  fee-farm  grant,  by  which  the  defendant 

passed  out  of  himself  everything  that  he  had  in  it,  estops  him  from 

saying  that  the  mountain  did  not  pass :  Co.  Lit^  s.  667. 

Serjeant  SMivan^  for  the  principal  defendants. 

As  between  landlord  and  tenant,  the  doctrine  of  estoppel  cannot 
be  applied  until  that  which  passed  has  been  ascertained.  Though 
land  cannot  be  passed  as  appurtenant  to  land,  it  may  be  passed 
by  apt  words  denoting  continuous  enjoyment  of  land  connected  with 
the  principal  subject-matter  of  the  grant.  "  So,  by  a  devise  of  land 
"  in  N,  with  all  lands  belonging^  two  acres,  four  miles  distant,  con- 
"tinually  enjoyed  with  it,  pass: "  Com.  Dig.^  tit.  Grant,  let.  £,  9- 
The  phrase  "e«m  terris  pertinentiis^''  in  Comyn's  Digesty  is 
identical  with  "  therewith  held  and  enjoyed ; "  and,  so  far  as 
appears  on  the  face  of  these  deeds,  this  mountain  did  not  pass, 
save  as  being  connected  with  the  enjoyment  of  the  profitable  lands 
of  Graigebegg  and  Graigemore.  The  plaintiff  has  failed,  because 
he  has  not  shown  that  the  mountain  has  been  held  and  enjoyed 
with  the  lands  of  Graigebegg  and  Graigemore ;  and  there  is 
I  not  any  evidence  that  one  acre  of  the  mountain  itself  has  ever 
been  granted. 

Unless  the  plaintiff  has  got  the  mountain  under  the  fee-farm 
grant,  he  cannot  recover,  for  he  has  no  other  title,  all  the  lives 
named  in  the  lease  of  1793  having  died.  Now  the  recitals  in 
the  fee-farm  grant  of  1860  do  not  mention  the  mountain  at  all; 
and  the  words  of  grant  passed  only  such  parts  of  the  mountain 
as  had  been  held  and  enjoyed,  before  the  lease  of  1793  waa  made, 
with  the  lands  of  Graigebegg  and  Gcaigemore.  The  fee-farm  grant 
is  not  one  of  all  the  lands  demised  by  the  lease  of  1 793.  If  the 
lease  of  1793  and  1701  had  never  existed,  and  the  grantee  went 
into  possession  under  the  fee-farm  grant,  and  brought  an  action 
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of  ejecUneDt  to  recoTer  the  whole  mountain,  he  would  have  no  H.  T.  1668. 

title  unless  he  gave  evidence  of  its  enjoyment  with  the  lands  of  S^*^*    ^f 

Graigebegg  and  Graigemore.    The  words  of  grant  in  the  fee-farm 

grant  are,  so  far  as  regards  the  mountain,  almost  indentical  with 

those  in  the  lease  of  1798,  which  mean  *'  the  mountain  and  com- 

*'mon,  whatever  they  were,  which  had,  before  the  date  of  that 

''lease,  been,  by  the  occupiers  of  the  lands  of  Graigemore  and 

"  Graigebegg,  and  by  right  of  their  occupation  of  those  denomina- 

"tions,  held  and  enjoyed  with  them."     The  plaintiff  was  bound 

to  prove  that  the  mountain  and  common,  which  he  seeks  to  recover, 

had  been  so  held  and  enjoyed.     The  words  in  the  lease  of  1701  are 

different — "  with^^Atf  share  and  proportion  of  the  Towns-mountain." 

The  Court  cannot  presume  that  that  lease  meant  to  pass  the  same 

land  which  had  been  granted  by  the  patent,  which  is  not  mentioned 

in  the  lease.     In  that  lease  the  mountain  is,  for  the  first  time, 

mentioned  in  the  habendum.    But  the  habendum  cannot  enlarge 

the  premises:   Com.  Dig,,  tit.  Faii^  let.   E,    10.     Also,  *'If  the 

*'  thing  granted  be  only  in  the  habendum,  and  not  in  the  premises 

"of  the  deed,  the  deed  will  not  pass  it:"  Touchstone,  p.  76.    The 

Mune  proposition  is  laid  down,  even  more  strongly,  in  Vin.  Abr., 

tit.  Granif  let.  I,  a,  hab.    Therefore  the  lease  of  1701  did  not 

grant  or  demise  the  share  of  the  mountain  which  the  plaintiff 

says  had  been  granted  to  the  lessor  by  the  patent. 

T.  Harris,  for  the  sub-defendants,  contended,  that  their  posses- 
sion not  having  been  displaced  by  any  evidence  against  them,  that 
was  a  sufficient  answer  to  the  plaintiff's  case  against  them. 


/.  E.  Walsh,  in  reply. 

There  is  no  authority  to  support  the  defendant's  proposition, 
that  in  ap  action  of  ejectment  the  plaintiff  must  prove  both  title 
and  possession.  The  two  classes  of  defendants  are  in  one  and 
the  same  position,  because  the  payment  of  rent  under  the  lease 
of  1793  is  sufficient  evidence  against  the  whole  world:  Doe  v. 
Pulman  (a) ;   TayL  jBv.,  par.  598 ;  Sogers  v.  Allen  (b).    These 


(a)  3  Q.  B.  622. 


(6)  1  Gamp.  309. 
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H.  T.  1863.  cases  establish  that  the  mere  production,  from  the  proper  custody, 
^^  '  of  an  ancient  deed,  along  with  proof  of  an  act  done  in  connection 

with  it,  is  sufficient  evidence  against  the  whole  world.  The  plain- 
tiff  here  has  proved  payment  of  rent  under  the  leaae  of  1793; 
that  is  an  act  done  in  connection  with  it.  Although  the  habendum 
of  a  deed  cannot  enlarge  the  premises,  it  ''may  abridge  or  alter 
the  generality  of  the  premises : "  Com.  Dig^  tit.  Faitj  let.  E,  9 : 
and  the  habendum  in  the  lease  of  1701  limits  the  generality  of 
the  premises  to  '*  the  share  and  proportion  of  the  towns-mountain." 
With  respect  to  the  words  '*held  and  enjoyed  therewith,**  which 
are  said  to  be  equivalent  to  '*  cum  ierris  pertineniiU^**  proof 
of  enjoyment  would  be  quite  sufficient :  Com.  Dig.^  tit.  Fait^ 
let  E,  7 : — ''  If  he  grants  the  manor  of  B  with  all  lands  reputed 
«  parcel  thereof,  and  occupied  therewith,  except  the  manor  of  G, 
"if  Whiteacre  be  reputed  parcel  of  B,  and  occupied  with  it, 
"though  in  truth  it  be  a  part  of  the  manor  of  C,  it  shall  not 
"be  excepted." 

Cur.  ad.  vuit. 


Hates,  J. 
Jan.  31.  The  Court  being  divided  in  its  opinion  as  to  the  rights  of  cer- 

tain of  the  defendants,  though  unanimous  as  to  the  question  rai^d 
by  Mr.  C.  D.  Griffith,  I  shall,  with  the  permission  of  my  Lobd 
Chief  Justice,  proceed  now  to  give  my  opinion  on  both  parts 
of  the  case. 

As  it  has  been  fully  admitted  that  the  case,  so  far  as  Mr.  Grimth 
is  concerned,  is  wholly  unaffected  by  any  Statute  of  Limitations,  it 
becomes  necessary  only  to  regard  it  as  affected  by  the  language  and 
true  construction  of  the  documents  that  have  been  given  in  evidence 
on  the  part  of  the  plaintiff.  He  rests  his  case  primarily  and  mainly 
on  the  fee-farm  grant  of  1850.  That  instrument,  which  is  executed 
by  Mr.  Griffith,  recites  the  execution  in  1793  of  a  lease  for  lives 
renewable  for  ever  of  certain  lands  and  premises,  by  Mrs.  Catherine 
Griffith  to  one  John  Greene.  It  also  recites  that  Catherine  Grif- 
fith's and  John  Greene's  estates,  respectively,  had  become  vested  in 
the  defendant  Griffith  and  in  one  John  Greene  a  lunatic ;  and  after 
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reciting  certain  orders  of  the  Court  of  Chancery,  the  deed  witnesses  H.  T.  1863. 
th&ty  in  pursuance  of  the  Leasehold  ConTersion  Act  and  of  the  said  ^"'^ 
orders,  the  said  C.  D.  Griffith  did  thereby  grant  the  lands  of 
Graigemore  and  Graigebeg,  commonly  called  and  known  as  Graig- 
navnrra,  Upper  Derry  and  Lower  Derry,  containing  485a.  Or.  2p., 
statute  measure,  ^'  together  with  the  mountain  and  common  there- 
*'  with  held  and  enjoyed  before  the  time  of  the  making  of  the  said 

** recited  indenture  of  lease," ''all  which  said  lands  and 

**  premises  are  meared,  bounded  and  described  by  a  map  to  that 
"lease  annexed,  a  true  copy  of  which  is  also  annexed  hereto,  to 
"hold  to  Henry  George  Haughton  (trustee  for  the  lunatic),  his 
"heirs   and   assigns,   for  ever." 

Thus  we  perceive  that  the  grantor,  by  the  language  which 
he  has  used,  refers  us  for  illustration  of  his  meaning,  as  to  the 
extent  of  his  grant,  to  the  lease  of  1793  with  the  map  annexed, 
and  to  the  state  of  things  as  they  existed  at  that  day.  But  as  it 
would  be  next  to  impossible  to  get  living  testimony  as  to  what 
particular  mountain  and  common  had  been  held  and  enjoyed  with 
Graigemore  and  Graigebeg,  prior  to  the  making  of  that  lease, 
it  becomes  doubly  necessary  to  look  to  the  other  source  to  which 
he  has  referred  us ;  bearing  in  mind  that  the  object  of  both  parties, 
as  evidenced  by  the  recitals  of  the  ^grant,  was  to  give  and  obtain 
a  conveyance  "of  the  lands  comprised  in  the  said  lease  of  1793." 

Looking  at  that  instrument  we  find  that  the  parcels  thereby 
conveyed  were  all  that  and  those  part  of  the  towns  and  lands  of 
Graigemore,  &c.,  containing  485a,  Or.  2p.,  statute  measure,  '*  toge- 
"  ther  with  the  mountain  and  common  heretofore  therewith  held  and 

*' enjoyed," ''all  which  said  towns,  lands  and  premises  were 

"heretofore,  by  indenture  bearing  date  the  19th  of  September  1701, 
"demised  to  Robert  Cooke  for  91  years,  and  which  lease  expired 
"on  the  1st  of  May  1792."  The  map,  on  being  looked  to,  com- 
prises the  whole  mountain  of  Scart,  which  is  of  a  somewhat 
triangular  shape,  lying  to  the  north-west  of  Gcaigemore  and  Graige- 
beg, or  as  they  are  there  called  Graigavurra,  Lower  Derry  and 
Upper  Derry,  and  containing  1340a.  Ir.  20p.,  statute  measure:  thus 
showing  pretty  plainly  that  some  share  or  interest  in  the  whole 
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H.  T.  1663.  of  that  monntain,  rather  than  some  definite  and  divided  part  of 

the  mountain,  was  intended  to  be  granted;  and  this  is  rendered 
more  certain  when  we  observe  that  under  the  name  *'  Scart  moun- 
tain "  are  written  on  the  margin  the  words  '*  in  common." 

Thus,  by  the  language  of  the  lease  of  1793,  imported  into  and 
incorporated  with  the  grant  of  1850,  the  defendant  Griffith  himself 
forces  U8  back  still  further  up  the  stream  of  time;  and  at  his  instance 
we  are  to  examine  the  deed  of  1701  to  see  what  was  demised 
thereby,  and  thus  to  come  at  what  was  afterwards  granted  in  1850. 
That  deed  of  1701  was  made  by  Catherine  Beard,  John  Beard 
and  Michael  Wicks,  to  Robert  Cook,  and  by  it  they  demise  to 
him  "  all  that  the  share,  lot  and  proportion  of  Catherine  Beard, 
*'  John  Beard  and  Michael  Wicks  in  Graigemore  and  Graigebeg, 
**  containing  256a.  3r.  24p.,  profitable  land,  plantation  measure, 
*'and  retrenched  by  Thomas  Brightwell,  with  all  mountains,  &c^ 
'*held  therewith,  to  have  and  to  hold  the  said  demised  lands 
<^and  premises,  with  the  share  and  proportion  of  the  Towne- 
<(  mountain,  for  91  years,*'  &c.  Here  is  another  earmark  which  we 
find  has  been  virtually  affixed  by  the  defendant  to  the  premises 
granted  m  1850.  We  are  told  that  the  profitable  land  was  re- 
trenched by  Thomas  Brightwell ;  that  with  it  mountain  land  was 
held,  and  that  the  lessor  thereby  purported  to  convey  '^  the  share 
and  proportion  of  the  Towne-mountain."  By  this,  I  apprehend, 
must  be  understood  the  whole  share  and  proportion  which  Beard 
the  lessor  was  competent  to  give  in  that  mountain  therein  called 
''the  Towne-mountain." 

The  problem  now  to  be  solved  is: — *'Is  this  Towne-mountain 
'*  the  same  as  Scart  ?  and  if  so,  what  was  the  share  and  proportion 
''which  the  lessor  had  to  give  in  the  year  1701?"  No  exactly 
cotemporary  document  is  forthcoming ;  but  still  the  matter  is  not 
wholly  left  in  darkness,  as  we  are*at  full  liberty  to  look  at  extrinsic 
facts  and  circumstances  existing  at,  or  as  near  as  possible  to,  the 
time  of  the  execution  of  this  lease,  which  have  been  proved  at 
the  trial,  and  are  calculated  to  throw  light  upon  the  language 
used  in  it. 

By  a  patent  of  Sang  Charles  the  Second,  dated  the  20th  of 
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J0I7  1669,  his  Mijesty  granted  to  Robert  Beard,  Robert  Robins,  H.  T.  1863. 
John  Stephenson,  and  Elizabeth  Winston  and  William  Winston, 
her  son,  the  lands  thereinafter  mentioned,  that  is  (itiier  alia)  to 
Robert  Beard  in  Graigemore  and  Graigebegg,  256a.  3r.  24p., 
profitable  land,  plantation  measure,  retrenched  by  Thomas  Bright- 
well,  with  a  proportional  part  of  the  unprqfitabh  lands  belonging 
to  ihe  said  town  and  lands,  according  to  the  number  of  profitable 
acres  adjudged  to  him  bj  the  certificate  of  the  Commissioners 
for  executing  the  Acts  of  Settlement  and  Explanation.  The  patent 
then  gives  other  parts  of  the  same  townlands  to  the  three  other  par- 
ties, viz.,  to  Robert  Robins,  422a.  2r.  5p.,  to  John  Stephenson,  74a. 
Or.  lip.,  and  to  Elizabeth  and  William  Winston,  126a.  2r.  27p>« 
with  a  proportional  part  of  the  unprofitable  lands,  &c.,  as  before. 
All  these  profitable  landa  so  granted  amount  to  880a.  Or.  27p., 
plantation  measure. 

Looking  to  the  map  of  the  premises  in  the  Down  Survey, 
which  was  made  in  the  year  1663,  we  find  the  lands  of  Graige- 
more and  Graigebeg  delineated  and  marked  as  No.  68;  and  also 
a  portion  of  land,  of  somewhat  triangular  shape,  to  the  north-west 
of  that,  numbered  68m,  and  marked  as  '*  coarse  heath  mountain." 
This  corresponds,  almost  precisely  in  figure,  acreage  and  situation, 
with  what  is  laid  down  in  the  map  of  1793  as  the  Scart  mountain. 
Again,  in  the  Book  of  Distributions,  which  we  know  contains 
abstracts  from  the  Down  Survey,  we  find  that  the  profitable  lands 
of  Graigemore  and  Graigebeg  (58),  represented  to  contain  896a. 
3r.,  is  apportioned  as  to  all  these  persons  (except  John  Stephenson), 
in  precisely  the  same  amounts  of  acreage  as.  already  mentioned; 
and  that  the  unprofitable  mountain  land  (68m)  contains  1084a. 
2r.,  Irish  plantation  measure. 

These  maps  and  documents  seem  to  me  then  to  afibrd  pretty 

clear  evidence  for  a  jury  to  infer  that  the  mountain  land  to  the 

north-west  of  Graigemore  and  Graigebeg,  which  is  marked  in 

the  Down   Survey  as  58m,  and  by  that  reference  is  stated  in 

the  Book  of  Distributions  to  have  been  disposed  of  to  Robert 

Beard  and  the  other  co-grantees,  is  the  very  same  territory  which 

is  spoken  of  in  the  patent  as  ''the  unprofitable  land''  belonging  to 
▼OL.  16.  33  L 
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H.  T.  1863.  Graigemore  and  Graigebegg,  which  is  given  to  the  several  grantees 

Queen'i  Bench   .  ,..,,,  ,.  ,  .«./•,*,, 

m  undivided  shared,  according  to  the  proportion  of  profitable  umds 

adjudged  to  them;  and  is  also  the  very  same  Scart  mountain 
called  in  the  lease  of  1701    *'the  Towne-mountain/'  which  also 
appears  on  the  map  of  1793  to  be  on  the  north-west  of  Graige- 
more and  Graigebegg,  and  to  be  of  nearly  similar  configuration 
and  extent.     In   the  absence  of  all  evidence  to  the  contrary,  I 
think  a  jury  could  not  with  propriety  have  hesitated  to  adopt 
that  conclusion ;  and  therefore  that,  so  far  as  Mr.  Griffith  was 
concerned,  the  direction  of  the  learned  Chief  Baron  was  right 
But  now  I  come  to  the  second  branch  of  the  case,  which  con- 
cerns Mr.  Harrises  clients,  and  am  henceforth  to  be  understood 
as  speaking  my  own  opinion  only.     Mr.  JEfarris's  clients  have 
severally  taken  defence  for  the  portions  of  land  in  their  posses- 
sion respectively.     These  lands  are  set  out  by  metes  and  bounds, 
which,  in  my  judgment,  essentially  distinguishes  their  case  from 
that  of  Mr.  Griffith.     Moreover,  that  gentleman,  as  I  have  said, 
has  bound  himself  by  the  fee-farm   grant  of  1850,   and    bound 
himself  to  abide  by  all  the  consequences  which  the  language  of 
that  deed  has  reasonably  and  properly  induced  upon  him.  Mr.  Har- 
rit's  clients  are  in  nowise  bound  by  the  language  of  that  instrument, 
nor  are  they  at  all  concerned  in  it ;  but  are  dealt  with  merely  as 
persons  in  possession  of  distinct  portions  of  land.    They  severally 
took  defence,  and  went  down  to  trial ;  and  the  question  with  respect 
to  them  is,  who  is  best  entitled  to  the  possession  of  these  portions 
of  land  ?    Now,  since  the  passing  of  the  8  &  4  W.  4,  c  27,  I 
take  it  to  be  the  duty  of  a  plain tifi*  in  ejectment  lo  show  not  merely 
a  proper  title,  such  as  the  plaintiff  might  have  had,  and  as  I  believe 
undoubtedly  had,  in  1793,  with  respect  to  these  lands ;  but  is  bound 
to  show  a  title  unbarred  by  the  Statute  of  Limitations :  in  other 
words,  the  plaintiff  must  show  that  his  right  of  entry  accrued  to 
him  within  twenty  years  next  before  the  action  of  ejectment  was 
brought.    In  my  opinion  that  is  consistent,  and  harmonises  with 
the  doctrine  laid  down  in  the  case  of  Ntpean  v.  Doe  d.  Knigki  (a). 
That  case  was  fully  considered  by  the  Court  of  Exchequer  Chamber; 

(a)  2  Sm.  L.  Cas.  433 ;  S.  C.  2  Mee.  &  W.  910. 
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and  I  think  it  rules  the  present  case.     Since  the  passing  of  the  H.  T.  1863. 

Statute  of  Limitations,  barring  not  only  the  remedy  bat  the  right,      ^^^-^ 

it  is  the  doty  of  a  plaintiff  in  ejectment  to  show  not  only  a  right,  ^ 

such  as  may  exist  on  paper  or  parchment,  but  to  show  a  title    obiffith. 
acoompanied  by  actual  possession  within  twenty  years  next  before 
action  brought.      That  not  having  been  done,   the  plaintifif  has 
failed  to  establish  a  better  title  to  the  possession  than  that  which 
Mr.  Harrises  clients  have  by  reason  of  their  possession. 

In  my  opinion  therefore  the  Ck>urt  ought,  pursi^ant  to  the  leave 
reserved,  to  enter  a  verdict  for  Mr.  Harrises  clients,  as  to  the  por- 
tions of  land  for  which  they  have  respectively  taken  defence* 

• 

OBSIBN,  J. 

I  am  alsb  of  opinion  that,  as  to  the  defendant  Mr.  Ghnffith,  the 
conditional  order  obtained  by  him  for  setting  aside  the  verdict 
should  be  discharged. 

The  Counsel  for  Mr.  Griffith  and  the  other  defendants  have 
declined  to  argue  the  objections  to  the  admissibility  in  evidence 
of  the  extract  from  the  Book  of  Distributions,  and  other  documents 
read  and  objected  to  at  the  trial,  and  submit  to  those  objections 
being  overruled,  reserving  liberty  to  them  however  to  rely  on  them 
before  the  Court  of  Error.  So  far  therefore  as  Mr.  Griffith  is 
concerned*  tlie  only  question  is,  whether  the  premises  for  which 
plaintiff  Laa  obtained  a  verdict  formed  part  of  the  premises  ex- 
pressed to  be  demised  by  the  lease  of  1793,  which  was  executed 
by  Mrs.  Catherine  Griffith  (the  mother  of  the  defendant  Griffith)  to 
John  Greene,  under  whose  will  the  plaintiff  claims.  With  regard  to 
Mr.  Griffith,  no  question  arises  upon  the  effect  of  the  Statute  of 
Limitations,  which  was  not  indeed  relied  on  by  his  Counsel,  either 
at  the  trial  or  during  the  present  argument.  Independent  of  the 
objection  that/  during  the  pendency  of  that  lease,  Mr.  Griffith, 
claiming  under  the  lessor,  should  not  be  allowed  to  insist,  as 
against  his  tenant,  upon  retaining,  by  reason  of  the  statute,  the 
possession  of  part  of  what  had  been  demised  by  the. lease,  there 
is  in  this  case  the  further  fact  that,  by  the  fee-farm  grant  of 
1850,    executed  within  twelve  years  before  this  ejectment  was 
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H.  T.  1863.  bronght,  Mr.  Griffith  granted  to  the  plaintiff,  in  express  temu, 
-  -y...  ■»     all  that  had  been  demised  bj  the  lease  of  1793.    This  pats  the 
^^v.^       Statute  of  Limitations,  as  to  Mr.  Griffith,  oat  of  the  case.    With 
GB1F7ITH.    respect  to  the  question   whether  the  premises  in  dispute    were 
demised  by  that  lease,  it  is  singular  that  in  an  ejectment  inyolying 
the  right  to  so  considerable  a  quantity  of  land,  neither  plaintiff 
nor  defendant  gave  at  the  trial  any  direct  evidence  of  actual 
possession;  but  in  my  opinion  there  was,  upon  the  documentfl 
proved  at  the  trial,  sufficient  evidence  to  warrant  the  jury  in 
coming  to  the  conclusion  that  the  undivided  portion  of  the  moun- 
tain, for  which  they  have  given  their  verdict,  was  part  of  the 
premises  expressed  to  be  demised  by  that  lease.     Mrs.  Griffith  by 
that  lease  demised  to  J.  Greene,  for  three  lives  renewable  for 
ever,  "  certain  parts  of  Graigemore  and  Graigebegg,  containing  by 
<•  survey  485a«  2p.,  statute  measure,  more  or  less,  together  with  the 
**  mountain  and  common  heretofore  therewith  held  and  enjoyed!* 
(And  also  certain  other  lands  of  Tullaghcoolemore,  TuUaghcoole- 
beg,  and  Lisseenoona) ;  "  All  which  said  towns,  lands  and  premises, 
''were  heretofore,  by  indenture  of  the  19th  of  September  1701, 
'^  demised  to  Robert  Cooke  deceased,  for  ninety-one  years,  which 
"lease  expired   on   the   1st   of  May    1792,   and  were  lately  in 
«(the   possession  of  Edmond  Roche,  Esq.,  and  the  Hon.  Walter 
"Brabazon,    and    their    undertenants;    aU   which  premises   are 
"  meared  and  bounded  as  described  by  the  map  hereunto  annexed!* 
It  was  argued  by  defendant's  Counsel  that  this  lease,  according 
to  the  ordinary  meaning  of  its  terms,  purported  to  demise  some 
definite  and  distinct    portion  of  the  mountain  which  had  been 
theretofore  held  and  enjoyed  together  with  the  parts  of  Graige- 
more and  Gitiigebegg  thereby  demised ;  that  the  words  *^held  and 
enjoyed**  referred  to  what  was  actually  "  occupied*'  by  the  tenants 
of  Graigemore  and  Graigebegg  at  and  previous  to  the  time  of  the 
execution  of  the  lease;  and  that,   accordingly,  it  was  incumbent 
on  the  plaintiff,  who  confessedly  could  only  claim  a  portion  of 
the  mountain,  to  show,  by  distinct  evidence  of  actual  occupation, 
at  or  previous  to  that  period,  What  such  portion  was,  and  what 
particular  parts  of  the  mountain  had  been  previously  held  and 
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enjoyed  by  the  tenanta  of  said  parts  of  Graigemore  and  Graigebegg.  H.  T.  1863. 

_  -  ^  ,  ,  ,      ,      ,     Queen* a  Bench 

It  appears  however,  on  reference  to  the  map  annexed  to  the  land- 
lord's part  of  that  lease  of  1793,  and  which  map  is,  as  above 
mentioned,  referred  to  in  the  lease  itself  as  describing  the  pre- 
mises thereby  demised,  that  the  mountain  in  question  is  described 
in  that  map  as  being  *^  in  common.**  These  words  "  in  common" 
appeared  to  have  been  effaced  by  time  or  accident  from  the  map 
annexed  to  the  tenant's  part  of  that  lease ;  but  there  is  no  doubt 
they  were  originally  on  it.  In  the  map  itself  the  mountain  is 
represented  as  one  continuous  undivided  tract  of  land,  without 
any  intervening  bounds  or  fences :  and,  considering  the  description 
in  the  lease  in  connection  with  the  map  to  which  it  refers,  I  think 
the  inference  is,  that  what  was  purported  to  be  demised  by  the 
lease  was  not  a  distinct  and  divided  portion  of  the  mountain, 
which  might  have  been  designated  by  metes  or  bounds,  but  only 
some  undivided  share  thereof,  to  be  ascertained  by  reference  to 
the  previous  holding  and  enjoyment  The  jury  have  found  the 
plaintiff's  undivided  share  of  the  entire  mountain  to  be  in  the 
proportion  which  266a.  3r.  24p.  bear  to  880a.  and  27p. ;  and  a 
reference  to  the  documents  produced  at  the  trial  will  show  how 
that  proportion  was  arrived  at. 

The  patent  of  1668  granted  to  Robert  Beard  256a.  3r.  24p., 
pUintation  measure,  profitable  land,  in  Graigebegg  and  Graigemore, 
wUh  a  proportionable  part  of  the  unprofitable  lande  belonging  to 
said  towns  and  lande^  according  to  the  number  of  profitable 
acres  adjudged  to  him  by  the  Commissioner^  certificate  therein 
mentioned;  and  also  granted  him  parts  of  the  lands  of  Lissee- 
noona,  Tullaghcoolemore,  and  Tulhighcoolebeg.  It  also  granted 
to  R.  Robins,  J.  Stephenson,  and  Elizabeth  Winston,  three  other 
several  portions  of  said  profitable  lands  of  Graigemore  and  Graige- 
begg, together  with  *'  proportionable  parts  of  the  unprofitable  lands 
belonging  thereto."  The  contents  of  these  three  latter  portions 
of  profitable  lands  in  Graigemore  and  Graigebegg  are  also  stated 
in  the  patent,  and,  being  added  to  the  256a.  3r.  24p.,  plantation 
measure,  granted  to  Beard,  make  together  880a.  and  27p*,  plan- 
tation measure,  as  the  contents  of  the  entire  of  the  profitable  lands 
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H.  T.  1863.  in  Graigemore  and  Oraigebegg,  which  were  granted  by  said  patent 

Qneen'a  Bench        ^,,,,  ,,  ,..,,«  ^ 

to  Beard  and  the  other  patentees ;  so  that  the  nndiyided  share  of 

the  anproftlaUe  lands  which  Beard  took  under  the  patent  was 
in  the  proportion  of  256a.  3r.  24p.  to  880a.  and  27p^  the  same 
proportion  as  was  found  by  the  jury  to  represent  plaintiff  *b  share 
of  the. mountain  in  dispnte.    It  appears  by  the  Down  Sarvey,  and 
extract  from  the  Book  of  Distribntions,  that  the  unprofitable  lands 
so  granted  by  the  patent  in  comBM)n  with  the  lands  of  Graige* 
more  and  Ghraigebegg,   are  represented  on  the  Down  Survey  bj 
the  figure  marked  ^58fii,  coarse  heath  mowUain/*  containing  1084^ 
acres.     It  also  appears,  by  the  evidence  of  the  surveyor  at  the 
trial,  and  the  comparison  of  the  enlarged  tracing  of  the  Down 
Survey,  prepared  by  him  with  the  maps  on  the  lease  of  1798, 
and  fee-farm  grant  of  1850,  that  (making  allowance  for  some  por- 
tions of  the  unprofitable  land  which  had  been  reclaimed,  and  are 
now  arable  land)  the  Scart  mountain  now  in  dispute  is  identical 
with  said  unprofitable  lands  granted  by  the  patent,  and  marked 
on  the  Down   Survey  **58m,''  &c.     It  is  also  clear,  from  the 
maps  and  other  documents,  and  is  not  in  fact  disputed,  that  the 
profitable  lands  in  Graigemore  and  Graigebegg,  granted  to  Beard 
by  the  patent,  as  containing    256a.  3r.  24p.  plantation   measure 
(making  about  416  acres  statute  measure),  are  the  lands,  or  por- 
tions of  the  lands,  of  Graigemore  and  Graigebeg  demised  by  the 
lease  of  1793,  as  containing  485  acres,  statute  measure;  and  the 
finding  of  the  jury  that  plaintiff  was  entitled  to  a  share  of  the 
mountain,  of  the  dame  proportion  as  that  granted  to  Beard  by 
the  patent,  involves  the  supposition  that  the  lease  of  1793  demised 
not  only  the  same  portions  of  the  profitable  lands  of  Graigemore 
and  Graigebeggt  as  were  granted  to  Beard  by  the  patent,  but  also 
demised  the  same  share  of  the  mountain  as  the  patent  granted  to 
him  in  connection   with  said  profitable  lands;   and  that  it  was 
Beard's  original  share  of  the  mountain  which  was  designated  in 
that  lease  as  the  mountain  and  common   theretofore    held  and 
enjoyed  with  the  lands  of  Graigemore  and  Graigebegg  thereby 
demised. 

It  appears  by  the  Chief  Baron's  report  that  he  directed  the 
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jury  to  find  a  verdict  for  plaintiff,  and  did  not  in  fact  Jeave  any  H.  T.  1863. 

_  .  ,  ,  ,  Queen's  Bench 

question  to  tnem;  bat  that  this  was  done  by  arrangement  between 
the  parties;  the  defendants  not  requiring  any  question  to  be  left 
to  the  jury,  but  having  liberty  reserved  to  move  this  Court  to  have 
a  yerdict  entered  for  them.  The  case  is  therefore  to  be  considered 
as  if  the  evidence  had  been  actually  submitted  to  the  jury,  and  they 
had  found  thereon  for  plaintiff;  and  the  question  for  our  decision  is, 
whether  there  was  sufficient  evidence  to  warrant  the  jury  in  finding 
that  it  was  Beard's  original  share  of  the  mountain  whicli  was 
demised  by  the  lease  of  1793.  I  have  already  observed  that  no  direct 
evidence  was  given  as  to  the  aeiual  oecypation  of  the  mountain  in 
or  previous  to  1793 ;  but  that  lease  states  that  the  towns,  lands  and 
premises,  thereby  demised,  had  been  demised  by  a  previous  lease 
of  the  19th  of  September  1701,  for  the  term  of  ninety-one  years 
(which  expired  on  1st  of  May  1792),  and  had  been  then  lately 
in  the  possession  of  E.  Roche,  William  Brabazon,  and  their  under- 
tenants. It  appeared,  from  a  copy  of  that  lease  of  1701,  which  was 
read  for  plaintiff  at  the  trial  (having  been  furnished  under  an  order 
of  the  Court),  that  Katherine  Beard,  John  Beard,  and  Michael 
Wicks,  thereby  demised  to  said  Robert  Cook  the  same  profitfible 
knds  in  Graigemore  and  Graigebegg  as  had  been  granted  to  said 
Robert  Beard  by  the  patent;  also  said  lands  of  Lisseenoona,  Tul- 
laghcoolemore  and  Tullaghcoolebeg,  together  with  the  houses,  mills, 
woods,  *'  common^  mountains  and  mouniain^^*  ^e.,  thereunto  belong- 
ing— to  hold  all  said  demised  lands  and  premises,  with  ^^ihe  share 
and  proportion  of  the  toums^mouniain,'*  and  all  and  singular  the 
"eommonSj  ^c,  thereunto  belonging"  for  the  teem  of  ninety-one 
years  from  1st  of  May  1701,  at  the  rent  therein  mentioned.  This 
lease  of  1701  does  not  refer  to  the  patent,  or  to  any  map;  but 
the  recital  in  the  subsequent  lease  of  1793  (by  which  the  defendant 
Griffith  is  bound),  that  all  the  lands  and  premises  thereby  demised 
had  been  also  described  by  said  previous  lease  of  1701,  shows  that 
what  were  demised  in  that  previous  lease  as  ^^  towne^mouniain" 
were  the  same  premises  as  the  mountain  marked  in  the  map  on 
the  lease  of  1793  as  ''t»  common;"  and  therefore,  having  regard 
to  the  surveyor's  evidence  of  the  comparison  of  that  map  with 
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H.  T.  1863.  the  enlarged  tracing  of  the  Down  Survej,  the  same  as  the  "tu^fro' 
<L  -V  f  ^abie  lands'*  granted  by  the  patent  in  connection  with  the  said 
lands  of  Graigemore  and  Graigebegg.  It  wonld  further  appear  from 
that  map,  that,  down  to  1793  (and  consequently  at  the  date  of  the 
lease  of  1701),  the  moantain  or  unprofitable  lands  were  held  in 
common,  without  any  division  or  partition  thereof  having  been 
made ;  and  no  act  appears  to  have  been  done  to  alter  or  affect 
the  shares  thereof,  which  Beard  and  the  other  grantees  of  Graige- 
more and  Graigebegg  originally  took  under  the  patent.  It  may 
therefore  be  reasonably  inferred,  in  the  absence  of  any  evidence 
to  the  contrary,  that  the  share  and  proportion  mentioned  in  the 
lease  of  1701,  in  reference  to  the  ^^towns-mountain/'  was  the  same 
share  as  had  been  granted  to  Beard  by  the  patent  of  the  ''  tn^o- 
fiiabU  iands"  in  connection  with  the  same  portions  of  the  lands 
of  Graigemore  and  Graigebegg  as  were  demised  by  said  lease. 

It  is  the  mountain  now  in  dispute  which  is  described  in  the 
patent  as  ''  unprofitable  lands,"  in  the  lease  of  1701  as  *'  towns- 
mountain,"  and  in  the  lease  of  1798,  and  map  thereon,  as  mountain 
*'in  common."  If  then  Beard's  original  share  thereof  was  **the 
share  and  proportion"  mentioned  in  the  lease  of  1701,  and  if 
during  the  ferm  of  the  holding  under  that  lease  (which  did  not 
expire  until  May  1792)  there  appeared  no  act  by  partition  or 
otherwise  to  affect  that  share,  or  to  vary  the  proportions  in  which 
the  several  proprietors  of  the  profitable  lands  of  Graigemore  and 
Graigebegg  would,  under  the  patent,  have  been  entitled  to  that 
mountain,  would  not  the  jury  be  warranted  in  finding  that  original 
share  of  Beard's  to  be  the  share  referred  to  in  the  lease  of  May 
1793,  as  having  been  theretofore  held  and  enjoyed  with  Beard's 
lands  of  Graigemore  and  Graigebegg? 

Plaintiff's  Counsel  have  objected  that  the  lease  of  1701  did 
not  operate  to  pass  ^*  tke  share  and  proportion  of  the  towns- 
mountain,**  because  those  words  occur  only  in  the  ^^  habendwoi** 
of  the  lease  and  not  in  the  ^^ premises.**  In  answer  to  this  objectioo, 
defendants'  Counsel  contend  that  the  words  *'  mountaines  and  moan- 
taine,"  which  do  occur  in  the  "premises"  of  that  lease,  were  suffi- 
cient to  have  passed  the  mountain;  and  that  the  words  in  the 
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*^ habendum"  might  be  relied  on  as  showing  what  was  intended  H.  T.  1863. 

,         ,  ,  ,        ,  •.  1.1  .       It     r*^i       Qiteen*8  Bench 

to  have  been  granted  by  the  words  used  m  the  '^  premises.      The 

case  of  Lord  Kildare  v.  Fisher  (a),  to  which  we  have  been  re* 

ferred,  shows  that  the  word  ^^ mountain"  in  this  lease  maj  well 

be  constraed  as  describing   uncultivated  and  unprofitable  lands. 

Coosidering  also  that  the  lease  of  1701  is  relied  on  to  show  what 

was  referred  to  by  the  statement  respecting  it  in  the  subsequent 

lease  of  1793,  and  what  share  of  the  mountain  had  been   dealt 

with  in   connection   with  the   lands   of  Graigemore  and  Graige- 

begg,  I   do  not   think   that    this    objection    affects    the  question 

before  us. 

Upon  the  ease  as  to  Mr.  Griffith,  I  am  accordingly  of  opinion 

that  the  evidence  furnished  by  the  several  foregoing  documents, 

not  being  contradicted  or  qualified  by  any  evidence  on  his  part, 

not  only  warranted  the  finding  of  the  jury,   but  that  any  other 

finding  would  have  been  ineonsistent  with   that  evidence.     It  is 

not  disputed  that  the   portions  of  Graigemore  and'  Graigebegg, 

demised  by  the  lease  of  1793,  include  the  portions  of  those  lands 

granted  to  Beard  by  the  patent ;  or  that  the  mountain  mentioned 

in  that  lease,  and  described  in  the  map  thereon  as  *'  in  common," 

is  identical  with  the  unprofitable  lands,  which  by  that  same  patent 

were  granted  to  Beard  and  the  other  grantees  of  Graigemore  and 

Graigebegg  in  various  undivided  shares,  proportionable  to  the  con- 

tents  of  their  respective  portions  of  Graigemore  and  Graigebegg. 

It  is  clear  from  that  lease  and  map,  that  the  part  of  the  mountain 

thereby  demised  was  some  undivided  share  thereof ;  and  the  lease 

describes  that  share  as  what  had  been  theretofore  **held  and  en^ 

joyed"  with  said  portions  of  Graigemore  and  Graigebegg  thereby 

demised.   Even  if  that  lease  was  of  recent  date,  it  would  be  difficult 

■ 

to  show,  by  mere  evidence  of  actual  occupation  or  acts  of  owner- 
ship previous  thereto,  what  was  the  amount  of  that  undivided  share. 
In  the  absence  of  any  such  evidence,  plaintiff  relies  upon  the  docu- 
ments as  showing  that  such  undivided  share  was  the  share  which 
he  now  claims ;  and  he  contends  that  the  words  '*  heretofore  there- 
with held  and  enjoyed,"  used  in  the  lease  of  1793  to  describe  the 
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H.  T.  1863.  part  of  the  mountain  thereby  demised,  denote  the  andivided  share 

Queen's  jBench 
'%m'^'  *mi     which  was  originally  derived  and  held  by  Beard  under  the  patent 

POOLiE 

^^  in  connection  with  his  said  portions  of  Graigemore  and  Graigebegg, 

GRIFFITH,  demised  by  said  lease,  and  which  was  dealt  with  in  the  lease  of 
1701,  by  the  then  proprietors  of  the  same  portions  of  Graigemore 
and  Graigebegg,  as  being  in  connection  therewith.  The  subsequent 
lease  of  1 793  states  that  all  the  premises  thereby  demised  had  been 
also  demised  by  said  previous  lease  of  1701 ;  and  during  the  entire 
period  which  elapsed  from  the  date  of  that  previous  lease  (and 
indeed  from  the  patent),  until  the  date  of  the  subsequent  lease, 
nothing  appears  to  have  been  done  whereby  the  share  of  the 
mountain  held  in  connection  with  plaintiff's  lands  of  Graigemore 
and  Graigebegg,  was  varied  or  reduced  from  what  had  been  ori- 
ginally granted  to  Beard  by  the  patent.  It  appears  therefore  that 
while  Beard's  original  share  answers  the  description  in  the  lease 
of  1793,  there  is  no  ground  for  suggesting  any  other  share  that 
would  do  so. 

With  respect  to  the  defendants  Michael   O'Brien  and  others, 
for  whom  Mr.  Harris  is  Counsel,  he  contends  that  their  case  is 
distinguishable  from  that  of  Mr.  Griffith.     That  as  they  are  not 
in  privity  with  and  do  not  claim  under  Mr.  Griffith  or  any  of 
his  ancestors,  they  are  strangers  to  the  lease  of  1793,  and  that 
accordingly  these  defendants  are  not  hound  by  the  statements  in 
it;  and  that  the  expired  lease  of  1701    (unaccompanied  by  any 
evidence  of  actual  possession   under  it)   is  no  evidence    against 
them  that  the  premises  thereby  demised  were  held  or  enjoyed 
thereunder,  or  were  the  estate  of  the  lessors  therein.     He  further 
contends  that  these  defendants  are  entitled  to  rely  on  the  Statute 
of  Limitations  as  a  bar  to  plaintiff's  claim  against  them.     In 
answer  to  this  objection   as  to  the  effect  of  the  lease  of  1701 
as  evidence  against  these  defendants,  Mr.  Walsh  has  referred  to 
the  case  of  Doe  d.  Egremoni  v.  Pulman{a\  which  appears  to 
be  an  authority  in  point.    It  is  not  however  necessary  for  me  to 
consider  how  far  the  result  of  the  evidence  proves  against  those 
defeudants  as  well  as  against  Mr.  Griffith,  that  Mr.  Griffith  was,  at 

(a)  3  Q.  B.  622. 
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the  date  of  the  lease  of  1793,  entitled  to  the  share  of  the  mountain  H.  T.  1663. 
claimed  by  plaintiff,  and  that  such  share   was  thereby  demised, 
because  I  am  of  opinion  that  as  to  those  defendants  the  Statute 
.  of  Limitations  is  a  good  defence  to  the  action. 

Supposing  the  result  of  the  evidence  to  be  as  above  stated, 

it  would  follow  that,  upon  the  execution  of  the  lease  of  1793, 

John  Greene  the  lessee  therein  became  entitled  to  the  possession 

of  the  premises  thereby  demised,  including  the   undivided  share 

of  the  mountain  claimed  by  plaintiff.    It  appears  by  the  evidence 

and  admissions  at   the  trial  that  the  rent  under  that  lease,  and 

the  subsequent  fee-farm  grant  of  1850,  has  been  paid  to  the  present 

time;  and  that  there  has  been  also  possession  thereunder  of  said 

portions  of  Graigemore  and  Graigebegg  comprised  therein ;  but 

there  is  no  evidence  whatever  to  show  that  either  John  Greene 

the  lessee,  or  any  of  his  devisees  or  other  persons  claiming  under 

him,  have   ever  been,   either  by  themselves  or  their  tenants,  or 

otherwise,  in  possession  or  receipt  of  the  rents  of  said  share,  or 

of  any  part  of  the  mountain,  or  have  ever  exercised  any  acts  of 

ownership  over  same.     As  the  share  of  the  mountain  demised  by 

that  lease   was  only  an  undivided  share,  and  the  mountain  was 

then  in   common,    it    might    be    impossible   to   give   evidence   of 

actual  possession   or  enjoyment   co-extensive   with   the  share  to 

which  the  lessee  was  entitled  under  the  lease;  and  accordingly 

the  proof  of  his  possession  of,  or  acts  of  ownership  over,  any  part 

of  the  mountain,  may  be  sufficient  evidence  of  his  possession  of 

the  entire  of  his  share,  so  as  to  preserve  his  right  thereto  from 

the  bar  of  the  Statute  of  Limitations;  and  proof  of  such  partial 

possession  or  ownership  at  a  recent  period  would  be  ground  of 

presuming  that  there  had  been  the  same  previously  from  the  date 

of  the  lease  up  to  that  period.      But  there  is  no  such  evidence 

in  this  case,  either  as  to  the  several  parts  of  the  mountain  for 

which  those  defendants  have  respectively  taken  defence,  or  as  to 

any  other  parts  of  it ;  nor  does  it  even  appear  that  there  was  any 

such  possession  or  exercise  of  ownership  by  any  of  the  proprietors 

of  the  other  portions  of  Graigemore  and  Graigebegg,  granted  by  the 

patent,  who  would  appear  to  have  been  entitled  to  the  other  undivided 


268 


COMMON  LAW  REPORTS. 


FOOLE 
V. 
GBIFFITH. 


H.  T.  1663.  shares  of  the  mountain.    There  is  in  fact  a  total  absence  of  evidenoe 

Queeu'g  Bench  ,  .    ,  .     ,        ,  •■        •■ 

as  to  how  any  part  of  the  monntain  has  been  possessed  and  ooca- 

pied  from  the  date  of  the  lease  until  the  bringing  of  this  ejectment, 
except  what  is  to  be  inferred  from  the  ejectment  and  defences. 
On  refering  to  the  defences  taken  by  Mr.  Harris^B  clients,  it 
appears  that  they  were  taken  for  several  separate  and  defined 
portions  of  tli^mountain,  stated  to  be  in  their  possession  respect- 
iyely,  and  the  acreable  contents  of  which  are  stated  in  the 
defences.  There  is,  as  I  have  already  stated,  no  evidence  to 
show  that  those  defendants  claim  under  Mr.  Griffith  or  any  of 
his  ancestors,  or  to  show  when,  or  from  whom,  or  how,  they  first 
acquired  possession  of  their  respective  portions ;  and  for  anything 
that  appears  to  the  contrary  they,  or  those  from  whom  they  derive, 
may  have  acquired  such  possession  during  the  life  of  John  Greene  the 
original  lessee.  It  has  been  stated  during  the  argument  that  they 
came  in  under  Mr.  Griffith ;  but  we  cannot  act  upon  the  supposi- 
tion of  a  fact  of  which  there  is  no  evidence  whatever,  and  which 
if  it  existed  could  have  been  so  easily  proved.  Considering  the 
position  and  extent  of  the  mountain,  it  is  impossible  to  suppose 
that  abundant  evidence  might  not  have  been  given  to  show  how 
the  mountain  had  been  occupied  and  possessed,  at  least  during  a 
considerable  period  of  time  previous  to  the  ejectment;  and  it  is 
certainly  not  satisfactory  to  have  to  decide  the  question  of  the 
Statute  of  Limitations  with  such  defective  information  as  to  the 
state  of  previous  occupation.  Plaintiff's  Counsel  have  however 
decided  to  rest  his  case  upon  the  evidence  as  it  stands,  and  have 
declined  to  adopt  the  suggestion  I  threw  out  during  the  argument, 
of  a  new  trial  being  directed,  with  a  view  of  supplying  this  defi- 
ciency. 

How  then,  upon  the  evidence,  does  the  case  as  against  Mr.  Ear- 
ris's  clients  stand  with  respect  to  the  Statute  of  Limitations  (3  &  4 
JV.  4,  c.  27)  ?  The  2nd  section  of  that  Act  provides  that  no  person 
shall  make  an  entry  or  bring  an  action  to  recover  land,  but  within 
twenty  years  next  after  the  right  of  such  entry  or  action  shall  have 
first  accrued  to  him,  or  to  some  person  through  whom  he  claims. 
The  3rd  section  points  out  the  several   times  at  which,  in  the 
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varions  cases  therein  provided  for,  such  right  of  entry  or  action  H.  T.  1863. 
shall  be  deemed  to  have  first  accrued.    In  the  case  now  before  us, 
the  plaintiff  claims  the  share  of  the  mountain  in  question  in  respect 
of  an  estate  in  possession  granted  to  his  testator  -John  Oreene  by 
the  lease  of  1793;  and  there  is,  as  I  have  already  stated,  no  evi- 
dence to  show  that  John  Greene,  or  anyone  claiming  under  him, 
was  ever  in  possession  or  receipt  of  the  rents  and  profits  of  that 
share,  or  of  any  part  of  the  mountain.    If  then,  as  stated  in  the 
passage  already  cited  from  Coie  an  Sjecimeni  (page  6),  a  plaintiff 
in  ejectment  "must  always  prove  a  legal  title  to  possession  not 
barred  by  the  etatuie^**  what  is  the  ground  upon  which,  in  the 
present    case,    plaintiff   decks    to   get    rid   of   this  prima  facie 
Btatutable  bar?     The  ground  principally  relied  on  by  plaintiff's 
Counsel  in  the  argument  was,  that  John  Greene  the  lessee,  who 
died  in  January  1801,  had  by  his  will  demised  the  lands  and  pre- 
mises comprised  in  the  lease  of  1793  to  the  use  of  his  three  sons 
successively,  as  tenants  for  life;  with  remainder  to  their  several 
sons  successively  in  tail  male;  with  remainder  to  the  use  of  tes- 
tator's three  daughters,  as  tenants  in  common  in  tail ;  that  testator's 
said  three  sons  all  died  without  issue :  that  Rodolphus  Greene,  the 
eldest  son,  died  in  1807;    George,  the  third  son,  died  in  1828; 
that  John  Greene  jun.,  the  second  son  (who  had  been  found  a 
lunatic  from  some  time  previous  to  26th  of  September  1811),  died 
ID  1858;  that  testator's  three  daughters  had  previously  died,  two 
of  them  having  died  without  issue ;  that  plaintiff  was  the  only  child 
of  the  third  daughter ;  and,  accordingly,  as  remainderman  in  tail 
under  said  will,  became  entitled,  on  the  death  of  said  John  Greene 
jun.,  to  the  possession  of  said  lands.     Upon  referring  to  the  will, 
I  find  that  it  does  not  mention  or  devise  the  mountain  in  dispute  as 
part  of  the  premises  comprised  in  the  lease  of  1793,  but  mentions 
only  the  other  lands  comprised  in  it.    Even  if  his  share  of  the 
mountain  had  not  passed  by  that  specific  devise  in  strict  settlement, 
it  would  have  passed  to  Rodolphus  Greene,  either  under  the  resi- 
duary devise  in  the  will,  or  as  heir-at-law,  and  would  now  belong 
to  plaintiff  as  his  heir-at-law.     This  circumstance  appears  material 
only  so  far  as  it  may  affect  the  operation  of  the  statute ;  And  the 
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H.  T.  1863.  argument  before  us  has  proceeded  on  the  sapposition  tha^  the 

specific  devise  was  sufficient  to  pass  all  the  premises  in  the  lease, 
including  the  share  of  the  mountain.  Assuming  that  to  be  the 
case,  plaintiff's  Counsel  contend  that,  independent  of  the  lunacy 
of  said  John  Greene  jun.,  the  existence  of  successive  estates  for 
life  under  testator's  will,  from  his  death  in  1801  until  the  death 
of  John  Greene  jun.  in  1858  (when  plaintiff  first  became  entitled 
to  an  estate  in  possession),  prevented  the  operation  of  the  statute 
during  that  period.  But  this  argument  involves  the  supposition 
that  the  time  fixed  by  the  statute  had  not  commenced  to  run 
before  testator's  death,  which  would  be  the  case  if  there  was 
either  any  direct  evidence  of  testator's  being  in  possession  during 
his  life  and  up  to  the  time  of  his  death,  or  any  evidence  of  sub- 
sequent possession  by  those  claiming  under  his  ^ill,  from  which 
such  previous  possession  by  testator  himself  might  reasonably  be 
inferred.  In  the  absence  of  any  such  evidence  of  possession  at 
any  time,  either  by  testator  or  anyone  claiming  under  him,  the 
conclusion  in  my  opinion  is,  that  the  period  fixed  as  the  statutable 
bar  had  commenced  to  run  before  testator's  death,  and  was  not 
therefore  stopped  by  reason  of  the  creation  of  successive  life  estates 
by  his  will. 

The  pendency  of  the  lease  of  1793,  and  the  continued  possession 
under  it  of  the  other  demised  premises,  and  payment  of  the  entire 
rent  thereby  reserved,  have  also  been  relied  on  by  plaintiff's 
Counsel ;  but  these  facts  do  not  in  my  opinion  answer  the  defence 
of  the  statute.  If  the  lessee  under  any  lease  enters  into  possession 
of  all  the  demised  premises,  except  one  portion,  and  pays  the  full 
rent  reserved  by  the  lease,  but  never  "in  any  way  enters  into 
possession"  of  that  particular  portion,  or  into  the  receipt  of  the 
profits  thereof,  and  then  at  the  end  of  sixty  years  (the  lease  being 
still  pending)  brings  his  ejectment  for  the  recovery  of  that  parti- 
cular portion,  against  a  person  then  in  possession  thereof,  but  who 
is  not  shown  to  have  come  in  under,  or  to  be  in  privity  with,  the 
lessor  or  lessee,  I  do  not  see  how  the  pendency  of  the  lease  or  the 
payment  of  rent,  or  possession  of  the  other  premises  under  it,  could 
be  relied  on  as  preventing  the  operation  of  the  statute.    In  my 


COMMON  LAW  REPORTS. 


271 


POOLE 

V. 

GRIFFITH. 


opinion  the  plaintiff  in  the  present  case  cannot,  as  against  Mr.  Bar-  H.  T.  1863. 
nV*  clients,  be  in  a  better  position  than  Mr.  Griffith  would  have  ^^ '  *^ 
been  if  that  lease  of  1793  had  not  been  executed,  and  if  he  had 
now  brought  an  ejectment  against  those  defendants  for  his  undi- 
vided share  of  their  portions  of  the  mountain,  but  failed  to  give 
any  evidence  whatever  to  show  that  he  or  his  mother,  or  anyone 
claiming  under  them,  had  ever  been  in  possession  since  1793  of 
any  portion  of  the  mountain. 

It  has  been  further  urged,  on  behalf  of  the  plaintiff,  that,  before 
these  defendants  can  rely  on  the  Statute  of  Limitations,  they  should 
show  that  thej  themselves,  or  those  whom  they  succeeded,  have 
been  in  possession  for  more  than  twenty  years;  so  as  to  have 
acquired  a  title  under  the  statute ;  that  otherwise  they  are  to  be 
considered  as  mere  trespassers,  and  not  entitled  to  rely  on  the 
statute,  against  plaintiff,  who  has  proved  a  good  title,  if  not  affected 
by  the  statute.  I  da  not  however  concur  in  this  argument*  It 
is  I  think  incumbent  on  the  plaintiff  tcf  show  "  a  good  legal  title 
to  the  possession,  not  barred  by  the  statute."  The  ejectment  and 
defences  in  this  case  show  those  defendants  to  have  been  for  some 
time  in  possession  of  their  portions  of  the  mountain ;  and  there  is 
nothing  in  the  evidence  to  limit  the  previous  duration  of  that 
possession.  If  plaintiff  intended  to  rely  on  the  shortness  of  the 
period  since  defendants  got  possession,  as  preventing  the  operation 
of  the  statute  (though  he  had  given  no  proof  of  possession  at  any 
time  within  the  last  sixty  years  by  himself,  or  those  under  whom 
he  claimed),  it  was  I  think  necessary  for  him  to  show  within  what 
period  defendants'  possession  was  acquired.  It  is  true  that,  in  the 
case  of  McDonnell  v.  M^Kiniy  (a) — ^not  cited  in  the  argument, 
and  which  was  an  ejectment  for  premises  that  had  been  excepted 
and  reserved  out  of  an  old  lease  of  1738,  and  was  brought  by 
the  assignees  of  the  lessor  against  the  assignees  of  the  lessee, — it 
was  laid  down  by  Blackburne,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  that  by  the  word  "  discontinuance  "  in  the  3rd  section 
of  the  statute,  was  meant  an  abandonment  of  possession  by  one 
person,  followed  by  the  actual  possession  of  another ;  and  that,  if 


(a)  10  Ir.  Law  Rep.  526. 
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could  be  no  one  in  whose  favor  or  for  whose  protection  the  Act 
could  operate.  Now,  admitting  the  principle  of  that  case  to  be 
applicable  to  the  title  and  possession  of  land,  it  is  to  be  observed 
that  evidence  was  given  in  it  by  the  plaintiff  showing  that  it  was 
only  lately  that  the  premises  had  been  used  by  defendants,  or 
those  claiming  under  them.  In  this  case  however  there  is  no 
similar  evidence  as  to  defendants'  possession  being  but  recently 
acquired ;  and  there  is  this  further  circumstance  (already  referred 
to),  that  there  is  no  evidence  whatever  of  J.  Greene,  or  those 
claiming  under  him,  having  ever  been  in  possession  of  any  part 
of  the  mountain  since  the  lease  under  which  the  plaintiff  claims. 
The  principle  laid  down  in  McDonnell  v.  M^Kinty  waa  recog- 
nised by  the  Court  of  Exchequer  in  England,  in  a  subsequent 
case  of  Smith  v.  Lloyd  (a)^  which  arose  upon  a  grant  of  lands  in 
fee  in  1725,  excepting  and  reserving  the  mines  and  minerals  to 
the  grantor  and  his  heirs,*  and  waa  an  action  of  trespass,  brought 
by  the  assignees  of  the  grantee  of  the  lands  against  the  assignees 
of  the  grantor,  for  digging  and  raising  the  minerals.  The  pleadings 
were  voluminous ;  the  plaintiff  relied  on  the  Statute  of  Limitations 
as  barring  defendant's  right  to  the  mines,  and  on  the  fact  that,  since 
the  death  of  the  grantor,  no  one  claiming  under  him  had  been  in 
actual  possession  of  the  mines.  Defendant  relied  on  the  fact  that 
neither  the  grantor,  nor  those  claiming  under  him,  had  ever  been 
dispossessed,  or  had  discontinued  possession.  The  question  arose 
on  demurrer  to  defendant's  rebutter^  in  which  he  states  that  neither 
the  grantee  of  the  lands,  nor  any  one  claiming  under  him,  nor  any 
other  person,  had  ever  **  entered  on  or  worked  the  mineralti* 
and  the  Court  of  Exchequer,  though  recognising  the  principle  of 
McDonnell  v.  M*Kinty^  held  the  rebutter  bad;  considering  that 
it  was  incumbent  on  the  defendant,  who  sought  to  get  rid  of  the 
bar  of  the  statute  on  the  ground  of  there  having  been  no  actual 
possession  of  the  mines  by  other  parties,  to  negative  in  his  pleading 
all  the  modes  by  which  such  possession  might  be  acquired,  and  that 
he  had  not  done  so  by  his  rebutter.     I  think  therefore  that  plaintiff 


(a)  9£zch.  562. 
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in  this  case  cannot  relj  upon  the  principle  laid  down  in  M^DanneU  H.  T.  1863. 
U'Kiniy^  as  he  has  given  no  evidence  as  to  the  period  when  defend^  ^^'  ^5* 
ants'  possession  was  acquired. 

Upon  the  foregoing  grounds  I  have  come  to  the  conclusion  that, 
88  to  Mr.  Harries  clients,  plaintiff's  claim  is  barred  by  the  statute, 
and  that  they  are  entitled  to  a  verdict  for  them  as  to  the  several 
portions  of  the  mountain  for  which  they  have  taken  defence.  The 
question  however  is  not  free  from  doubt;  and. I  am  therefore  glad 
that  the  case  is  to  be  brought  by  appeal  before  the  Court  of  Erron 
The  liberty  to  appeal  should  apply  to  our  ruling  upon  all  the 
objections^  taken  at  the  trial,  to  evidence,  or  otherwise,  whether 
argued  before  us  or  not. 

In  ease  the  Court  of  Error  should  confirm  our  ruling  upon  both 
orders,  it  will  be  necessary  for  plaintiff,  before  making  up  bis 
judgment,  to  have  the  postea  amended,  by  excluding  from  the 
verdict  found  for  plaintiff  those  portions  of  the  mountain  for  which 
Hr.  Harris's  clients  have  taken  defence,  and  giving  him  an  undi- 
vided share  in  the  residue. 

I  have  not  referred  to  the  objections  as  to  an  outstanding  legal 
estate  under  John  Greene's  will,  as  it  was  not  pressed  during  the 
argument. 


Lbfrot,  C.  J. 

This  case  comes  before  us  on  a  point  saved  at  the  trial  of  an 
ejectment  on  the  title,  for  the  recovery  of  certain  premises  described 
in  the  summons  and  plaint  as  ''the  mountain  and  lands  of  Scart," 

> 

containing  by  survey  1342a.  Ir.  20p^  or  thereabouts  (the  cultivated 
parts  of  which  are  described  to  be  in  possession  and  occupation  of 
Michael  O'Brien  and  several  other  persons  therein  mentioned),  with 
all  common  of  pasture  thereunto  belonging  and  appertaining.  The 
several  defendants  having  taken  defence  (the  defendant  Griffith  for 
the  whole,  and  the  other  defendants  for  the  respective  portions  in 
their  possession),  the  cause  came  on  for  trial  before  the  Lord  Chief 
Baron,  who,  at  the  instance  of  plaintiff's  Counsel,  when  bis  case 
was  closed,  and  the  defendants'  Counsel  declining  to  go  into  evi- 
dence,, directed  the  jury  to  find  for  the  plaintiff  for  an  undivided 
VOL.  15.  35  L 
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H.  T.  1863.  share  of  the  lands  in  the  summons  and  plaint  mentioned,  in  the 
^   ■  "M-  m*     proportion  which  256a.  3r.  24p.  bear  to  880a.  Or.  27p^  reserving 
^^  to  the  Counsel  for  the  defendants  liberty  to  move  respectively  as 

GRIFFITH,  mentioned  in  their  certificates.  No  objection  was  made  as  to  the 
mode  in  which  the  jary  was  directed  to  ascertain  the  measure  of 
plaintiff's  right,  and  the  learned  Chief  Baron  states  that  he  was 
not  required  by  either  party  to  leave  any  question  to  the  jury. 
The  objections  stated  in  the  certificates  are  those  upon  which  the 
case  has  been  argued  according  to  the  leave  reserved ;  and  are  as 
follow : — **  That  no  evidence  of  possession  or  use,  or  enjoyment  of 
"  the  mountain  sought  to  be  recovered  was  shown  or  proved ;  and 
**  that  the  only  title  shown  by  the  plaintiff  was  to  the  mx>untain  held 
**  and  enjoyed  with  the  lands  of  Graigemore  and  Graigebegg  before 
*Hhe  8th  of  May  1793 ;  and  that  no  evidence  whatever  had  been  given 
*^  of  any  possession  or  enjoyment  by  those  under  whom  the  plain- 
^*  tiff  derived,  of  any  part  of  the  mountain  sought  to  be  recovered 
*'  in  this  ejectment,  with  the  lands  of  Graigemore  and  Graigebegg, 
^'  nor  the  slightest  evidence  of  any  acts  of  ownership  or  dominion 
"from  which  such  possession  or  enjoyment  could  be  inferred; 
"  and  that  no  possession  or  enjoyment  ever  went  with  any  of  the 
*' documents  put  in  evidence."  The  case  has  accordingly  been 
argued  upon  the  points  reserved,  and  we  are  all  of  opinion  that 
the  plaintiff  is  entitled  to  hold  his  verdict  against  the  defendant 
Griffith ;  but  my  Brothers  think  that  he  is  not  entitled  to  hold  it 
against  the  other  defendants.  I  must  say  that  I  cannot  see  any 
ground  for  the  distinction.  It  is  true  there  is  some  evidence 
against  Griffith  which  does  not  apply  to  the  others  (as  he  has 
executed  the  fee-farm  grant,  and  would  therefore  be  bound  bj 
estoppel) ;  but,  exclusive  of  this,  it  appears  to  me  that  the  plaintiff 
has  given  abundant  evidence  to  entitle,  him  to  .retain  his  verdict 
against  all  the  other  defendants,  by  an  unbroken  chain  of  title, 
accompanied  by  possession,  from  the  patent  to  the  present  time. 
No  question  is  made  as  to  the  title  and  possession  of  the 
Crown  in  1668 ;  we  have  then  the  patent  containing  a  grant  to 
Robert  Beard  of  256a.  3r.  26p.,  in  the  profitable  lands  of  Graige- 
more and  Graigebegg,  together  with  a  share  of  unprofitable  lands, 


COMMON  LAW  REPORTS. 


275 


in  proportion  to  his  share  of  the  profitable.  Now  the  qaestion  in  H.  T.  1 863. 
this  case  virtually  turns  upon  this — *<  whether  the  monntoin  of  ^^"^^'^  ^^ 
"  Scart  was  part  of  the  unprofitable  land,  .to  a  share  of  which 
"Robert  Beard  was  entitled  by  the  patent."  To  establish  this, 
we  have  first  the  Book  of  Distributions  (which  we  all  hold  to 
be  admissible  evidence)  and  the  Down  Survey  (an  enlarged  tracing 
of  which  was  proved  by  Mr.  Roberts  the  surveyor).  From  these 
documents,  as  I  understand  them,  it  appears  to  me  that  the  moun- 
tain of  Scart  was  part  of  the  unprofitable  land,  a  share  of  which 
was  given  to  Beard,  along  with  the  portion  of  Graigebegg  and 
Graigemore  the  profitable  land.  The  subsequent  evidence  strongly 
corroborates  this  view  of  the  case,  and  indeed  seems  to  me  to 
establish  it  beyond  a  doubt.  By  the  lease  of  the  19th  of  Sep- 
tember 1701,  made  by  the  representatives  of  Beard  the  patentee 
to  Robert  Cook  of  these  lands,  they  are  described  thus: — ''AH 
"that  the  share,  lot  and  portion  of  and  belonging  to  the  said 
"Katherine  Beard,  John  Beard  and  Michael  Wicks,  lying  and 
"  being  in  Graigemore  and  Graigebegg,  containing  266a.  3r.  24p., 
*'  be  the  same  more  or  less,  *  profitable  land,  plantation  measure : ' " 
the  very  description  in  the  patent  Then  follow  general  words- 
together  with  the  ''mountain  and  mountain  lands;"  to  hold  all 
and  singular  the  said  demised  premises  and  lands,  with  "the 
share  and  proportion "  of  the  towns  and  mountain,  commons, 
commodities  and  advantages  thereunto  belonging  '*or  otherwise 
appertaining."  It  is  not  alleged,  and  certainly  there  is  no  evi- 
dence, that  a  share  or  proportion  of  any  other  mountain  than  Seart 
was  intended  to  be  described  as  belonging  to  the  lands  of  Graige- 
more and  Graigebegg ;  but  the  next'  document  puts  an  end  to  any 
surmise  of  that  sort,  namely,  the  lease  bearing  date  the  8th  of 
May  1793  (made  immediately  after  the  expiration  of  the  lease 
of  1701),  by  Catherine  Griffith  to  John  Greene,  of  "all  that  and 
those  the  town  and  lands  of  Graigemore  and  Graigebegg,"  toge- 
ther with  the  *'  mountain  and  common  "  theretofore  therewith  held 
and  enjoyed,  with  other  lands  stated  to  have  been,  by  indenture 
bearing  date  the  19th  day  of  September  1701,  demised  to  Robert 
Cook;  and  are  referred  to  as  meared  and  bounded  as  described 
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H.  T.  1868.  in  a  map  to  said  lease  of  179d  annexed,  to  hold  for  three  liyes, 

to  him  and  his  heirs,  for  ever,  with  a  covenant  for  perpetual  re- 
newal, at  a  rent  of  £400  per  annum,  of  the  then  currency  of 
Ireland.  The  parties  to  this  lease  of  1793,  John  Greene  and 
Katharine  Griffith,  are  represented  hy  the  plaintiff  Poole  and  de- 
fendant Griffith,  the  parties  in  this  cause.  By  the  language  of  this 
lease,  and  the  map  annexed  to  it,  the  following  facts  are  ascertained 
^beyond  a  doubt;  first,  that  the  mountain  of  Scart  was  demised 
by  this  lease.  This  is  proved  by  the  maps  and  the  evidence  of 
Mr.  Roberts  the  surveyor,  as  to  whose  testimony  no  question  is 
made;  secondly,  it  is  ascertained  that  '^the  mountain"  referred 
to  in  general  terms  in  the  lease  of  1701  to  Robert  Cook,  was  the 
mountain  of  Scart;  for  the  mountain  demised  by  this  lease  of  1793 
is  described  as  having  been  held  and  enjoyed  by  the  said  Robert 
Cook,  with  the  other  lands  held  by  him  under  said  lease  of  1701 : 
thirdly,  that  the  mountain  of  Scart  is  the  mountain  demised  by 
the  fee-farm  grant;  the  identity  of  the  map  annexed  to  the 
fee-farm  grant,  with  the  map  annexed  to  the  lease  of  1793,  being 
proved  by  Mr.  Roberts:  and,  fourthly,  it  is  further  proved  that 
it  has  been  held  and  enjoyed  under  the  several  instruments  here- 
inbefore mentioned,  and  for  which  a  rent  has  been  paid  under 
every  instrument  demising  the  same,  from  the  year  1701  down 
to  the  present  time.  This  latter  fact  being  admitted  by  and  on 
behalf  of  all  the  defendants  under  the  consent  order  in  the  cause, 
if  this  be  not  evidence  of  title,  with  possession  under  it,  I  know 
not  what  can  be  so.  Indeed  I  should  have  been  disposed  to  hold, 
if  necessary,  that  the  lease  of  1793  with  the  payment  of  rent  under 
it,  with  the  fee-farm  grant,  and  the  payment  of  rent  under  it,  and 
the  identity  of  the  map  annexed  to  it  with  the  maps  annexed  to 
the  lease  of  1793,  would  have  been  quite  sufficient  to  support  a 
verdict  against  all  the  defendants,  who  have  shown  nothing  but 
a  mere  possession;  which  I  admit  may  be  a  very  good  prima  facte 
ease  for  a  defendant  in  ejectment,  but  which  is  no  more  than  a 
prima  fade  case ;  and  when  an  actual  title,  with  possession  under 
it  within  twenty  years,  is  shown  by  the  plaintiff,  the  defendant 
,  must  displace  that  by  a  title  shown  on  his  part  calculated  to  dis- 
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place  it,  and  cannot  rest  on  simple  possession.    I  can  understand  H.  T.  1863. 
indeed,  if  he  could  show  an  adverse  possession  for  twenty  years,  ^^ 

it  would  constitute  such  a  title;  but  it  lies  on  him  to  prove  it, 
which  has  not  been  done  in  this  case. 

In  my  opinion  therefore  the  plaintiff  is  entitled  to  succeed 
in  this  case  against  all  the  defendants,  but,  as  my  Brothers  think 
otherwise,  the  cause  shown  must  be  disallowed  as  to  the  other 
defendants. 


Court   oi  ffjrtjbeqiter  dtLmitv** 
POOLE  V.  GRIFFITH— GRIFFITH  v.  POOLE. 

The  appeal  and  cross-appeal  were  argued  by  J.  E,  Walsh,  ffemp"  T.  T.  1868* 
At//,  and  Tiindfy,  for  the  plaintiffs. 

ft      Serjeant  SuUivaUf  Serjeant  Armstrong,  and  Edward  Johnstone, 
appeared  for  the  principal  defendants. 


7*.  Harris  and  Palies  were  heard  for  the  sub-defendants. 

Cur.  ad,  vult. 


MONAHAN,  C.  J. 

This  case  comes  before  the  Court  on  two  appeals — one  by  the  H.  T.  1864. 
plaintiff  Mr.  Poole,  against  an  order  of  the  Queen's  Bench  dated 
Slst  of  January  1863,  by  which  a  conditional  order,  obtained  by 
the  defendants,  Michael  O'Brien  and  other  occupiers  of  a  portion 
of  the  premises  in  the  ejectment  mentioned,  to  set  aside  the  verdict 
obtained  by  the  plaintiff,  and  enter  it  for  these  defendants,  for  the 
portion  of  the  lands  in  their  possession,  and  for  which  they  had 
taken  defence,  was  made  absolute.    The  other  appeal  was  by  the 

*  Before  Monahan,  C.  J.,  Pioot,  C.B.,  Ball,  Eeooh,  and  CuaisTZASy  JJ., 

and  Fitzgerald  and  Deast,  BB. 
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FOOLE 

V. 

OBIFFITH. 


H.  T.  1864.  defendant  Mr.  Christopher  Darby  Griffith  and  his  trustees,  from 
an  order  also  of  the  3l8t  of  January  1863,  by  which  the  cause 
shown  was  allowed  against  a  similar  conditional  order  obtained 
by  them,  and  the  conditional  order  discharged — ^the  effect  of  the 
orders  of  the  Queen's  Bench  being,  that  a  verdict  was  entered 
for  the  defendants,  Michael  O'Brien  and  the  other  occupiers  of  a 
portion  of  the  lands  in  their  possession  ;  and  for  the  plaintiff, 
against  the  other  defendants,  for  the  residue  of  the  premises. 

The  ejectment  was  brought,  on  the  12th  of  November  1861, 
on  the  title,  for  recovery  of  the  possession  of  the  lands  of  Scart, 
containing  by  survey  1342a.  Ir.  20p.,  the  cultivated  part  of  which 
is  described  in  the  ejectment  as  being  in  the  possession  and  occu- 
pation of  Michael  O'Brien  and  several  other  defendants  particularly 
named.  As  already  stated,  Michael  O'Brien  and  the  other  occu- 
piers of  the  cultivated  portions  of  the  lands  took  defence,  each  for 
the  part  in  his  possession,  amounting  altogether  to  some  one  hundred 
or  one  hundred  and  fifty  acres ;  and  Mr.  Griffith  and  others,  I  believe 
trustees  in  his  settlement,  took  defence  for  the  entire  of  the  premises. 
The  case  was  tried  at  the  Assizes  for  the  county  of  Waterford,  before 
the  Chief  Baron;  and  the  plaintiff,  to  support  his  caae,  gave 
in  evidence— First,  an  attested  copy  of  an  extract  from  the  Book 
of  Distributions. — Second,  an  attested  copy  of  an  extract  from  the 
Down  Survey,  dated  in  the  year  1637* — Third,  an  attested  copy  of 
the  patent  of  the  20th  of  July  1668,  from  Charles  the  Second  to 
Robert  Beard  and  others,  granting  to  Robert  |Beard,  his  heirs  and 
assigns,  256a.  3r.  24p.  of  profitable  land  in  Graigemore  and  Graige- 
beg,  with  a  proportionate  part  of  the  unprofitable  lands  thereto 
belonging,  according  to  the  number  of  profitable  acres  adjudged  to 
them. — ^Fourth  a  lease  of  19th  of  September  1701,  from  Catherine 
Beard,  John  Beard,  and  Michael  Wicks,  to  Robert  Cook,  for 
ninety-one  years  from  the  1st  of  May  preceding.  Though  this 
document  is  a  good  deal  defaced  by  time  and  accident,  quite 
enough  of  it  remains  to  enable  anyone  who  examines  it  to  see 
that  the  premises  comprised  in  it  are  the  premises  granted  to 
Robert  Beard  by  the  patent  to  which  I  have  already  referred. — 
Fifth,  an  agreement  of  the  12th  of  January  1793,  between  Cathe- 
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rine  Griffith  and  John  Greene. — Sixth,  a  lease  of  the  8th  of  May  H.  T.  1864. 

Exeh.  Cham, 

1793,  from  Catherine  Griffith  to  John  Greene,  for  three  liyes,  with 
covenant  for  perpetaal  renewal,  at  £400  a-year,  of  the  premises 
comprised  in  the  expired  lease  of  1701. — Seventh,  a  will  of  John 
Greene,  the  lessee  in  the  lease  of  1793,  and  a  codicil  thereto;  the 
will  was  dated  the  12th  of  December  1800. — ^Eighth,  a  fee-farm 
grant  dated  13th  of  April  1850,  from  the  defendant  Mr.  Griffith 
to  Henry  Honghton,  of  the  premises  comprised  in  the  lease  of  lives 
renewable  for  ever  of  the  8th  of  May  1793. — And,  lastly,  a  convey- 
ance of  the   16th  of  June    1859)   from  Henry  Houghton  to  the 
plaintiff  Mr.  Poole,  of  the  premises  comprised  in  the  fee-farm  grant. 
There  was  also  a  consent  order  admitting  the  pedigree  and  death  of 
the  several  members  of  the  Greene  family,  as  also  certain  proceedings 
in  the  lunacy  of  John  Greene,  the  second  son  of  the  testator;  and  it 
was  admitted  that  all  rents  had  been  paid  under  the  lease  of  1793  and 
the  fee- farm  grant  of  1850,  up  to  the  present  time.     Mr.  Roberts,  a 
civil-engineer  and  surveyor,  was  examined  as  a  witness  on  behalf  of 
the  plaintiff,  the  substance  of  whose  evidence  was,  that  the  Down 
Survey  of  the  premises  granted  by  the  patent  of  Charles  the  Second 
substantially  corresponded  with  the  map  of  the  premises  attached 
to  the  lease  of  1793  and  the  fee-farm  grant  of  1850.      None  of 
the  defendants  gave  any  evidence  at  the  close  of  plaintiff's  case. 
Mr.  WaUhf  his  Counsel,  insisted  that  he  had  established  his  title  and 
right  to  the  possession  of  an  undivided  portion  of  the  mountain  of 
Scart,  in  the  proportion  which  256a.  3r.  24p.  bear  to  880a.  and  27p-, 
Bach  being  the  proportion  between  the  profitable  land  granted  to 
Robert  Baird  by  the  patent  of  Charles  the  Second,  and  that  granted 
to  the  other  grantees  named  in  the  same  patent.     In  the  progress 
of  the  trial,  Serjeant  StUlivan^  counsel  for  the  defendant  Mr.  Grif- 
fith, objected  to  the  admissibility  in  evidence  of  the  extract  from  the 
Book  of  Distributions,  as  also  to  the  article  of  agreement  of  the  12th 
of  January  1793.    With  respect  to  the  latter,  during  the  argument, 
the  objection   was '  very    properly    abandoned.      The    agreement 
of  January  1793  was  as  much   an  act  of  ownership   exercised 
over  the  property  as  the  leases  of  1701   and  8th  of  May  1793, 
and  equally  admissible  in  evidence;  so  that  the  only  piece  of 
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H.  T.  1864.  eyidence  to  which  any  objection  was  pressed  was  the  extract  from 

the  Book  of  Distributions.  I  confess  I  have  personally  been  unable 
to  discover  how  this  extract  was  at  all  necessary  for  the  plaintiff's 
case:  without  it,  it  abundantly  appeared  that  the  premises  com- 
prised in  the  Down  Survey,  to  which  no  objection  was  made,  were 
those  demised  by  the  leases  of  1701,  1793,  and  the  fee-farm  grant  of 
1850;  and,  as  no  question  was  left  to  the  jury  on  the  evidence,  I 
very  much  doubt  that,  even  if  the  evidence,  was  improperly  received, 
we  would  be  bound,  on  that  ground,  to  grant  a  new^  trii^ ;  but  it 
is  unnecessary  to  consider  this  question ;  as,  notwithstanding  the 
case  of  The  Archbishop  qf  Dublin  v.  Trimleston  {a),  we  are  of 
opinion  that  it  was  in  this  case  properly  receivable  ia  evidence, 
though  we  are  unable  to  state  with  any  certainty  the  precise 
provisions  of  any  statute  under  which  it  was  compiled  ;  still, 
having  been  so  compiled  under  public  authority,  preserved  among 
the  records  of  the  office  always  used  for  public  purposes,  we 
are  of  opinion  that  it  was  properly  received  in  evidence  with 
the  extract  from  the  Down  Survey,  more  fully  to  connect  the 
survey  with  the  patent  of  Charles  the  Second,  on  the  grounds 
particularly  stated  by  Baron  Greene,  in  the  case  of  &u>»  v. 
Maifo  (b). 

At  the  close  of  plaintiff's  evidence,  Serjeant  Sullivan^  for  the 
defendant  Mr.  Griffith,  objected,  that  as  plaintiff's  title  to  the 
mountain  in  dispute  under  the  lease  of  May  1793,  and  the  fee- 
farm  grant  of  1850,  was  by  the  description  "all  that  and  those 
"  parts  of  the  towns  and  lands  of  Graigemore  and  Graigebeg, 
«<commo|ily  called  and  known  by  the  names  of  Graigavurra, 
"Upper  Derry  and  Lower  Derry,  containing,  by  a  survey  made 
"^hereof.  485a.  Or.  2p.,  together  with  the  mountain  and  common 
"  heretofore  therewith  held  and  enjoyed,"  that  there  was  no  evi- 
dence  of  any  part  of  the  mountain  or  common  now  claimed  by 
the  plaintiff  having,  previous  to  May  1793,  been  held  with  the 
profitable  parts  of  Graigemore  and  Graigebegg  thereby  demised; 
and  therefore  that  plaintiff  should  be  nonsuited,  or  a  verdict 
directed  against  him.     The  answer  to  this  is,  the  patent  of  July 

'  (a)  12  Ir.  £q,  Bep.  267.  (h)  9  Jr.  Chan.  Bep.  199, 201. 
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1668  grants  256a.  3r.  24p.  profitable  land  in  Ghraigeinore  and  H.  T.  1864. 

Graigebegi  together  with  a  certain  proportion  of  the  profitable 

lands  thereunto  belonging,  to  Robert  Baird,  his  heirs  and  assigns. 

The  mutilated  lease  of  1701  clearly  demises 'to  Robert  Cook,  for 

nine^-one  years,  what  was  so  granted  by  the  patent  to  Robert 

Beard ;  and  nothing  is  better  settled  than  that  the  production,  from 

the  proper  custody,  of  an  old  expired  lease,  is  evidence  not  merely 

of  its  e;cecution,  but  that  the  premises  comprised  therein  were 

demised  thereby  and  enjoyed  thereunder.     It  is  not  necessary  on 

this  point  to  do  more  than  refer  to  the  case  of  Lenet  Egremonl 

v.  Pullman  {a).     If  this  be  so,  we  have  the  unprofitable  land 

granted  by  the  patent  of  1767  enjoyed  with  the  profitable  land 

thereby  granted  by  Robert  Cook  to  the  expiration  of  the  lease 

of  1701,  that  is,  to  1792;  we  have  also  an  act  of  ownership 

exercised  over  the  same  by  the  memorandum  or  agreement  of 

January  1791*     Therefore,   we  are  clearly  of  opinion  that  the 

lease  of  May  1793»  and  the  fee-farm  grant  of  1850,  which  uses 

the  same  description,  convey  with  the  profitable  lands  the  portion 

of  unprofitable  granted  to  Robert  Beard  by  the  patent  of  1667. 

The  next  objection  relied  on  by  the  Counsel  for  the  defendant 
Mr.  Griffith,  as  also  for  the  occupiers  of  the  cultivated  portion 
of  the  mountain,  was,  that  no  actual  possession  or  enjoyment  of 
the  mountain  now  sought  to  be  recovered  was  shown  in  the 
plaintiff,  or  any  person  through  whom  he  claimed,  within  twenty 
years  before  the  bringing  of  the  ejectment,  and  therefore  that  plain** 
tifif's   title  was  barred  by  the   Statute  of  Limitations. 

With  respect  to  this  precise  objection,  several  Members  of  the 
Conrt  entertain  very  serious  doubts  whether  such  an  objection 
was  made  at  the  trial,  or  is  now  open  to  the  parties ;  the  par- 
ticular objection  made  at  the  trial  being,  that  no  evidence  of 
possession  or  enjoyment  had  been  at  all  given  of  any  part  of 
the  mountain,  by  any  person  through  whom  the  plaintiff  claims. 
But  notwithstanding  these  doubts  as  to  the  objection  being  open 
to  the  parties,  the  Court  think  it  better  to  dispose  of  the  case 
as  if  the  objection  had  been  pointedly  made.     More  especially  as 

(a)  3  Q.  B.  e22. 
VOL.  15.  36  L 
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H.  T.  1864.  the  case  appears  to  have  been  diBposed  of  in  the  Coort  of  Queen's 
Bench  on  this  objection.  The  first  answer  given  to  this  objection 
by  pkintiff 's  Counsel  was  that,  by  the  will  of  John  Greene,  the 
lessee  in  the  lease  of  1793,  successive  life  estates  were  created  in 
the  premises  in  question;  that  plaintiff's  title  did  not  accrue  until 
the  death  of  his  uncle,  John  Greene  the  lunatic,  in  the  month  of 
July  1858,  and  therefore  his  rights  would  not  be  barred,  even  though 
the  preceding  tenants  for  life  under  the  will  of  the  testator  John 
Greene  had  been  more  than  twenty  years  out  of  possession  of 
the  mountain  in  question ;  and  plaintiff's  Counsel  also  gave  this 
further  answer  to  the  objection,  that  no  acts  or  default  of  the 
lessee  in  the  lease  of  1793  could  defeat  the  reversionary  rights  of 
the  lessor  in  that  lease;  and  therefore  that  on  the  expiration  of 
the  lease  of  1793,  in  1858,  by  death  of  the  surviving  life,  the 
defendant  Mr.  Griffith  would  have  had  a  right  to  re-enter,  which 
he  conveyed  to  Mr.  Houghton  by  the  fee*farm  grant  of  1850;  and 
thai  Houghton  having  in  1859  conveyed  the  premises  comprised  in 
the  fee-farm  grant  to  the  plaintiff,  plaintiff  was  entitled  to  maintain 
the  present  ejectment,  even  though  those  deriving  under  the  lease 
of  1793  had  been  more  than  twenty  years  out  of  possession.  With 
respect  to  the  argument  arising  from  the  will  of  John  Greene,  we 
are  not  prepared  to  hold  that  the  waste  or  mountain  lands  now 
in  dispute  passed  by  the  specific  devise  contained  in  that  wilL 
The  clause  under  which  it  was  argued  that  they  so  passed  is 
this : — "  Whereas  I  am  seized  of  and  entitled  to  the  lands  of  Upper 
''and  Lower  Derry,  Graigavurra,  Leseenoona  and  Tillecoole,  by 
*^  virtue  of  a  lease  fbr  three  lives,  with  covenant  for  perpetual 
"  renewal,  subject  to  a  certain  yearly  rent  therein  mentioned ;  now 
"  I  devise  the  said  lands,  subject  to  the  said  rent  payable  thereout, 
*'to  Beverly  Hearne  and  Christopher  English,  their  heirs  and 
**  assigns,  upon  trust,  and  to  and  for  the  uses,  intents  and  purposes 
''  following,  that  is  to  say,  to  the  use  of  my  son  Bodolphus  Greene, 
*'  and  his  assigns,  for  the  term  of  his  life,"  with  several  remainderB 
over.  On  referring  to  the  lease  of  1793  and  the  map  attached 
thereto,  it  would  appear  that  Graigavurra,  Upper  and  Lower  Deny, 
are  the  names  of  the  sub-denominations  of  the  profitable  portions 
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of  the  lands  of  Graigemore  and  Graigebeg,  demised  by  the  lease  H.  T.  1864. 

JElxeh,  Cham, 
of  1793;  bat  there  is  nothing  whatever  to  show  that  the  mountain 

lands  of  Graigemore  and  Graigebeg,  though  held  with  Upper  and 
Lower  Derrj,  and  Graigavurra,  had  acquired  the  name  of  the 
latter;  therefore  we  are  unalile  to  find  in  the  will  any  words  to 
pass  any  part  of  Graigemore  and  Graigebeg,  except  the  sub- 
denominations  particularly  named.  It  has  been  argued  that  as 
the  lands  are  described  as  held  under  a  lease  for  lives  renewable, 
subject  to  a  certain  rent,  that  the  devise  would  include  everything 
included  in  such  lease,  and  so  subject  to  such  rent.  We  are  not 
prepared  so  to  decide ;  and  from  the  view  the  majority  of  the  Court 
takes  of  another  question  in  the  case,  it  is  not  necessary  to  decide 
one  way  or  the  other  whether  the  mountain  in  question  passed  by 
the  clause  to  which  I  have  referred.  Of  course,  if  the  mountain  in 
qneatioQ  did  not  pass  by  this  clause,  it  did  pass  by  the  residuary 
clanse  to  the  the  testator's  son  Rodolphus  Greene  in  quasi  fee.  I 
maj  here  mention  an  objection  made  by  defendants*  Counsel, 
namely,  that  if  the  lands  passed  under  the  will  of  John  Greene, 
the  trustees  therein  named  would  have  taken  the  legal  estate  there- 
under, on  the  ground  that  the  Statute  of  Uses  did  not  apply  to 
devises  of  lands  held  under  a  freehold  lease.  We  are  not  aware 
of  any  authority  for  such  a  distinction ;  and  see  no  reason  to  doubt 
that  a  devise  of  lands  held  under  a  lease  for  lives  renewable  for 
ever,  to  trustees  to  the  use  of  a  third  person,  would  pass  the  legal 
estate  to  such  third  person.  Next  in  order  comes  the  question 
which  was  so  much  discussed,  as  to  the  effect  of  the  fee-farm 
grant  executed  by  the  defendant  Mr.  Griffith  to  Mr.  Houghton 
in  the  year  1860;  and  the  conveyance  by  Mr.  Houghton  to  the 
plaintiff,  dated  the  15th  of  January  1859.  The  question  whether 
the  fee-farm  grant  to  Mr.  Houghton  can  operate  under  the  Renew- 
able Leasehold  Conversion  Act,  and  if  so,  what  effect  a  fee-farm 
grant  executed  thereunder  will  have  on  a  portion  of  the  premises 
comprised  therein,  to  which  a  third  person  has  acquired  a  title 
by  the  Statute  of  Limitations,  is  one  of  so  much  importance 
that  the  majority  of  this  Court,  I  may  say  all  except  the  Chibf 
Bakon,  are  of  opinion  it  is  more  advisable  not  to  decide  it  in  this 
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H.  T.  1864.  case,  as  we  are  of  opinion  that  tbis  case  can  be  decided  on  anotber 
point,  without  reference  to  the  Renewable  Jjeasehold  Act;  and 
accordingly  I  shall  consider  the  case  as  if  the  freehold  lease  of 
1793  was  still  unexpired,  and  that  the  fee-farm  grant  operated 
as  an  enlargement  thereof;  and  that  on  the  death  of  John  Greene 
the  testator,  the  mountain  or  waste  lands  now  in  dispute  passed 
by  his  wiii  or  by  descent  to  Rodolphus  Greene,  the  eldest  son  of 
the  testator,  in  quasi  fee;  the  profitable  lands  having  vested  in 
him  as  tenant  for  life  under  the  same  wilL  On  the  grounds  I  haye 
already  stated  in  relation  to  the  lease  of  1701,  we  are  of  opinion 
that  the  lease  of  1798,  and  the  payment  of  rent  thereunder  by  the 
persons  entitled  thereto,  following  the  lease  of  1701  and  agreement 
of  January  1798,  is  evidence  not  merely;  of  title  but  possession  in 
the  lessee  under  that  lease  at  the  time  of  its  execution.  The  lessee 
in  that  lease  died  in  January  1801,  when  the  title  of  Rodolphus 
his  son  accrued;  he  died  in  January  1807  ;  when  the  title  of  John 
Greene,  who  afterwards  became  a  lunatic,  accrued.  It  is  an  admit- 
ted fact  that  the  rent  reserved  by  the  lease  of  1798  was  regulariy 
paid  by  or  on  behalf  of  the  lunatic  to  its  expiration  in  1868,  when 
the  title  of  the  present  plaintiff  accrued.  Under  these  circumstances, 
the  several  Members  of  the  Court,  with  the  exception  of  my  Lord 
Chief  Baboh,  are  of  opinion  that  the  execution  and  payment  of 
rent  under  the  lease  of  1793,  is,  to  say  the  least  of  it,  some  evidence 
of  not  merely  the  title,  but  the  continuance  in  possession  under  that 
title,  of  John  Greene  the  lunatic,  to  his  decease ;  and  it  now  being 
settled  that,  to  establish  a  defence  under  the  Statute  of  Limitations, 
it  is  not  sufficient  to  show  that  the  plaintiff  having  title  is  out  of 
possession,  but  that  some  other  person  has  been  in  possession  for 
the  required  period  of  twenty  years.  It  lay  on  the  defendants,  the 
occupiers  (of  whom  nothing  is  known  but  that  they  were  in  occu- 
pation of  portion  of  the  premises  when  the  ejectment  was  brought), 
to  show  that  they  had  such  a  possession,  and  for  such  a  length  of 
time  as  would  defeat  the  plaintiff's  title ;  and  with  respect  to  the 
residue  of  the  premises,  of  which  nothing  is  known  but  that  in  1850 
the  defendant  Mr.  Griffith  conveyed  it  to  Houghton  by  the  fee-farm 
grant,  we  cannot  see  what  pretence  he  or  his  trustees  can  have  to 
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resist  the  plaiatiff's  case  as  to  the  residue  of  the  premises.    The  H.  T.  1864. 

result  therefore  will  be,  that  the  appeal  of  Mr.  Griffith  and  his 

trustees  will  be  dismissed  with  costs,  and  the  appeal   of  plainti£f 

allowed  without  costs.     Judgment  therefore  will  be  entered  for 

the  plaintiff  for  an  undivided  portion  of  the  entire  premises,  as 

256a.  3r.  24p.  bears  to  880a.  Or.  27p. 

PiooT,  C.  B. 

I  concur  in  the  opinion  of  the  other  Members  of  the  Court,  that, 
as  to  the  defendant  Griffith,  the  judgment  of  the  Court  below  ought 
to  be  affirmed ;  and  I  adopt  the  reasons  which  have  been  given  for 
that  opinion.  I  also  concur  in  the  conclusion  at  which  they  have 
arrived,  that,  as  to  the  second  class  of  defendants  (O'Brien  and 
others),  the  decision  of  the  Court  below  ought  to  be  reversed,  and 
the  verdict  for  the  plaintiff  ought  to  stand.  But  I  have  come  to 
that  conclusion  for  reasons  different,  I  believe,  from  those  which 
influenced  the  other  Members  of  the  Court ;  those  reasons  I  wish 
now  to  state.  I  am  not  of  >[>pinion  that,  if  this  case  were  treated 
as  one  in  which  the  legal  estate  under  the  lease  of  1793  were 
still  continuing,  and  were  vested  in  the  plaintiff,  he  could  sustain 
the  verdict  against  the  second  class  of  defendants.*  On  the  con- 
trary, I  am  of  opinion  that,  if  that  were  the  real  state  of  the 
case,  those  defendants  would  be  entitled  to  have  a  verdict  entered 
for  them,  upon  the  grounds  stated  in  the  judgment  of  my  Brother 
Hates,  and  more  folly  (as  appearing  in  the  manuscript  report) 
by  my  Brother  O'Brien,  in  the  Court  below.  The  plaintiff  gave 
no  evidence  of  possession  had  by  him,  or  by  any  person  from  whom 
he  derives,  of  the  premises  for  which  the  second  class  of  defendants 
have  taken  defence,  or  of  any  part  of  the  Scart  mountain,  subse- 
quently to  the  execution  of  the  lease  of  1793-  Neither  did  he  give 
any  evidence  of  the  receipt  of  rent  at  any  time  by  him,  or  by  any 
person  firom  whom  he  derives,  out  of  or  in  respect  of  those  premises, 
or  out  of  or  in  respect  of  any  part  of  the  Scart  mountain.  No 
evidence  was  given  showing  any  privity  whatever  between  the 
phiintiff,  or  any  person  from  whom  he  derives,  and  these  defendants, 
or  any  former  occupier  of  the  premises  of  which  these  defendants 
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H.  T.  1864.  are  now  in  possession.  For  the  purposes  of  this  judgment  I  will 
assume  that,  in  applying  the  2nd  and  3rd  sections  of  the  Statute  of 
Limitations  (3  &  4  W,  4,  c.  27)  to  land,  the  same  principle  of  con- 
struction is  to  prevail  as  was  applied  to  quarries,  in  McDonnell  v. 
M^Kinty  {a) ;  to  mines,  in  Smith  v.  Lloyd  (b) ;  and  to  the  site  and 
soil  of  a  road,  in  the  judgment  which  I  pronounced  in  ToUenham  v. 
Byrne  (c),  and  which,  I  belieye,  received  the  sanction  of  the  Court 
of  Error,  on  appeal ;  namely,  that  where  there  has  been  a  disconti- 
nuance of  possession  of  one  person,  the  period  of  limitation  shall  be 
computed  from  the  taking  of  possession  by  another.  Still  it  appears 
to  me  that,  howsoever  the  period  of  limitation  shall  be  computed, 
the  plaintiff  in  ejectment  must  show,  as  a  part  of  his  case,  that  that 
period  had  not  elapsed  when  he  brought  his  action  of  ejectment ; 
otherwise,  being  out  of  possession,  he  does  not  show  that  he  is 
entitled  to  maintain  his  action  under  the  2nd  section  of  the  3  &  4 
W.  4,  c.  27 ;  that  is  to  say,  he  does  not  show  that  his  acUon  to 
recover  the  land  is  brought  *' within  twenty  years  next  after  the 
time  at  which  the  right  to  bring  such  action  first  accrued." 

It  was  said  that  the  presumption  of  title  arising  from  the 
defendants'  possession  is  rebutted  by  a  presumption  (arising  from 
the  execution  9f  the  lease^  of  1793,  and  the  payment  of  the  rent 
reserved  by  it),  that  the  possession  of  the  Scart  mountain  was 
given  to  the  lessee  in  1793;  and  the  further  presumption  that 
such  possession  continued  until  it  should  have  been  proved  by 
the  defendants  that  such  possession  had  ceased,  and  that  it  had 
been  followed  by  possession  of  the  defendants,  or  of  some  person 
under  whom  they  derived.  I  am  not  aware  of  any  authority  for 
holding  that  the  effect  of  the  defendants'  possession  can,  in  an 
action  of  ejectment  on  the  title,  be  successfully  encountered  in 
this  way.  I  have  always  understood  the  rule,  constantly  followed 
at  Nisi  Prius,  to  be  what  was  laid  down  by  Lord  Mansfield,  in 
Taylor  v.  Horde  (d) : — **  An  ejectment  is  a  possessory  remedy, 
«and  only  competent  where  the  lessor  of  the  plaintiff  may  enter; 
'^therefore,  it  is  always  necessary  for  the  plaintiff  to  show  that 

(a)  10  Ir.  Law  Bep.  514.  (6)  9  Sxch.  Bep.  562. 

(c)  12  Ir.  Com.  Law  Bep.  376.  id)  1  Burr.  60,  p.  119. 
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''his  lessor  had  a  right  to  enter ^  hj  proving  a  possession  within  H.  T.  1864. 

«         .  ^  •        >.       ^r  ^     >.  •..         J  <.    ^<?A«  Cham. 

'*  tweDtj  years,  or  accounting  for  the  want  of  tt^  under  some  of 

"the  exceptions  allowed  by  the  statute.    Twenty  years'  adverse 
"possession  is  tk  positive  title  to  the  defendant;   it  is  not  a  bar 
"to  the  action^  or  a  remedy  of  the  plaintiff  only,  but  takes  away 
"his  right  of  possession^      Every   plaintiff  in   ejectment    must 
"  show  a  right  of  possession  as  well  as  of  property ;  and  therefore 
"the  defendant  needs  not  plead  the  statute,  as  in  the  case  of 
"actions."    This  rule  was  applied  rather  strictly  in  a  late  case 
of  Nepean  v.  Doe  d.  Knight  (a),  decided  under  the  late  statute, 
3  &  4  YF.  4,  c.  27.      In  Butler's  Nisi  Prius  the  rule  is  thus 
stated: — ''By  21  Jae.  1,  c.   16,  none  shall  make  an  entry  into 
"land   but  within  twenty  years  after  their  right  or  title  shall 
"first  descend  or  accrue  to  them,  with  the  usual  saving  for  infants, 
"femes  covertes,  &c.    Therefore,  if  the  lessor  of  the  plaintiff  be 
"not  able  to  prove  himself,  or  his  ancestors,   to  have  been  in 
"possession  within  twenty  years  before  the  action  brought,  he 
"  shall  be  non-suited."  In  a  treatise  "  on  the  Settling  of  Evidence  for 
Nisi  Prius^  by  Mr.  Espinasse  (the  author  of  Espinasse*s  Reports)^ 
published  about  forty  years  ago,  he  says : — "  First,  it  must  be  taken 
"to  be  a  general  rule,  that  in  every  case  the  plaintiff  must  be 
"  prepared  with  evidence  to  prove  that  the  land  or  tenements  which 
*'he  seeks  to  recover  in  ejectment  have  not  been  held  adversely  to 
"him  for  twenty  years;  or  rather,  he  must  prove  that  he,  or  those 
"  under  whom  he  claims,  have  been  in  possession  within  that  period." 
And,  after  stating  what  must  be  proved  in  particular  instances  to 
remove  the  bar  of  the  Statute  of  Limitations,  as  in  that  of  an  heir- 
at-law,  a  feme  coverte  who  has  become  a  widow,  &c.,  he  concludes 
by  saying — "  If  he  is  unable  to  give  positive  evidence  to  that  effect, 
he  must  abandon  the  action."    And  in  a  text-book,  which  has  been 
recently  published,  and  compiled  with  much  care  (Cole  on  Eject- 
menty  p.  6),  the  author  states  the  rule,  as  established  by  Taylor  v. 
Horde,  and  Nepean  v.  Doe,  in  these  terms : — "  The  statute  is  never 
"pleaded  in  ejectment;  but  the  claimant  always  proves  a  legal  title 
" to  possession  not  barred  by  the  statute"    1  cite  the  books  last 

(a)  2  M.  &  W.  910, 
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H.  T.  1864.  mentioned  as  indicating  what,  at  several  distant  periods,  has  been 
in  the  Profession  treated  as  the  rule  which  in  England  governs  the 
settled  course  of  practice  and  procedure  at  the  trial  of  actions  of 
ejectment.  I  have  never  known  this  rule  controverted ;  and,  in  my 
own  experience,  whatever  proof  may  have  been  given  of  anterior 
possessory  title,  if  evidence  was  not  given  of  possession,  or  receipt 
of  rent  or  profits  had  by  the  plaintiff  himself,  or  bj  some  person 
under  whom  he  derived,  within  the  period  of  limitation  assigned  by 
the  statute,  the  plaintiff  has  been  nonsuited,  or  the  defendant  has 
had  a  verdict.  If  the  plaintiff,  in  the  present  case,  should  be  treated 
as  if  he  were  the  assignee  of  the  lessee's  interest  under  the  lease  of 
1793,  that  interest  still  continuing,  without  any  further  proof  of 
possession  than  the  execution  of  the  lease,  and  the  payment  of  the 
rent  under  it,  and  if  it  should  be  held  that  the  plaintiff,  withoot 
giving  any  further  proof  of  possession  or  enjoyment  of  the  premises 
in  question,  or  of  any  part  of  Scart,  or  any  receipt  of  rent  out  of  it, 
from  1793  to  the  present  time,  would,  under  such  circumstances,  be 
entitled  to  recover,  because  these  defendants  have  not  proved  the 
origin  of  their  possession,  the  onusprobandi  would  be  shifted  from 
the  plaintiff  (who  is  out  of  possession,  and  who  must  recover,  if  at 
all,  on  the  strength  of  his  own  title)  on  the  defendants,  who  are  in 
possession,  and  who  are  entitled  to  hold  it  until  a  better  possessory 
title  shaU  be  shown.  For  this,  I  am  not  aware  of  any  authority.  It 
is  certainly  opposed  to  what  my  experience  has  been  of  the  uniform 
practice.  It  would,  in  my  judgment,  be  in  effect,  under  the  form  of 
a  mode  of  procedure,  to  take  away  that  protection  which  the  law 
has  hitherto  given  to  possession  in  the  litigating  of  claims  to  land. 
According  to  the  rule  laid  down  by  Lord  Mansfield,  uniformly 
applied  in  my  experience  under  the  old  Statute  of  Limitations,  the 
plaintiff,  I  conceive,  could  not  have  succeeded  under  the  circum- 
stances which  I  have  mentioned.  The  3  &  4  FF.  4,  c.  27,  was 
framed  rather  to  define  and  to  limit,'  than  to  relax  or  extend,  the 
remedies  of  parties  relying  upon  previous  title,  against  possession.  I 
see  nothing  in  the  2nd  and  3rd  sections  of  that  statute,  or  in  the 
authorities  by  which  they  have  been  expounded,  to  abridge  the 
protection  given  to  possession,  or  to  shift  from  the  plaintiff  the 
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burden  of  proning  a  possessory  title  unbarred  by  the  Statute  of  H.  T.  1864. 

Exch,  Cham, 

Limitations.  ^-v    -' 

POOLE 

If  the  viewy  which  I  am  here  controverting,  of  such  a  case  as  ^^ 

the  present,  were  estahlished,  I  see  nothing  to  prevent  a  plaintiff  obiffith. 
in  an  action  of  ejectment  on  the  title  from  proving  his  case  against 
a  person  in  ezdasive  possession,  by  simply  producing  a  patent  from 
the  Crown,  granting  the  lands  (as  here)  in  1668,  to  an  ancestor, 
from  whom  he  traces  pedigree^  or  to  a  person  from  whom  he  traces 
by  mesne  conveyances,  a  paper  derivative  title,  proving  payment, 
some  short  time  after  the  patent  was  granted,  of  quit-rents  reserved 
by  the  patents  to  the  Crown  ;  and  closing  his  case  without  giving 
a  particle  of  proof  of  any  intervening  act  of  ownership,  of  any  pos- 
session, of  any  enjoyment,  by  receipt  of  rent  or  otherwise,  on  the 
part  of  the  plaintiff,  or  of  any  person  under  whom  he  derives,  down 
to  the  time  of  the  trial,  a  period  of  nearly  200  years.  The  same  may 
be  said  of  a  person  claiming  title  under  a  lease  for  a  long  term  of 
years,  commencing  more  than  a  century  ago,  and  still  unexpired. 
To  hold  that,  upon  such  evidence,  a  presumption  must  be  made 
of  the  title  continuing  until  some  period,  not  shown  by  the  plaintiff, 
within  the  time  prescribed  by  the  Statute  of  Limitations ;  and  thus 
to  cast  upon  the  party  in  possession  the  burden  of  proving  title, 
wonld  be,  in  my  opinion,  to  reverse,  to  a  great  degree,  the  relative 
positions  of  the  plaintiff  and  defendant  in  actions  of  ejectment — 
to  take  away,  under  such  circumstances,  from  the  possessor  of  land, 
<Mie  of  the  protections  which  the  law  gives  to  possession,  when 
it  requires  a  plaintiff  in  actions  of  ejectment  to  recover,  not  upon 
the  weakness  of  his  adversary's  title,  but  upon  the  strength  of 
his  own.  It  would  be  by  a  new  rule  of  procedure  in  actions  of 
ejectment,  to  alter  very  materially  the  effect  hitherto  given  to  the 
Statute  of  Limitations. 

I  am  therefore  of  opinion  that,  if  the  lease  of  1793  were  still 
subsisting,  and  the  plaintiff  were  the  assignee  of  the  lessee,  he 
ought  not,  on  the  evidence  appearing  in  this  case,  to  be  held 
entitled  to  recover  against  the  second  class  of  defendants  (O'Brien 
and  others)  in  this  action  of  ejectment.  And  in  that  state  of  the 
VOL.  15.  37  L 
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!H.  T.  1864.  case  I   should  be  of  opinion  that  the  jadgment  of  the  Court  of 

Queen's  Bench  ought,  as  to  those  defendants,  to  be  affinned. 

As  to  the  decided  cases  before  mentioned,  I  may  observe  that 
(as  is  stated  in  the  judgment  of  my  Brother  O'Bbien),  in  McDon- 
nell V.  M^Kinty  (a)  evidence  was  given  *'  that  it  was  but  lately 
"that  persons  in  the  occupation  of  the  Creggan  lands  began  to 
^Vquarry  where  the  royalties  were  reserved;"  that  in  Smith  v. 
Lloyd  {b)^  the  rebutter  was  held  bad  because  it  did  not  make 
certain  allegations  which  were  necessary  in  order  to  show  that 
the  plaintiff  was  not  entitled  to  rely  upon  the  Statute  of  Limita- 
tions; and  that  in  Tottenham  v.  Byrne  (e)^  the  plaintiff  gave 
evidence  tending  to  show  that  the  obstruction  complained  of  was 
not  erected  until  within  twenty-years  before  the  bringing  of  the 
action.  As  to  this  point  there  was  in  that  case  conflicting  testi- 
mony; but  the  evidence  proved,  and  the  jury  found,  that  there 
bad  been  continued  user  of  the  road  by  those  for  whose  benefit 
it  was  plainly  designed  by  the  plaintiff. 

I  am  however  of  opinion  that,  on  another  ground,  the  plaintiff 
is  entitled  to  a  verdict  against  O'Brien  and  the  other  defendants 
of  the  second  class,  and  that  the  decision  as  to  those  defendants 
of  the  Court  of  Queen's  Bench  cannot  be  sustained. 

Upon  the  evidence  given  in  the  case,  showing  as  I  conceive 
>sufficiently,  that  Scart  mountain  was  comprised  in  the  demise  made 
by  the  lease  of  1793,  and  showing  payment  of  rent  under  that  lease, 
it  is  I  think  dear,  that  if  this  were  a  case  of  an  action  of  ejectment 
brought  by  Mr.  Griffith  against  these  defendants  upon  the  expira- 
tion of  the  lease  of  1793,  by  the  death  in  1858  of  the  last  cestmi 
-que  vie,  Mr.  Griffith  would  be  entitled  to  recover.  So  also  would 
the  grantee  of  Mr.  Griffith's  reversion  in  fee,  in  an  action  of  eject- 
ment brought  upon  the  same  event ;  namely,  the  expiration  of  the 
lease  of  1793.  Upon  the  assumption  that  the  defendants  had  held 
•exclusive  possession  for  more  than  twenty  years,  without  payment 
of  rent  or  written  acknowledgment  of  title,  and  there  being  no 
.disability  or  outstanding  estate  to  prevent  the  person  having  the 

(a)  10  Ir.  Law  Rep.  514.  (i)  9  Ezch.  Rep.  502. 

(c)  12  Ir.  Com.  Law  Rep.  376. 
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lessee's  estate  in  the  lease  recovering  during  that  time,  still  it  would  Bt.  T.  1864. 
have  been  the  lessee's  estate  only  that  would  have  been  barred  by 
the  Statute  of  Limitations.  The  grant  in  fee,  made  to  Mr.  Hough- 
ton in  1 850,  was  not  made  to  him  as  committee  of  the  lunatic ;  it 
was  not  even  made  to  him  as  one  who  was  trustee  of  the  estate  for 
the  lunatic,  or  who  was  then  at  all  a  trustee  for  the  lunatic ;  but 
it  was  made  to  him  as  a  person  named  (as  I  collect)  to  be  a  trustee 
for  the  special  purpose  of  becoming  a  grantee,  instead  of  the  com* 
mittee  of  the  estate,  and  for  no  other  purpose.  It  appears  to  me 
that  he  was  not,  in  that  capacity,  made  an  owner  by  force  of  the 
17th  section  of  the  Renewable  Leasehold  Conversion  Act  (12  &  13^ 
Vie^  c  105).  That  section  is  in  these  words: — "That  where  the 
"owner  of  any  reversion,  lease,  underlease  or  estate,  is  a  minor,- 
*'  idiot,  lunatic,  feme  covert^  or  is  not  within  the  United  Kingdom, 
''the  guardian,  trustee,  committee  of  the  estate,  husband  or  attorney 
^  respectively  of  such  owner  shall,  for  the  purposes  of  this  Act,  be 
"  substituted  in  the  place  of  such  owner,  and  shall  and  may  execute 
''  such  grants  and  counterparts,  make  such  agreements,  and  do  all* 
"such  other  acts  which  such  owner,  if  not  under  disability  or  out 
"of  the  United  Kingdom,  might  and  should  have  executed,  made* 
"and  done  under  this  Act." 

It  appears  to  me  that  the  person  who  is  contemplated  as  "trus- 
tee "  in  that  section,  is  the  person  who  is  a  trustee  ai  the  time  when' 
he  is  subsiiiuted/or  the  person  for  whose  benefit  he  is  to  accept  the 
grant,    I  do  not  think  a  person  is  such  trustee  who  merely  accepts 
the  grant  for  the  special  purpose  of  taking  the  grant  for  the  actual 
owner's  benefit.     If  he  only  becomes  a  trustee  by  the  act  of  accept- 
ing the  grant  in  fee;  or  by  the  act  of  executing  the  grant  in  fee  to 
him,  it  would  seem  to  be  a  perversion  of  terms  to  assert  that  he* 
was  a  trustee  when  he  was  substituted  for  the  actual  owner.    In 
the  deed  of  grant  of  1850,  which  is  in  evidence  in  this  action, 
John  Greene  the  lunatic  is  expressed  to  be  made  a  party  to  the 
deed,  which  recites  that  the  lessee's  interest  is  vested  in  him ;  and« 
it  is  stated  that,^  the  Master  in  the  lunacy  matter  in  the  Court  of 
Chancery  having  reported  that  it  would  be  for  the  benefit  of  the 
lunatic  that  the  fee-farm  grant  should  be  made  to  Mr.  Houghton* 
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H.  T.  1864.  in  trust  for  on  and  behalf  of  the  Innatic,  it  was  ordered  by  the 

Exeh  Cham 

Court  that  Mr.  Griffith  should  ezeonte  the  fee-farm  grant  to 
Mr.  Houghton  in  trust  for  and  on  behalf  of  the  lunatie.  Upon 
the  face  of  the  deed  therefore  it  appears  that  Mr.  Houghton  never 
became  a  trustee  until  the  deed  was  executed.  The  true  force 
and  meaning  of  the  12  &  13  Ftc«,  c  105,  s.  I7i  appear  to  me  to 
be  that*,  reddendo  singula  singulis^  the  fee-farm  grant  shall,  in 
the  case  of  apj  of  the  disabilities  specified,  or  in  the  case  of 
absence  from  the  country,  be  made  to  the  guardian  of  a  mmor, 
to  the  committee  of  the  estate  of  a  lunatic,  to  the  husband  of  a 
feme  eovert,  to  the  attorney  of  an  absent  party,  and  to  the  trOstee 
of  any  of  these,  if  the  property  be  vested  in  a  trustee;  although, 
but  for  this  provision,  the  equitable  owner  of  a  perpetual  leasehold 
of  which  the  legal  estate  is  in  a  trustee  would,  under  the  35th  and 
37th  sections,  be  the  person  to  whom  the  grant  should  be  made, 
where  there  is  no  trustee  ''in  actual  possession"  or  ''in  receipt 
of  the  rents,"  within  the  35th  section. 

This  being,  as  I  conceive,  the  operation  of  the  17th  section  of 
the  statute,  it  becomes  unnecessary  to  consider  whether  or  how  far, 
if  Mr.  Houghton  were  an  owner  under  the  statute,  there  would 
have  been  a  merger  of  the  leasehold  in  the  fee;  and  whether,  if 
there  had  been  a  title  gained  by  usurpation  under  the  Statute  of 
Limitations  against  the  owner  of  the  leasehold,  such  title  could, 
after  the  death  of  the  last  cestui  que  m,  be  substantiated  against 
the  owner  of  the  fee  ?  As  the  case  stands,  Mr.  Houghton  was, 
as  I  conceive,  nothing  more  than  a  grantee  of  the  reversion  in  fee 
under  the  grant  of  1850.  In  1858  the  lease  expired  by  the  death 
oi  the  last  cestui  que  vie.  In  1859,  Mr.  Houghton  conveyed  the 
estate  to  the  present  plaintiff.  And  this  action  of  ejectment  is  now 
brought  by  the  present  plaintiff  in  assertion  of  the  new  right 
which  accrued  on  the  death  of  the  last  cestui  que  vie  in  1858. 

Upon  this  short  view  of  the  case  I  am  content  to  rest  my  opinion 
that,  as  to  the  second  class  of  defendants,  the  decision  of  the  Court 
below  should  be  reversed.  In  the  result  therefore  I  concur  (though 
for  different  reasons)  in  what  is  the  unanimous  judgment  of  the 
Court. 
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I  moBty  say  however,  that  I  am  much  disposed  to  think  that,  even  H.  T.  1864. 
if  Mr.  Houghton  had  been  a  trustee  under  the  12  &  13  Fie.,  c.  105, 
8.  llf  and  if  he  were  as  such  to  be  treated  as  owner,  nevertheless 
the  second  class  of  defendants,  although  thej  should  have  acquired 
a  right  under  the  Statute  of  Limitations  (3  &  4  W.  4,  c.  27»  ss«  2, 
3  and  34),  co-extensive  with  the  leasehold  estate  created  by  the 
lease  of  1793,  still  would  have  gained,  against  the  owner  of  the 
fee  granted  by  the  deed  of  1850,  no  such  right  to  enure  after  the 
death  of  the  last  cestui  que  vie  of  the  lease.  Mr.  Houghton  would, 
in  that  view  of  the  case,  have  taken  the  fee  as  a  trustee  under  the 
17th  section,  but  as  a  trustee  for  the  purposes  indicated  in  the  7th 
section  of  the  statute.  That  section  provides,  that  the  estate  of 
inheritance  created  by  the  grant  *'  shall,  from  and  after  the  ezecu- 
"tion  of  such  grant  be  respectively  vested  in  the  same  persons, 
'^for  the  same  estates  and  interests,  and  be  respectively  subject 
''to  the  same  uses,  trusts,  provisoes,  agreements  and  declarations, 
**  and  be  respectively  charged  with  and  subject  to  the  same  charges, 
^  liens,  judgments  and  equities,  as  the  estate  held  under  the  lease 
'*  or  underlease  in  perpetuity,  to  the  owner  of  which  the  granl^  is 
'*  made,  and  the  reversion  or  estate  by  the  owner  of  which  the  grant 
*<  is  made,  were  respectively  vested  in,  subject  to,  and  charged  with, 
'<  immediately  before  their  conversion  into  such  estates  of  inhei^t- 
'*  ance  as  aforesaid  was  effected,  or  ae  near  thereto  as  the  dijfferent 
^^  natures  of  the  estates,  and  the  circumstances  of  each  case,  wiU 
''  admUr 

If,  by  the  mere  grant  and  acceptance  of  the  fee  under  the  deed 
of  1850,  Mr.  Houghton  became  a  trustee  for  the  lunatic  John 
Greene,  within  the  meaning  of  the  17th  section,  still  he  must  have 
taken  the  fee  and  become  such  trustee  subject  to  the  provisions 
of  the  7th  section.  That  section  provides,  that  the  estate  of  inherit- 
ance created  by  the  grant  ^' shall  be  vested  in  the  same  persons, 
for  the  same  estates  and  interests,"  dsc,  '*  as  the  estate  held  under 
'*  the  lease  or  underlease  in  perpetuity  to  the  owner  of  which  the 
"  grant  is  made/'  &c.,  "  or  as  near  thereto  as  the  different  natures 
"  of  the  estates^  and  the  circumstances  of  each  case^  will  admit  J* 
And  I  am  disposed  to  think  that,  when  the  grant  was  made  to 
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H.  T.  1864.  Mr.  Houghton,  expressly  in  trust  for  the  lunatic,  regard  being  had 

to  the  nature  of  the  estate  of  the  lunatic  at  that  time^  and  to  the 
circumetances  of  the  ease,  the  grant  did  not  enure  to  the  benefit 
of  the  second  class  of  defendants  who,  at  the  utmost,  must  be 
taken  to  have  acquired,  bj  usurpation  under  the  Statute  of  Limit- 
ations, only  a  right  to  the  land  co-eztensiye  with  the  estate  in 
the  leasehold  which  existed  when  the  grant  was  made.  But  for 
the  grant  of  1850,  that  estate  would  have  expired  in  1858.  If 
the  Statute  if  Limitations  had  not  passed,  and  the  grant  of  1850 
had  not  been  made,  these  defendants  would  have  had  no  right, 
at  law,  to  the  possession  afler  the  death  of  the  last  cestui  que  vie; 
and  I  apprehend  would  have  had  no  right,  in  equity,  to  engraft 
their  title,  gained  by  usurpation,  upon  a  subsequent  renewal  of 
the  lease.  Regard  then  being  had  to  '^  the  nature  of  the  estate 
and  the  circumstances  of  the  case,*'  I  am  much  disposed  to  hold 
the  opinion,  that  the  estate  held  under  the  lease  of  1793  being, 
in  1850,  vested  in  the  lunatic,  who  was  also  then  the  last  cestui 
que  vie  in  the  lease  of  1793,  Mr.  Houghton  acquired  by  the  grant  in 
1850  the  fee  in  the  reversion;  and  was  therefore  entitled  to  maintain 
an  action  of  ejectment  when  the  last  cestui  que  vie  died  in  1858. 
If  the  effect  of  the  fee-farm  gprant  was  to  make  Mr.  Houghton  the 
iinmediate  owner  of  the  entire  fee,  still  I  am  much  disposed  to 
think  that  Mr.  Houghton,  taking  it  in  trust  for  the  lunatic,  and 
for  the  purposes  specified  in  the  7th  section,  and  regard  being  had, 
as  provided  in  that  section,  to  "the  nature  of  the  estate  and  the 
circumstances  of  the  case,"  eU  the  time  when  the  grant  was  made, 
would  have  taken  it,  under  the  7th  section  of  the  statute,  for  the 
benefit  of  the  lunatic,  and  would,  for  the  benefit  of  the  lunatic 
or  of  those  deriving  under  him,  have  acquired,  on  the  death  of 
the  lunatic,  a  new  right  to  maintain  an  action  of  ejectment  against 
the"  second  class  of  defendants,  whose  interests  were  not  saved  or 
provided  for  by  anything  contained  in  the  7th  section  of  the  Renew- 
able Leasehold  Conversion  Act;  and  that  the  plaintiff,  deriving 
under  the  conveyance  from  Mr.  Houghton,  had  that  right  when 
this  action  was  brought.  I  do  not  however  wish  to  rest  my  judg- 
ment on  this  ground,  as  this  point  was  not  argued  before  us. 
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With  respect  to  the  extract  from  the  Book  of  Distributions,  I  H.  T.  1864. 

Exch.  Cham. 
coDcnr  in  the  opinion  that  it  is  not  necessary  to  decide  whether  it 

was  or  was  not  admissible  in  evidence :  it  was  wholly  immaterial. 

The  plaintiff's  case,  as  to  the  identity  of  the  Scart  Mountain  with 

what  passed  by  the  patent  of  1668  and  by  the  leases  of  1701  and 

1793,  was  established  without  the  aid  of  the  Book  of  Distributions. 

No  objection  was  made,  and  no  question  was  raised,  with  respect 

to  the  proportion  of  the  mountain  claimed  by  the  plaintiff,  if  he 

was  entitled  to  recover  at  all.    If  the  extract  from  the  Book  of 

Distributions  had  not  been  given  in  evidopce,  still  the  Judge  must 

have  directed  a  verdict  for  the  plaintiff.     Where  such  a  direction 

muit  have  been  given  if  the  evidence  objected  to  had  not  been 

received,  and  where  that    evidence  cannot  have  influenced  the 

verdict,  the  reception  of  it  cannot  constitute  a  ground  for  granting 

a  new  trial. 


The  other  Members  of  the  Court  concurred. 
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Common  Pleas 


SHEEv.  GRAY. 

"^^LIV^'  (Common  Pleas). 

In  an  action    This  was  an  action  of  covenant.     The  summons  and  plaint  con- 
on  a  oovenaat 

in  a  lease       tained  two  paragraphs.     The  first  stated  that,  by  an  indenture  of 
against     an 
assignee,    the  lease,  the  plaintiff,  Sir  George  Shee,  demised  the  house  and  lands 

first    connt 

averred  generally  that  aU  the  estate  and  interest  of  the  lessee  in  the  demised 
premises  came  hy  assignment  to  the  defendant;  the  second  count  set  oat  the 
title  of  the  defendant  as  assignee ;  and,  as  one  of  the  steps  of  that  title, 
stated  the  will  of  the  lessee,  whereby  he  devised  all  his  property  to  his  widow 
for  life,  with  power  of  appointment  among  tier  three  daughters,  of  whom  the 
defendant  was  one,  and  averred  that  in  execution  of  that  power  the  widow  had 
appointed  the  demised  premises  to  the  defendant ;  the  count  then  stated  the  death 
of  the  widow  and  entry  of  the  defendant.  The  defendant  traversed  the  averment 
in  the  first  count,  and  as  to  the  second  pleaded  that  the  widow  had  not  executed  the 
power  of  appointment  as  alleged. 

The  plaintiff  at  the  trial  stated  and  proceeded  to  prove  the  title  of  the  defendant 
as  set  out  in  the  second  count,  but  failed  to  show  that  any  appointment  under  the 
power  had  in  &ct  ever  been  made ;  but,  in  order  to  show  exclusive  possession  by  her 
of  the  demised  premises,  he  proved  the  following  acts  of  ownership : — that,  since  the 
death  of  her  mother  in  1859  (four  years  before  the  commencement  of  the  action), 
the  defendant  and  her  husband  had  resided  on  the  premises,  and  farmed  the  land,  and 
that  after  his  death  the  defendant  alone  had  managed  and  received  the  rents  of  the 
property ;  that  she  had  applied  by  letter  to  the  plaintiff  for  a  renewal  of  the  lease 
to  her,  describing  herself  as  representative  of  her  father;  and  that,  after  judgment  bv 
defiiiult  in  an  ejectment  for  non-payment  of  rent,  she  had  redeemed  the  premises.  A 
verdict  was  directed  for  .the  defendant  on  both  issues. 

Heldf  per  Moivahan,  C  J.,  Ball  and  Keooh,  J  J.  {dissentiente  Chbibtian,  J.), 
first,  that  the  evidence  of  possession  was  sufficient  to  sustain  the  averment  in  the 
first  Qount. 

Secondly,  that,  assuming  that  the  plaintiff  could  not  recover  on  the  second  count, 
by  reason  of  his  having  fuled  to  prove  one  of  the  averments  contained  in  it,  viz., 
a  due  execution  of  the  power,  he  should  not  be  precluded  from  recovering  on  the 
first  count. 

Thirdly,  that'assuming  the  defendant  was  tenant  in  common  with  her  two  sisters 
of  the  demised  premises,  that  cotUd  not  be  relied  on  under  the  traverse  to  the  first 
count,  but  must  be  pleaded  in  abatement. 

Held,  per  Monahan,  C  J.,  that  the  evidence  of  possession  was  sufficient  to  sup- 
port the  second  count. 

Held,  per  Chbzstiam,  J.,  firstly,  that  the  rule  that  in  an  action  against  an 
assignee  of  a  lease,  the  landlord  is  allowed  to  rely  on  evidence  of  possession  as 
prima  facie  evidence  of  assignment,  is  founded  on  his  presumed  ignorance  of  the  real 
state  of  the  defendant's  title ;  but  if  the  landlord  relies  on  a  particular  derivation 
of  that  title,  the  reason  of  the  rule  ceases ;  and  this  applies  not  merely  to  the  case 
where  the  landlord  relies  upon  that  particular  derivation  of  title  in  pleading,  but 
where  he  founds  his  right  of  action  upon  it  at  the  trial  in  statement  and  in  proof; 
and  that,  as  the  plaintiff  made  a  due  execution  of  the  power  part  of  his  case  at  the 
trial,  he  was  bound  to  prove  it. 

Secondly,  that,  assuming  that  the  acts  of  ownership  showed  exclusive  possession 
by  the  defendant,  the  pericS  (four  vears)  over  which  they  extended  was  not  sufficient 
in  law  to  found  the  presumption  of  a  due  execution  of  the  power. 

Thirdly,  that  the  evidence  did  not  prove  exclusive  possession  by  the  defendant, 
but  was  as  consistent  with  the  non-existence  as  the  existence  of  a  deed  executing 
the  power;  and  therefore  that  the  plaintiff  was  not  entitled  to  have  either  issue  left    . 
to  the  joiy. 
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Common  Pleas 
the  defendant,  for  one  life  or  twenty-one  years ;  and  that  the  said 

lease  contained  a  covenant  to  repair.  The  paragraph  then  stated 
that,  after  the  making  of  the  said  indenture,  and  during  the 
demise  thereby  granted,  to  wit,  on  the  10th  day  of  March  1859, 
all  the  estate,  right,  title,  interest,  term  of  years  then  to  come 
and  unexpired,  property,  profit,  claim  and  demand  whatsoever,  of 
him  the  said  Bernard  Daly,  of  and  in  the  said  demised  premises, 
by  assignment  thereof  then  made,  legally  came  to  and  vested  in 
the  defendant.  Then  followed  a  statement  of  the  entry  of  the 
defendant,  the  breach  of  covenant,  and  the  claim  for  damages. 

The  second  paragraph,  after  stating  the  demise,  as  in  the  first, 
and  that  the  life  in  the  lease  was  still  in  existence,  proceeded  to 
set  out  the  title  of  the  defendant  as  follows : — That  the  said  Bernard 
Daly  died  in  the  month  of  October  1852,  seised  or  possessed  of 
the  said  premises,  under  and  by  virtue  of  the  said  indenture  of 
lease,  leaving  his  wife  Julia  Daly,  and  three  daughters,  Anna 
Maria  Daly,  Julia  Daly,  (the  defendant),  and  Jane  Daly,  his 
co-heiresses-at-law  him  surviving.  That  the  said  children  are  still 
living.  That  by  his  will,  the  said  Bernard  Daly,  after  bequeathing 
certain  pecuniary  legacies,  devised  and  bequeathed  the  remainder 
of  all  the  property  which  he  should  dje  worth  (including  the  said 
demised  premises),  and  all  other  his  freehold  and  personal  pro- 
perty, to  his  wife  Julia  Daly,  during  her  natural  life,  and  from 
and  after  her  death,  share  and  share  alike,  between  his  said 
three  daughters,  in  such  manner  as  the  said  testator's  wife  Julia 
Daly  should  divide  the  same.  The  paragraph  then  stated  the 
grant  of  probate  of  the  will  to  Julia  Daly,  the  widow ;  the  mar- 
riage of  Julia  Gray,  otherwise  Daly,  to  Joseph  Burton  Gray, 
and  the  death  of  Julia  Daly,  the  widow;  and  proceeded  as  fol- 
lows:— **That  the  said  Julia  Daly,  the  widow,  in  pursuance  of 
"the  said  will,  divided  the  property  of  the  said  testator  among 
"  his  said  daughters,  and  gave  to  the  said  Julia  Gray,  otherwise 
'*  Daly,  the  lands  and  premises  demised  by  the  said  lease  of  the 
^'9th  of  July  1846,  and  the  estate  and  interest  thereby  created, 

**  as  and-  for  her  share  of  the  property  of  the  said  testator ;  and 
VOL.  15.  38  L 
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Anna  Maria  Daly  and  Jane  Dalj  other  portioDS 
^of  the  property  of  the  said  testator,  as  and  for  thdr  shares." 

There  was  then  a  statement  of  the  entry  of  the  widow,  after 
the  death  of  the  testator;  of  the  entiy  of  Joseph  Barton  Gray 
in  right  of  his  wife,  after  the  death -of  the  testator^s  widow;  and 
of  the  entry  of  Julia  Gray  (the  defendant),  after  the  death  of 
her  hnshand;  and  the  paragraph  concluded  as  the  first. 

Defences;  first,  as  to  the  first  paragraph — ^That  all  the  estate, 
&c.,  of  the  said  Bernard  Daly,  in  the  premises^n  the  summons 
and  plaint  mentioned,  did  not  come  to  or  vest  in  the  defendant, 
therein  alleged. 

Secondly,  as  to  the  second  paragraph — ^That  the  said  Julia  Daly 
did  not  divide  the  property  of  the  said  Bernard  Daly  amongst  his 
said  daughters,  or  give  to  the  sud  defendant  the  said  premises 
therein  mentioned,  as  in  the  said  paragraph  alleged. —  Issues 
as  thereon. 

The  case  was  tried  before  the  'Hon.  Mr.  Justice  Chbistiah, 
at  the  last  Summer  Assizes  for  the  county  of  Gralvray.  The 
lease  of  1846  having  been  admitted,  the  plaintiff  read  in  evidence 
the  probate  of  the  will  of  Bernard  Daly,  and  proved  the  death 
of  the  sidd  Bernard  Daly  in  the  year  1852,  and  of  his  widow 
in  the  year  1659-  The  plaintiff  then,  in  order  ^to  establish  an 
exclusive  possession  by  the  defendant  of  the  premises  in  question, 
went  into  evidence  of  acts  of  ownership  by  her,  and  proved  that, 
after  the  death  of  her  mother,  the  defendant  had  resided  on  the 
premises  with  her  husband,  until  his  death  in  September  1869; 
and  that  shortly  after  his  death  she  had  gone  to  reside  in  Dublin ; 
and  that,  from  the  death  of  her  husband  up  to  this  period,  she  alone 
had  managed  the  property,  and  farmed  the  lands. 

Evidence  was  also  given  by  Mr.  O'Loghlen,  the  defendant's 
attorney,  that,  after  the  defendant  had  gone  to  reside  in  Dublin, 
he  had  managed  the  property  for  her,  and  on  her  behalf,  up  to 
the  commencement  of  the  action ;  and  a  letter  from  the  defendant 
to  the  plaintiff  was  read  in  evidence,  in  which  she  described  herself 
as  representative  of  her  father,  and  applied  as  such  representative 
for  a  renewal  of  the  lease.    It  was  also  proved  that,  subsequently 


COMMON  LAW  REPORTS. 


299 


to  the  death  of  her  husband,  an  ejectment  for  non-payment  of  rent  E.  I.  1864. 

Common  Pleas 
was  broaghty   in  which   the   defendant,   and   a  number   of  other 

persons,  who  were  undertenants,  were  named  defendants;  but  no 

mention  was  made  in   that  ejectment  of  her   two  sisters.      No 

defence  was  taken;  and  after  judgment  by  default,  the  premises 

were  redeemed  by  O'Loghlen,  acting  on  behalf  of  the  defendant. 

It  did  not  appear  what  had  become  of  the  defendant's  sisters; 
no  evidence  was  given  that  any  provision  had  been  made  for  them 
out  of  their  father's  property,  or  that  they  were  in  the  enjoyment 
of  any  part  of  it. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  Counsel 
called  on  the  learned  Judge  to  direct  a  verdict  for  the  defendant 
on  all  the  issues,  as  no  evidence  had  been  given  of  nn  execution 
by  Julia  Daly,  the  widow,  of  the  power  contained  in  Bernard 
Daly's  will.  Counsel  for  the  plaintiff,  on  the  other  hand,  required 
his  Lordship  to  leave  it  to  the  jury,  on  the  evidence,  to  presume 
an  appointment,  or  other  form  of  assignment,  to  the  defendant. 

His  Lordship  refused  to  adopt  the  latter  course,  for  the  follow- 
ing reasons,  as  stated  in  his  report: — 

That  as  the  plaintiff  did  not  rest  only  upon  evidence  of  posses- 
sion, but  went  into  proof  of  the  actual  state  of  the  title,  by  proving 
the  lessee's  will  and  his  death ;  and  as  under  that  will  the  lessee's 
widow  was  assignee  of  the  interest  down  to  her  death  in  1859> 
and  after  her  death  her  three  daughters  became  assignees  as  te- 
nants in  common,  unless  she  had  executed  her  power  of  division,  or 
they  had,  after  her  death,  made  partition  amongst  themselves,  the 
plaintiff  was  bound  to  give  some  proof  of  the  execution  of  the 
power,  or  of  the  making  of  such  partition ;  and  his  Lordship  was 
of  opinion,  and  so  stated  in  his  report,  that  the  acts  of  defendant, 
relied  upon  by  the  plaintiff,  did  not  constitute  a  case  on  which  a 
jury  ought  to  be  allowed  to  found  such  a  presumption  as  the 
plaintiff  contended  they  were  at  liberty  to  make,  having  regard 
to  the  shortness  of  the  period  (four  years)  over  which  these  acts 
ranged,  and  to  the  circumstance  that  they  were  all  more  or  less 
capable  of  being  accounted  for  by  the  defendant's  position  as  one 
of  three  tenants  in  common.    His  Lordship  accordingly  directed  a 
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E.  T.  1864.  verdict  for  the  defendant  on  all  the  issaes,  and  reserved  liberty  to 

v..*-v '     the  plaintiff  to  move  to  change  that  verdict  into  one  for  him  for 

the  amount  of  the  dilapidations,  if  the  Court  above  should  be  of 
GRAY.  opinion  that  he  (the  learned  Judge)  should  have  left  the  issues  to 
the  jury,  and  that  they  ought,  if  left  to  them,  to  have  found  them 
for  the  plaintiff;  the  Court  to  be  at  liberty  to  draw  the  same 
inferences  from  the  evidence  which  the  jury  could  have  done. 
The  jury  accordingly  found  for  the  defendants,  and  assessed  the 
damages  at  £75. 

The  facts  of  the  case  are  more  fully  stated  in  the  judgments. 

P.  Blake  having,  on  the  5th  of  November  1863,  obtained  a 
conditional  order  that  the  verdict  had  for  the  defendant  in  this 
case  should  be  set  aside,  and  a  verdict  entered  for  the  plaintiff  for 
the  sum  of  £75,  pursuant  to  the  leave  reserved ;  or  that  the  said 
verdict  should  be  set  aside,  and  a  new  trial  granted  on  the  ground 
of  misdirection  of  the  learned  Judge,  and  of  the  verdict  being 
against  the  weight  of  evidence, — 

W.  Burke  and  Quin,  now  showed  cause. 

Blake  and  Coneanman,  in  support  of  the  conditional  order. 

W,  Burke  and  Quin. 

In  the  first  count  it  is  alleged  that  all  the  estate,  right  and  title 
of  Bernard  Daly  came  to  the  defendant.  That  allegation  is  tra- 
versed by  the  defendant ;  and  the  issue  is,  whether  all  the  estate, 
right  and  title  of  Bernard  Daly  came  to  the  defendant,  as  in  the 
first  count  alleged.  The  evidence  does  not  support  the  plaintiff's 
allegation ;  for  instead  of  proving  that  all  the  estate,  &c*,  of  Ber- 
nard Daly  came  to  the  defendant,  the  plaintiff's  evidence  showed 
that  she  was  tenant  in  common  along  with  her  two  sisters.  Hare 
V.  Cator  (a)  is  exactly  in  point.  In  that  case  the  plaintiff  alleged 
that  the  defendant  was  assignee  of  all  the  estate,  right  and  title  of 
Lord  Bolingbroke;  the  evidence  showed  he  was  only  assignee  of 
part ;  and  it  was  held  that  the  variance  was  fatal ;  and  in  that  ease 

(a)  Cowp.  760. 
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there  was  no  plea  in  abatement.     Curtis  v.  Spiity  (a)  is  also  a  direct  £•  T.  1864. 
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aathoritj ;  not  only  is  it  identical  in  its  facts  with  the  present  case, 

bat  it  came  before  the  Court  in  the  same  way ;  at  page  759,  Tindal, 

C.  J^  says : — **  Hare  v.  Cator  is  a  direct  authority  upon  the  very 

^'  point,  that  if  the  plaintiff  alleges  in  his  declaration  that  the  whole 

*'  interest  in  the  lease  came  to  him  by  assignment,  and  the  defend- 

**  ant  traverses  the  allegation,  it  is  a  fatal  variance  if  it  appears  in 

«the  evidence  that  the  defendant  was  assignee  of  parcel  only  of  the 

"  lands  originally  demised.** 

In  the  present  case,  the  plaintiff  by  showing  that  the  defendant 
is  tenant  in  common  with  two  other  persons,  proves  that  all  the 
estate,  right  and  title  of  the  testator  did  not  come  to  the  defendants ; 
in  fact  he  puts  himself  out  of  Court,  for  he  proves  the  negative 
of  the  issue.  The  case  of  Mereeron  v.  Dowson  (6)  does  not  apply ; 
the  defence  there  was  neither  a  traverse  nor  a  plea  of  confession 
and  avoidance,  and  therefore  was  no  answer  to  the  action  at  all. 
In  Heap  v.  Livingston  (e)  the  defendant  was  joint  tenant  with 
the  others,  and  not  tenant  in  common,  and  in  that  case  Parke,  B., 

after  referring  to  Hare  v.  Cator^  takes  that  distinction,  and  says : 

'*But  in  this  case  the  defendant  does  not  take  part  of  the  estate, 
he  is  seised  per  my  et  per  tout  in  the  whole.*' 

As  to  the  second  count,  it  is  admitted  that  the  plaintiff  proved 
all  his  allegations  and  all  the  steps  of  the  defendant's  title,  except 
the  execution  of  the  power  given  to  the  defendant's  mother  by 
the  will  of  Bernard  Daly.  The  words  of  the  will  are,  that  after 
the  death  of  the  widow  all  the  testator's  property  is  to  go  share 
and  share  alike  between  his  three  daughters,  in  such  manner  as  the 
widow  should  divide  the  same.  That  power  could  not  be  validly 
executed  without  giving  some  part  of  the  leasehold  premises  to  each 
of  the  daughters.  It  was  contended  at  the  trial  that  the  possession 
by  the  defendant  was  evidence  from  which  the  jury  might  presume 
a  valid  execution  of  that  power.  The  possession  in  the  present 
ease  was  only  for  four  years.  No  case  can  be  found  in  which 
the  execution  of  a  power  was  presumed  from  a  possession  of  such 

(a)  1  Bing.,  N.  C,  756.  (6)  5  B.  &  Cr.  48i. 

(c)  IIM.  &W.  886. 
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E.  T.  1 864.  short  duration.     In  the  case  of  Sumpton  y.  Sennes  (a)  an  appoint- 
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ment  under  a  power  was  presumed  from  possession  for  more  than 
twenty  years.  There  is  no  case  in  which  possession  for  less  than 
twenty  years  has  been  held  presumptive  evidence  of  the  execution 
of  a  power.  In  Sumpton  v.  Sennes  it  is  from  the  fact  of  the  party 
haying  been  in  possession  for  twenty  years  and  longer  that  the 
execution  of  the  power  is  presumed.  That  length  of  time  would 
confer  a  title  against  all  the  world.  The  letter  written  by  the 
defendant  to  the  plaintiff,  and  the  redemption  of  the  lands  from 
eviction,  are  acts  consistent  with  her  being  tenant  in  common; 
they  are  acts  which  one  tenant  in  common  might  do  for  all.  If 
the  Court  think  there  was  not  evidence  of  the  execution  of  the 
power,  the  plaintiff  must  fail  on  the  second  count,  for  the  execution 
of  the  power  is  specifically  alleged  in  the  count,  and  if  no  evidence 
be  given  of  it,  the  variance  is  fatal.  If  the  Court  be  of  opinion 
that  there  was  evidence  from  which  the  jury  might  have  presumed 
an  execution  of  the  power,  the  most  they  will  do  will  be  to  send 
the  case  to  a  new  trial ;  the  verdict  will  not  be  changed  into  one  for 
the  plaintiff  on  mere  presumptive  evidence. 

They  cited  Bristow  v.  Wright  {b);  Savage  v.  Smith  {e)y  and 
Doe  d.  Batten  v.  Murless  (d). 

P.  Blahe,  with  him  Coneannon. 

If  the  defendant  chose  to  rely  on  the  fact  of  her  being  tenant  in 
common  with  her  two  sisters  as  a  defence  to  the  present  action,  she 
should  have  pleaded  in  abatement. 

In  Merceron  v.  Dowson  (e)  it  is  laid  down  that  in  an  action  of 
covenant  against  one  of  several  tenants  in  common,  for  the  whole 
rent,  the  defendant  should  plead  in  abatement.  In  Heap  v.  Living' 
ston  (f),  which  was  an  action  of  covenant  for  rent,  the  defendant 
pleaded  in  abatement  the  non-joinder  of  another  joint-tenant,  and  it 
was  contended  that  the  plea  was  a  good  plea  in  bar ;  but  Parke,  B., 

(a)  2  Keble,  261.  (6)  2  Donglas,  665. 

(c)  2  H.  Bl.  1101.  (d)  6  M.  &  SeL  1 10. 

(e)  Ubituprti.  (J)  Ubiwpra, 
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sajB,  at  page  900,  "His  plea  is  properlj  pleaded  in  abatement,  but  E.  T.  1864. 
for  the  reason  before  given  is  bad  in  form." 

All  that  is  necessary  to  be  presumed  here  is  an  execution  of  the 
power  contained  in  the  will  of  Bernard  Daly.     That  power  might 
have  been  validly  executed  by  letter:  Sugden  on  Powers^  p.  213, 
8th  ed.     Such  a  presumption  is  not  a  violent  one.     It  has  been 
contended  that  no  execution  of  the  power  would  have  been  valid 
unless  part  of  the  real  and  part  of  the  personal  property  were  given 
to  each  object  of  the  power.  That  is  not  so.  In  Sugden  on  Powers^ 
8th  ed.,  p.  427,  it  is  said : — '*  If  a  fund,  consisting  partly  of  real  and 
"  partly  of  personal  estate,  be  authorised,  as  a  common  fund,  to  be 
*<  appointed  amongst  several  objects,  so  that  each  must  have  a  share, 
"  yet,  it  is  not  necessary  to  give  a  part  of  each  fund  to  each  object ; 
"  but  if  there  are  two,  for  instance,  all  the  realty  may  be  given 
"to  one,  and  all  the  personalty  to  the  other:"   and  for  that  he 
cites  Morgan  v.  Swman(a). 


Qtftit,  in  reply. 


Cur.  adv.  vuii. 


On  this  day  the  Court  delivered  judgment. 


MoNAHAir,  C.  J. 

This  case  comes  before  the  Court  on  a  motion  to  set  aside  the 
verdict  had  for  the  defendant,  and  to  enter  up  verdict  for  the 
plaintiff,  pursuant  to  leave  reserved  by  my  Brother  Chbistian 
at  the  trial.  I  am  now  about  to  deliver  the  judgment  of  the 
majority  of  the  Court,  namely,  my  Brothers  Ball,  Keooh,  and 
myself;  my  Brother  Christian,  who  dissents  from  that  judgment, 
will  state  the  reasons  which  have  induced  him  to  do  so.  The 
facts  of  the  case  are  as  follows : — 

The  action  was  one  of  covenant,  brought  by  Sir  George  Shee 
against  the  defendant  Mrs.  Julia  Gray  for  breach  of  a  covenant 
contained  in  a  lease  of  the  9th  of  July  1846. 

The  declaration  contained  two  counts,  the  first  stated  the  making 
of  the  lease,  and  that  it  contained  a  covenant  on  the  part  of  the 
lessee  Bernard   Daly,   the   father  of  the  defendant,  to  keep  the 


May  4. 


(a)  1  Taunt.  289. 
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E.  T.  1864.  demised  premises  in  repair.    The  lease  was  for  one  life  or  twenty- 

Common  PUa$ 

one  jears,  the  life  being  in  existence  and  the  years  unexpired, 
and  the  allegation  is,  that  after  the  death  of  Bernard  Dalj  all 
his  estate  and  interest  under  the  lease  bj  assignment  thereof  legally 
came  to  and  vested  in  the  defendant;  and  there  is  then  an  aver- 
ment  that  the  premises  became  out  of  repair,  and  for  that  breach 
the  plaintiff  seeks  damages. 

To  that  count  the  defendant  pleaded  a  simple  traverse,  that  all 
the  estate  and  interest  of  the  lessee  did  not  come  to  or  vest  in 
defendant  as  alleged.  The  second  count  stated  as  follows. — [Hia 
Lordship  read  the  second  count,  the  plea  thereto^  and  the  issues.] 

What  occurred  at  the  trial  was  this  :*-The  lease  being  admitted  on 
the  pleadings,  the  plaintiff  gave  in  evidence  an  attested  copy  of  the 
probate  of  the  will  of  Bernard  Daly ;  he  also  proved  that  Bernard 
Daly  died  about  the  year  1852  leaving  his  widow  and  three  daugh- 
ters surviving  him,  and  that  on  his  death  his  widow  entered  into 
possession  of  the  demised  premises,  and  continued  in  possession 
until  her  death  in  1859*  It  also  appeared  in  evidence  that  the 
defendant  Mrs.  Gray  and  her  husband  resided  in  the  house  with 
the  widow  during  her  lifetime,  and  that  afler  her  death  they  occu- 
pied the  premises  until  the  death  of  Mr.  Gray ;  and  after  his  death 
that  Mrs.  Gray  continued  in  occupation.  It  further  appeared  that, 
subsequently  to  the  death  of  Mr.  Gray,  an  ejectment  for  non- 
payment of  rent  was  brought  for  the  recovery  of  the  possession 
of  these  premises,  and  in  that  ejectment  Mrs.  Julia  Gray  was 
named  as  a  defendant,  along  with  several  other  persons  who  it 
appears  were  undertenants ;  but  neither  of  the  other  two  daughters 
of  Bernard  Daly  were  joined  as  co-defendants. 

It  also  appears  that  since  the  death  of  Mr.  Gray  the  property 
was  managed  partly  by  Mr.  M'Donnell  and  partly  by  Mr.  O'Logh- 
len  the  attorney  for  Mrs.  Gray  in  the  present  action;  and  that 
the  arrears  of  rent  for  which  that  ejectment  was  brought  were 
paid  either  by  McDonnell  or  O'Loghlen,  and  the  premises  re- 
deemed. Both  of  these  gentlemen  were  examined  at  the  trial 
as  witnesses  for  the  plaintiff,  and  the  object  of  their  examination 
was  to  show   that  the   defendant    Mrs.   Gray  and  no  one  else 
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was  in  possession  of,  and  exercised  acts  of  ownership  over,  this  E.  T.  1864^ 

.      _  .  .  _  Comnton  PUa§ 

property.     I  do  not  go  in  detail  into  this  evidence,  as  the  result 

of  it  is  stated  by  my  Brother  Christian,  in  his  report ;  he  says 
it  was  evident  to  every  one  in  Court  that  Mr.  O'Loghlen  was 
an  unwilliDg  witness,  and  that  notwithstanding  his  unwillingness 
to  give  evidence,   neither  the  Judge  nor  the  jury  entertained  a 
shadow  of  a    doubt  that  he  managed  and  acted  altogether   on 
the  part  of  the  defendant,  but  that,  being  her  attorney^  he  would 
not  give  any  evidence  against  her  that  he  could  avoid.    There* 
fore   we  must  take  it  on  the  evidence,  that,  from  the  death  of 
the  widow,   Mr.   and   Mrs*   Gray,  and  from    the  death  of  Mr. 
Gray,  that  Mrs.  Gray,   the  defendant,  alone,  had  been  in  pos- 
session  of  this  prc^rty;   that  she  alone  had  paid  and  received 
rent  in  respect  of  it.    It  does  not  appear  on  the  evidence  what 
has  become  of  the  other  two  daughters;   it  was  stated  by  Mr. 
Blakcj  during  the  argument,  and  in  his  certificate,  that  they  had 
become  nuns  and  were  at  present  in  a  convent  in   Sligo;   but 
no  evidence  was  given  to  that  effect,  and  it  must  now  be  takea 
that  no  account  was  given  of  them.     The  only  other  matter  to 
which  I  may  call  attention,  and  which  appears  to  me  conclusive 
evidence  that  the    defendant    was    then  absolute  owner  of   this 
property,   is  a  letter  of  the  14th  of  June  I860,  written  by  her 
to  the  plaintiff,  in  which  she  describes  herself  as  representative 
of  her  father,   and  applies  ta  him  for  a  renewal  of  the  lease  as 
being  such  representative.     It  is  plain,  from  reading  this  letter, 
that  this  lady  there  represented  herself  to  the  plaintiff  as  being, 
the  person  entitled  to  the  lease  in  question;  she  makes  no  allu' 
sion  to  her  two  sisters  as  joint  owners  with  her  of  this  property, 
she   asks  for  the  renewal  for  herself  alone,   and  she  says  that 
unless  she  obtains  it  her  circumstances  are  such  that  she  will 
be  obliged  to  leave  the  premises  out  of  repair.    From  the  year 
1859,  therefore,  it  may  be  taken  that  the  defendant  was  in  pos- 
session of  the  demised  premises,   that  she  was  paying  rent  for 
them  to  her  landlord,  and  receiving  rent  from  the  undertenants  f 
being  accepted  by  the  landlord  as  his  tenant  and  acknowledged 

by   him  as  such,  by  his  bringing  an  ejectment  against  her  for 
▼OL.  15  39  i» 
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£.  T.  1864.  non-payment  of  rent:  and  we  have  then  the  letter  of  the  14th 

Common  Pleas     ^  ^  ^ ,   i         ii.         i.»  ^ 

of  June  1860»  m  which  she  represented  herself  to  him  as  owner 

of  this  lease,  and  as  solely  responsible  for  the  rent  and  performance 

of  the  covenants.    I  may  here  observe  that  the  old  rale  of  law 

waSy  that  the  possession  of  one  joint  tenant  was  the  possession  of 

all,  and  so  of  coparceners  and  tenants  in  common ;  but  it  may  be 

doubted  whether  any  such  rule  now  exists :  it  certainly  does  not, 

so  far  as  the  Statute  of  Limitations  is  concerned.    It  was  not 

controverted  by  the  defendant's  Counsel  that,  if  there  was  only 

the  first  count  in  this  declaration,  she  would  be  liable  on  the 

covenant  as  assignee  of  this  lease ;  that  the  several  possession  by 

her,  the  payment  and  receipt  of  rent,  and  those  other  matters 

which  I  have  stated,  would  be  ample  prima  facie  evidence,  if 

uncontradicted  and  unexplained,  to  show  that  she  was  assignee; 

and  looking  at  her  letter  of  the  14th  of  June  1860^  I  would  say 

it  would  require  a  strong  case  on  her  part  to  show  that  what  she 

represented  to  her  landlord  in  that  letter  was  not  the  fact. 

But  the  case  made  by  the  defendant's  Counsel  at  the  trial  was 
this,  that,  as  the  plaintiff  was  not  satisfied  with  relying  on  his  first 
count,  but  proceeded  in  his  second  count  to  trace  the  derivation 
of  the  defendant's  title  to  these  premises  as  assignee,  he  was  bound 
to  prove  every  step  in  that  title,  and  as  one  of  those  steps  to  show 
that  the  defendant's  mother  did  in  fact  appoint  or  give  the  pre- 
mises to  her  in  the  manner  stated  in  that  count.  So  far  as  I  am 
aware,  no  case  has  been  cited  establishing  this  proposition,  that 
if  a  party  has  two  counts  in  his  declaration,  and  at  the  trial  fails 
to  establish  one,  he  is  precluded  from  recovering  on  the  other 
which  the  evidence  is  sufficient  to  support. 

The  contention  here  is  that,  because  the  plaintiff  went  out  of 
his  way  to  state  this  long  devolution  of  title,  although  he  proved 
that  a  will  was  in  point  of  fact  made  by  Bernard  Daly  the  lessee, 
and  showed  possession  under  that  will,  and  showed  also  exclusive 
possession  by  this  lady,  that  was  no  evidence  on  which  the  joiy 
might  presume  that  an  appointment  had  been  made  to  her.  Daring 
the  argument,  several  cases  were  cited  to  show  how  little  evidence 
would  be  sufficient  to  entitle  a  jury  to  presume  an  assignment  of 
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a  leasehold  interest  as  against  a  party  in  possession;  and  I  may  K  T.  1864. 
refer  to  the  case  of  Dae  d.  Morris  v.  Williams  (a). — [His  Lordship 
stated  the  facts  of  that  case.] — ^There  was  no  evidence  in  that  case 
that  the  landlord  had  ever  recognised  Williams  as  his  tenant  or 
that  Williams  had  ever  recognised  Morris  as  his  landlord;  there 
had  been  no  payment  of  rent,  nothing  but  the  mere  circumstance 
of  possession  unaccounted  for;  and  the  Court  there  refused  a  rule 
to  enter  a  nonsuit,  and  held  that  the  ruling  of  the  learned  Judge 
at  the  trial  was  right,  and  that  the  mere  possession  was  ample 
evidence  npon  which  a  jury  might  act,  although,  as  we  all  know, 
under  the  Statute  of  Frauds  a  chattel  interest  in  land  cannot  be 
assigned  without  writing.  We  were  referred  to  the  case  of  Doe  d. 
Batten  v.  Murless{b\  which  is  an  important  authority,  for  this 
reason,  that  the  plaintiff  did  not  content  himself  with  mere 
evidence  of  possession,  but  gave  in  evidence  several  documents 
showing  how  the  defendant  had  become  assignee.  The  ejectment  in 
that  case  was  brought  by  a  person  who  had  purchased  the  defend- 
ant's interest  in  a  term  which  had  been  sold  by  the  Sheriff  under 
an  execution ;  and  in  order  to  prove  that  defendant  had  a  chattel 
interest  in  the  premises  which  could  be  sold  under  a  fi,  fa,^  the 
plaintiff  produced  a  lease  to  the  defendant's  father,  and  he  then 
proceeded  to  show  that  the  father  made  a  will,  and  under  that  will 
Uial  the  term  was  vested  in  the  defendant's  elder  brother,  who 
had  taken  out  administration  to  his  father;  the  elder  brother 
had  died,  and  to  show  that  the  defendant  was  representative 
of  his  brother,  the  plaintiff  produced  a  deed  whereby  the  defend- 
ant had  assigned  the  equity  of  redemption  in  other  premises  to 
a  third  party,  and  in  which  deed  it  was  recited  that  he  was 
the  legal  personal  representative  of  his  brother;  he  had  been 
in  possession  since  the  death  of  his  brother,  but  except  that  re- 
cital no  evidence  was  given  that  he  was  his  brother's  representative. 
Now  that  was  a  case  where  the  party  was  making  title  to  a  lease- 
hold interest;  and  the  Court  held  that,  having  shown  that  the 
term  was  in  existence  and  the  party  in  possession,  they  would 
preanme  the  possession  was  lawful;  and  that  as  the  defendant 


(a)  6B.  &Cr.  41. 


(ft)  6M.  &SeL110. 
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E.  T.  1864.  had  represented  himself  as  representative  of  his  brother,  the  Court 
would  presume,  as  against  him,  that  he  was  not  onlj  representative 
of  his  brother,  but  also  administrator  de  bonis  non  of  his  father. 

It  appears  to  me  that  the  principle  of  that  case  is  applicable 
to  the  present,  and  that  the  circumstance  of  the  party  attempting 
by  specific  evidence  to  deduce  the  title  of  the  assignee,  does  not 
render  it  imperative  on  him  to  deduce  every  step  of  that  title; 
and  that  the  evidence  which  I  have  stated  was  amply  sufficient 
to  show  that  the  defendant  was  assignee  of  the  lease  in  question ; 
though,  from  the  evidence  given  by  the  plaintiff,  she  could  under 
the  circumstances  be  assignee  only  by  an  appointment  executed  by 
her  mother,  or  an  assignment  executed  by  her  sisters. 

Since  the  argument,  I  have  accidentally  met  with  a  case  in  BaUifs 
Reports^  which  appears  to  me  to  have  some  bearing  on  the  question, 
namely,  Dowell  v.  Dignan  (a),  which  was  an  action  of  covenant  for 
rent.  The  allegation  in  the  second  count  was,  just  as  in  the  first 
count  here,  that  all  the  estate  and  interest  of  the  lessee  by  assign- 
ment thereof  came  to  and  vested  in  the  defendant ;  there  was  then 
another  count  setting  out  the  lease,  and  stating  that  the  lessee 
died  seised,  leaving  the  defendant  his  heir-at-law,  and  that  he 
entered  into,  and  became  seised  and  possessed  of  the  demised 
premises  as  special  occupant.  The  lease  was  to  Dignan,  the  lessee, 
his  heirs,  executors  and  administrators,  for  one  life  or  twenty-one 
years,  and  the  life  was  still  in  existence,  and  it  was  contended 
that  the  defendant  was  liable  to  the  rent,  as  special  occupant. 
The  case  was  tried  in  Galway.  In  order  to  sustain  his  case, 
the  plaintiff  proved  the  deatji  of  the  lessee;  and  he  attempted  to 
prove  that  the  defendant,  who  was  the  lessee's  elder  brother,  had 
entered  into  possi^ion ;  but  in  that  he  failed,  for  it  appeared  that 
a  yjounger  brother  of  the  lessee  had  entered  into  possession  of  the 
demised  premises,  and  occupied  them  from  the  death  of  the  lessee. 
Two  questions  were  left  to  the  jury  by  Mr.  Justice  Yandeleur — 
first,  whether  the  defendant  had  ever  entered  into  possession  of  the 
demised  premises;  and  the  jury  found  that  he  never  had,  nor 
claimed  or  exercised  any  ownership  over  them.    Upon  the  second 

(a)  Bat^,  606. 
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question,  whether  the  plaintiff  had  accepted  the  younger  brother  as  E.  T.  1864. 
his  tenant,  the  jary  found  he  had  done  so.      In  that  state  of  facts, 
how  was  the  judgment  to  be  entered  above  ?     We  have  an  elaborate 
judgment  of  Bushe,  C.  J.,  in  which  he  holds  that,  though  heir  of 
his  brother,  and  special  occupant,  until  the  defendant  did  some  act 
showing  his  acceptance  of  the  lease,  he  was  not  liable  for  the  rent. 
Now,  upon  that  authority,  what  would  the  position  of  the  plaintiff 
be  here,  if  he  had  brought  this  action  against  the  defendant  and  her 
two  sisters,  and  the  latter  proved  that  since  the  death  of  their  father 
they  had  never  entered  or  put  forward  any  claim  to  these  premises, 
that  the  present  defendant  had  alone  been  in  possession,  and  treated 
as  tenant  by  the  plaintiff?   If  I  take  a  right  view  of  that  case  of 
Dowell  V.  Dignan  (a),  I  would  ask  how  could  the  plaintiff  have 
sustained  an  action  against  these  three  ladies  ?    It  occurs  to  us,  that 
there  was  not  only  evidence  to  be  submitted  to  the  jury  at  the  trial, 
hot  that  there  was  clear  evidence  that  the  defendant  was  owner  of 
the  whole  of  this  property ;  even  though,  for  that  purpose,  it  was 
necessary  to  assume  that  the  defendant's  mother  had  executed  an 
appointment,  giving  to  her  the  interest  in  the  farm  in  question. 
But  there  is  another  view  of  this  case  which,  I  may  say  for  myself, 
has  obtained  my  most  anxious  consideration,  namely,  whether  there 
was  a  question  to  be  submitted  to  the  jury  at  all,  and  whether,  even 
supposing  the  defendant  was  tenant  in  common  of  these  lands  along 
with  her  two  sisters,  it  was  open  to  her  to  raise  such  a  defence  on 
the  pleadings  as  they  stand  in  relation  to  the  first  count,  and  whe- 
ther she  should  not  have  pleaded  in  abatement  the  non-joinder  of 
her  two  sisters  ?    Now,  on  that  part  of  the  case  it  is  necessary  to 
recur  to  some  elementary  principles.     The  general  rule  is,  that  if 
one  of  several  co-contractors  be  sued,  he  cannot  plead  that  he  did 
not  contract — as  he  did  in  fact  contract,  though  jointly,  with  others ; 
and  he  can  avail  himself  of  the  non-joinder  of  the  other  co-contrac- 
tors only  by  plea  in  abatement :  and  the  same  rule  applies  to  actions 
with  respect  to  real  property.  In  Wilkinson  v.  Haygarth  {b\  which 
was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
close,  and  cutting  turf,  the  defendant  pleaded  that  the  close  was  not 

(a)  Xm  supra.  (6)  12  Q.  B.  849. 
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E.  T.  1864.  the  plaintiff's;  and  to  support  that  plea,  he  gave  eyidence  to  show 

that  the  plaintiff  was  tenant  in  common  of  the  close  in  qnestion 
along  with  another  person,  under  whose  authoritj  the  defendant 
acted ;  and  it  was  held  that  was  only  the  subject-matter  of  a  plea 
in  abatement,  and  could  not  be  pleaded  in  bar :  and  Lord  Denman 
says,  at  page  850  : — "  If  the  defendant  thinks  he  can  have  any 
**  advantage  from  the  joint  interest  of  another,  he  must  plead  it 
*Mn  abatement."  The  case  of  Merceron  y.  Dow9on{a)  is  an 
important  decision  on  this  branch  of  the  ca8e.»-[His  Lordship  here 
stated  the  facts  of  the  case.] — Now,  the  substance  of  the  plea  in 
that  case,  which  was  a  plea  in  bar,  was  precisely  the  same  as  the 
ground  of  defence  relied  on  in  evidence  in  the  present  case,  namely, 
that  the  defendant,  who  was  sued  as  assignee,  was  in  possession 
as  tenant  in  common  along  with  others.  That  plea  was  demurred 
to ;  and  it  was  contended  in  argument,  on  the  authority  of  the  case 
of  Hare  v.  Caior  (6),  that  it  was  a  good  plea  in  bar.  In  Hare  v. 
Caior,  the  defendant  was  charged  as  assignee  of  the  whole ;  and  the 
plaintiff,  having  only  shown  him  to  be  assignee  of  a  part,  was  non- 
suited. The  difference  between  the  cases  of  Merceron  v.  Doweon 
and  Hare  v.  Cator  is  this— in  the  latter  case  the  defendant  was 
assignee  of  a  part  only,  while  in  the  former  he  was  tenant  in  com- 
mon of  the  whole.  And  Bayley,  J.,  in  giving  judgment  in  Mereercm 
V.  Dofoson^  after  stating  that  he  had  no  doubt  that  the  plea  was 
bad,  says : — *'  The  plea  is  not  that  the  defendant  is  liable  to  sustain 
*'  a  part  only  of  a  joint  liability,  but  that  he  is  not  liable  at  all. 
'*That  is  a  plea  in  bar,  and  I  think  clearly  bad.  It  should  have 
*<been  that  the  defendant  was  not  liable  to  the  whole  burden  in 
**  the  manner  charged.  He  should  have  pointed  out  the  other 
«  persons  liable ;  and  then  the  plaintiff  might  have  been  compelled 
**  to  include  them  in  his  declaration."  In  other  words,  that  it  was 
the  subject-matter  of  a  plea  in  abatement.  And  in  the  report  of 
the  case,  in  8  Dotal,  Sf  RyLy  at  page  268,  the  same  learned  Judge 
is  reported  to  have  said  : — **  His  (the  defendant's)  only  ground 
"of  objection  is,  that  he  is  charged  singly,  whereas  he  ought  to 

(a)  5  B.  &  Cr.  479;  8.  C,  8  DowL  &  Byl.  264. 

(I)  Cowp.  766. 
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"have  been  charged  joinUj  with  others;  and  that  was  matter  £•  T.  1864. 
"  which  should  have  been  pleaded  in  abatement,  and  not  in  bar." 
The  next  case  is  that  of  Curtii  v.  SpUty{a)y  in  which  the 
question  was,  whether  in  an  action  of  debt  for  rent  against  a 
party  sued  as  assignee,  evidence  that  the  defendant  was  assignee 
of  part  only  of  the  premises  would  sustain  an  allegation  in  the 
declaration  that  be  was  assignee  of  the  whole,  and  to  which 
allegation  a  traverse  had  been  pleaded  by  the  defendant.  It  was 
held  there  that  the  evidence  did  not  support  the  allegation;  but 
that  was  on  the  ground  that  the  defendant  had  not  an  undivided 
interest  in  the  entire,  but  the  entire  interest  in  a  divided  part. 
That  case  was  decided  on  the  authority  of  Hare  v.  Color;  and 
it  would  appear  to  me,  on  reading  the  report  of  the  case,  that 
the  Judges  entertained  some  doubt  as  to  the  propriety  of  the 
decision  in  Har0  y.  Cator.  I  do  not  mean  to  question  the  au- 
thority of  that  case ;  but  the  observations  of  the  Judges  in  Curtis 
V.  Spitty  suggest  that  if  the  case  of  Hare  v.  Cator  came  before 
the  Court  again,  the  case  would  require  reconsideration.  But, 
however  that  may  be,  it  is  enough  to  say  that  the  case  of  Curtis 
V.  Spitty  is  no  authority  for  the  present  case.  The  decision  in 
that  case  went  altogether  on  the  ground  that  the  defendant  was 
assignee  of  the  entire  interest  in  part  of  the  premises.  But  let 
us  see  how  these  cases  have  been  acted  on,  and  what  the  rule 
has  been  considered  to  be  at  Westminster,  as  to  the  course  to 
be  taken  where  one  of  several  joint  tenants  or  tenants  in  common 
18  sued,  leaving  out  the  others.  We  have  been  referred  to  the 
case  of  JSeap  v.  Livingston  (6),  which  was  an  action  of  covenant 
against  the  defendants  as  assignees  of  a  lease,  and  the  defendants 
pleaded  in  abatement  that  they  were  joint  assignees  of  the  premises 
along  with  another  person,  B,  who  was  not  named  a  defendant. 
A  demurrer  was  taken  to  the  form  of  the  plea,  on  the  ground 
that  the  defendant  should  have  stated  more  accurately  the  way 
in  which  B  became  assignee  jointly  with  them.  It  was  argued 
that  the  plea,  if  not  a  good  plea  in  abatement,  was  a  good  plea 
in  bar;  and  Parke,  B.,  says,  at  page  899: — **In  this  case,  the 


(a)  1  BiDg.  N.  C.  756. 


(6)  11  M.  &  W.  886. 
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£.  T.  1864.  "defendants  plead  in  abatement  the  non-joinder  of  another  joint 

*'  tenant  as  joint-assignee  of  the  term,  and  the  objection  on  special 

*'  demurrer  is,  that  the  plea  does  not  state  his  title  specially.    We 

**  are  of  opinion  that  this  objection  is  good."    And  in  another  part 

of  his  judgment  he  says: — *'It  was  argued  by  the  defendant's 

*^  Counsel  that  this  was  properly  a  plea  in  bar,  and  was  good  in 

substance ;  and  if  it  was  so,  the  defendant  might  avail  himself 

of  it,  there  being  no  special  demurrer  on  the  ground  that  it  was 

an  argumentative  traverse  of  the  averment  that  all  the  estate 

vested  in  the  defendant  by  assignment."     Then,  after  referring 

to  the  cases  of  ffare  v.  CatoVj  Curtis  v.  SpiUy^  and  Merceron  v. 

Dowson,  he  proceeds : — '*  But  in  this  case  the  defendant  does  not 

**  take  part  of  the  estate,  he  is  seised  per  my  tt  per  tout  in  the 

^' whole,  and  the  cases  cited  do  not  apply.     His  plea  is  properly 

^'  pleaded  in  abatement,  but,  for  the  reason  before  given,  is  bad  in 

**^  form."    In  other  words,  that  it  was  not  a  plea  in  bar,  but  a  plea 

in  abatement,  but  that  from  some  informality  in  the  way  it  was 

pleaded,  it  was  bad. 

In  the  note  to  the  case  of  Devereux  v.  Barlow^  in  the  last 
edition  of  Saunders's  Reports,  p.  182,  the  very  learned  Editors, 
after  referring  to  these  several  cases  to  which  I  have  referred, 
state  the  law  to  be,  that  if  one  of  several  joint  tenants  or  tenants 
in  common  of  a  leasehold  interest  is  sued  as  assignee  of  the  entire 
interest,  he  cannot  plead  in  bar  that  he  is  not  assignee  of  the  entire 
interest,  as  in  fact  he  is  so,  though  jointly  with  others ;  but  must 
plead  the  nonjoinder  of  co-tenants  in  abatement.  Of  course  the 
opinions  of  these  very  learned  persons  is  not  an  actual  authority, 
but  I  think  clearly  shows  the  opinion  of  the  Profession  on  the 
subject. 

To  state  shortly^  the  conclusion  to  which  the  majority  of  the 
Court  have  come,  we  are  of  opinion  that  the  evidence  given 
at  the  trial  was  amply  sufficient  to  sustain  the  first  count,  even 
though  it  were  necessary  to  come  to  the  conclusion  that  all  the 
estate  and  interest  of  the  lessee  Bernard  Daly  was  vested  in  the 
defendant  solely,  and  not  merely  as  tenant  in  common  with  others^ 
and  that  the  fact  of  the  summons  and  plaint  containing  the  second 
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count  ahoold  not  have  precluded  tho  plaintiff  from  relying  at  the  E.  T.  1864. 
trial  on  the  first  count.  Individaallj  I  am  of  opinion  that  the  evi- 
dence at  the  trial  was  also  sufficient  to  sustain  the  second  count ; 
and,  lastly,  the  majority  of  the  Court  are  of  opinion,  that  even  though 
the  defendant  was  only  tenant  in  common  with  her  sisters  of  the 
estate  under  the  lease,  that  such  a  defence  was  not  open  to  her 
under  the  plea  to  the  first  count,  and  that  she  could  have  availed 
herself  of  such  a  defence  only  by  plea  in  abatement  or  some  such 
proceeding  under  the  Common  Law  Procedure  Act. 

This  being  our  opinion,  it  would  be  idle  merely  to  set  aside  the 
verdict  and  grant  a  new  trial ;  our  rule  will  be,  to  enter  a  verdict 
for  the  plaintiff  in  pursuance  of  the  leave  reserved  at  the  trial, 
we  being  at  liberty  to  draw  such  inferences  as  the  jury  ought; 
bat  as  we  are  deciding  against  the  opinion  of  the  Judge  at  the 
trial,  we  are  of  opinion  that  the  parties  should  bear  their  own 
costs  of  this  motion. 

Christian,  J. 

Of  the  two  questions  which  have  been  discussed  in  this  case' 
one  appears  to  me  to  be  of  no  small  practical  importance,  in  con- 
nection with  a  subject  that  frequently  presents  itself  of  late  years, 
and  which  is,  I  fear,  if  not  better  understood,  more  consistently 
acted  upon  in  England  than  here.  I  mean  the  proper  division  of 
responsibility  between  the  Judge  and  Jury  at  Nisi  Prius.  The 
question  which  touches  upon  that  subject  is,^  I  need  hardly  say, 
the  principal  question  in  the  case :  it  is  the  one  which  was  raised 
at  the  trial,  on  which  liberty  to  move  was  then  saved,  and  on  which 
the  conditional  order  was  taken;  and  it  is  this,  assuming  that  it 
was  indispensable  for  the  maintaining  of  the  issue,  which  lay  on  the 
plaintiff,  to  prove  that  the  defendant  was  solely  seised  of  the  entire 
of  the  lessee's  interest  under  the  lease,  did  the  evidence  which  he 
presented  constitute  such  a  case  in  support  of  that  issue,  as  he 
had  a  right  to  have  left  to  the  jury  ?  That  question  I  now  pro- 
ceed to  consider.  I  shall  afterwards  say  a  few  wq^ds  on  the  other 
point,  which  proceeded  from  a  Member  of  the  Court  during  the 

argument,  namely,  admitting  that  the  defendant  was  only  a  tenant 
VOL.  15  40  I. 
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£.  T.  1864.  in  common  with  others,  what,  on  that  assumption,  would  be  the 

CommonPleat. 

plaintiff's  rights  upon  the  present  record? 

It  was  contended  by  the  plaintiff's  Counsel  that  his  position 

at  the  trial,    as  regards  the  obligation  of  proof,   was   diffeieot 

under  the  first  count  of  the  plaint,  the  general  one,  from  what 

it   was  under  the  second,   the  special  one.    In  mj  opinion  all 

difference   in    this   respect   was   effaced   bj  the   course    pursued 

in  proof  at  the  trial.      When  the  plaintiff  gave  in  evidence  the 

will  of  Bernard  Daly,  proved  the  death  of  that  testator,  leaving 

his    wife  and   three  daughters,   of  whom  the  defendant  was  one; 

proved  the  death  of  the  widow,  who  under  the  will  had  the  whole 

interest  in  her  during  her  lifetime ;  he  established  that,  upon  the 

happening  of  the  latter  event,  the  defendant  and  her  two  sisters 

became  tenants  in  common  of  the  leasehold ;  that  is  to  say,  the 

defendant  became  seised  of  an  undivided  one-third,   but  had  no 

estate  or  interest  at  all  in  the  other  two-thirds:  in  other  words, 

he  put  himself  out  of  Court,  both  upon  the  one  count  and  the  other, 

unless  he  could  go  a  step  a  further,  and  give  proof  of  the  act  by 

which  those  other  two-thirds  also  became  vested  in  the  defendant. 

In  one  or  other  of  two  modes  only  could  that  be  effected,  vi&, 

either  by  proof  of  an  exercise  by  the  widow  of  the  power  in  the 

will,  as  averred  in  the  special  count,  or  by  proof  of  a  conveyance 

to  the  defendant  from  her  sisters.     The  latter  was  not  suggested 

either  in  pleading  or  in  statement;  the  other  was  the  plaintiff's 

case;  and  the  question  .at  the  trial  was,  and  the  question  now  is, 

did  he  give  any  legal  evidence  proper  for  the  consideration  of  a 

jury  of  an  execution  of  the  power?     It  was  suggested  in  argument 

here  that  the  plaintiff  was  not  confined  to  that  method  of  proving 

a  sole  seisin,  but  was  entitled  to  have  it  left  to  the  jury  to  presume 

that  the  lessee  had,  by  conveyance  in  his  lifetime,  given  the  whole 

to  the  defendant  alone.     In  my  opinion  no  weight  whatever  is  due 

to  that  argument.     When  the  plaintiff  made  the  will  of  Bernard 

Daly  a  part  of  the  case  by  which  he  sought  to  trace  the  lessee's 

interest  to  the  defendant,   he   obviously   precluded  himself  from 

asking  for  the  utterly  inconsistent  presumption    that    the  same 

testator  had,  by  an  act  inter  vivos,  parted  with  his  whole  estate ; 
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in  other  words,  that  the  will  was,  as  to  these  premises,  a  mere  E.  T.  1864. 
DuUity.  He  was  bound  to  complete  in  proof  the  chain  of  title 
which  he  came  with  a  foreknowledge  of,  which  he  stated  as  his 
case,  and  which  he  proved  in  part.  The  rule  of  law  on  this  subject 
is  thus  stated  in  a  book  of  authority  on  evidence — 2  Phillips* 9 
Evidence  (7th  ed.),  p.  150 : — "  When  the  action  is  brought  against 
"the  defendant  as  assignee  of  the  term,  and  the  issue  is  on  the 
''assignment,  it  will  be  enough  for  the  plaintiff  to  give  general 
''evidence,  from  which  an  assignment  may  be  inferred;  as  that 
"the  defendant  is  in  possession  of  the  demised  premises,  or  has 
"  paid  rent.  Payment  of  rent  by  the  defendant  to  the  plaintiff, 
"  when  the  defendant  has  been  let  into  possession  by  the  original 
"  lessee,  is  prima  facie  evidence  of  the  assignment  of  the  whole 
"term.  If,  however,  the  plaintiff  states  the  particulars  of  the 
"defendant's  title,  he  must  prove  them  as  laid/'  For  the  last 
proposition  Mr.  Phillips  cites  a  passage  from  the  judgment  of 
Lord  Alvanley,  in  Turner  v.  Eyles  (a) : — "  We  all  know  that  if 
"a  party  derive  his  right  of  action  against  the  debtor,  through 
"  a  variety  of  deeds,  instead  of  charging  him  generally  by  virtue 
"  of  divers  mesne  assignments,  he  must  prove  the  deeds  as  stated." 
Now,  that  passage  does  not  refer  merely  to  the  case  of  a  party 
deriving  his  right  of  action  in  pleading,  but  applies  equally  to 
such  a  derivation  made  at  the  trial  in  statement  and  in  proof. 
The  reason  of  the  rule  is  this— if  the  landlord  is  ignorant  of  the 
derivation  of  the  lessee's  title,  if  all  he  knows  is  that  there  is  a 
certain  person  in  possession,  apparently  assuming  the  rights  and 
duties  of  the  lessee,  the  law  allows  him  to  rest  on  that  as  prima 
facie  evidence  of  assignment,  and  throws  on  the ,  defendant  the 
burden  of  rebutting  it  if  he  can,  by  showing  the  true  state  of 
the  title;  but,  if  the  landlord  knows  beforehand  the  true  state 
of  the  title,  the  whole  reason  of  this  departure  from  the  ordinary 
rule  of  evidence  ceases.  The  object  of  the  exception  is  to  relieve 
the  landlord  from  the  impossibility^  in  which  an  utter  ignorance 
of  the  title  places  him,  not  to  excuse  him  from  neglect  in  not 
resorting  to  the  proper  method  of  arming  himself  with  proof  of 

(a)  2BoB.  &Ful.  461. 
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£•  T.  1864.  a  title,  every  step  of  which  he  knows.     No  case  has  been  cited, 
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and  I  believe  none  exists  in  which,  in  an  action  of  this  kind,  a 

landlord,  having  full  foreknowledge  of  the  deduction  of  title  under 
the  lease,  having  pleaded  it  and  stated  it,  and  proved  it  step  by 
step  up  to  one  particular  instrument  of  conveyance,  that,  as  to 
this  particular  instrument,  he  is  under  any  exemption  whatever 
from  the  ordinary  requirements  of  proof. 

What  then  was  the  requirement  of  proof  under  which  the  plaintiff 
in  this  case  lay  at  the  trial  ?  He  proved  the  deduction  of  title  up  to 
a  certain  point,  at  which,  if  he  had  left  it,  it  would  have  been  db- 
proof,  not  proof,  of  the  issue  which  lay  upon  him.  One  step  more  was 
necessary  to  convert  this  disproof  into  proof,  via.,  a  due  exercise  hj 
Mrs.  Julia  Daly  of  the  power  in  her  husband's  will.  By  this  will, 
this  testator,  after  two  pecuniary  legacies,  willed  and  bequeathed 
"  the  remainder  of  all  my  property  which  I  die  worth,  including 
'*  freehold  and  personal,  to  my  fond  and  beloved  wife  Julia  Daly, 
*'  during  her  natural  life ;  and  my  wish  b  that,  at  her  death,  she 
**  will  divide  any  amount  of  said  proper^  which  she  is  worth,  share 
**and  share  alike,  to  the  survivor  or  survivors  of  them  my  said  three 
"daughters.*'  There  is  no  doubt  that  under  that  will  the  three 
daughters  became  tenants  in  common  in  remainder  after  thnr 
mother's  life  estate  of  all  the  testator's  property,  and  of  each  item 
of  it,  including  the  leasehold  in  question,  subject  to  a  power  in  the 
mother  to  alter  the  distribution  of  it  amongst  them  as  she  pleased : 
under  which  power  she  might  undoubtedly  have  given  other  pro> 
perty,  real  or  personal,  if  there  was  any  such,  to  the  other  two 
daughters,  and  this  leasehold  to  Mrs.  Gray  solely.  There  is  i 
serious  question  upon  the  will,  whether  the  widow  had  not  an 
unlimited  power  of  expenditure  during  her  lifetime,  and  whether 
the  subject  of  the  daughters'  remainder,  and  of  the  power  of  distri- 
bution, was  not  whatever  portion  only  of  the  property  should  be 
remaining  at  the  widow's  decease.  The  words  are,  *'  at  her  death 
she  will  divide  any  amount  of  said  property  which  she  is  worth." 
Now,  to  a  due  execution  of  this  power,  in  the  way  of  divesting  the 
sisters  of  two-thirds  of  the  leasehold,  and  giving  the  whole  to 
Mrs.  Gray,  two  things  were  obviously  necessary — first,  that  there 
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was  other  property  out  of  which  to  provide  for  the  sisters;  secondly,  £.  T.  1864. 

CammonPieas, 
that  the  power  was  in  fact  exercised  by  making  such  a  distribution. 

The  special  count  avers  that  the  widow  divided  the  property,  by 
giving  to  Mrs.  Gray  the  lands,  and  giving  to  the  others  other  por- 
tions of  the  property.     The  defence  traverses  that  any  such  division 
or  giving  took  place.    Now,  there  is  not  a  particle  of  evidence  thai 
Bernard  Daly  left  any  property  whatever  except  these  lands ;  still 
less  that  any  other  was  remaining  at  the  widow's  death;  and 
without  the  former,  at  all  events,  and  I  am  disposed  to  think  without 
the  latter,  Mrs.  Daly  would  have  no  power  to  give  the  whole  lease- 
hold to  the  defendants.    Such  an  exercise  of  the  power  would  be 
simply  void.     There  is  the  first  defect  in  the  plaintiff's  proof.     Not 
a  particle  of  evidence  was  given  that  the  facts  ever  existed,  which 
alone  would  warrant  such  an  exercise  of  this  power,  as  it  lay  on  the 
plaintiff  to  prove.     But,  suppose  that  defect  removed ;  the  next  step 
essential  was,  to  prove  that  the  power  had  been  in  fact  exercised. 
Ho^  was  that  to  be  proved  ?    It  was  argued  at  the  trial  that,  under 
the  terms  of  the  power,  a  mere  division  of  the  property  without 
writing  would  have  been  su£Scient.     That  however  was  abandoned 
during  the  argument  here ;  and  it  was  admitted  that  a  deed  or  will, 
or,  at  the  lowest,  a  writing  of  some   kind,  was  necessary.     The 
plaintiff  bad  therefore  to  give  proof  of  the  existence  and  contents 
of  that  writing.    How  was  he  to  do  that  ?  '  It  was  not  of  course  in 
his  possession ;  but  the  ordinary  methods  of  having  it  forthcoming 
for  proof  were  open  to  him.     He  well  knew  the  quarters  in  one  or 
other  of  which,  if  it  existed,  it  must  be  found.     It  would  be  a  very 
modem  instrument;  it  could  not  have  existed  prior  to  October  1852, 
and  could  not  be  an  operative  document  before  March  1859.     It 
must  have  been  (if  it  existed)  in  the  possession,  power  or  procure- 
ment of  the  defendant,  or  of  one  of  her  sisters,  being  the  title-deed 
of  all  to  their  shares  of  their  father's  property.     The  plaintiff  knew 
this  from  the  commencement  of  his  action.    He  might  have  com- 
pelled its  production  by  the  common  method  of  stdpcena  duces 
tecum  upon  the  defendant  and  her  two  sisters ;  and  he  might  have 
insured  it  (if  the  defendant  had  it)  by  exhibiting  interrogatories 
to  her  under  the  Common  Law  Procedure  Act;  and  when  she 
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£.  T.  1864.  admitted  possession  of  it,  moving  for  its  production.    These  an 

the  ordinary  measures  which  a  suitor  must  take  to  bring  forward 
a  document  which  is  not  his,  but  is  necessary  for  proof  of  his  case: 
and  if  these  measures  fail,  the  consequence  is,  that  he  fails  in  his 
proof,  and  must  take  his  remedy  against  those  who  have  disobeyed 
the  tubpcma  duces  tecum,  unless  he  can  prove  that  the  defendant 
was  the  person  who  had  the  document ;  when  he  may,  after  notice 
to  produce,  give  secondary  evidence  of  its  contents.  Not  one  of 
these  precautions  was  taken  in  the  present  case.  Even  a  notice 
to  produce  the  instrument  was  not  proved  to  have  been  given  to  the 
defendant.  Mr.  Blake  says  that  a  general  notice  to  produce  all 
documents  was  annexed  to  his  brief  at  the  trial,  and  that  it  must 
therefore  be  presumed  that  it  was  served.  I  do  not  think  that 
follows ;  but  this  is  certain,  that  on  my  notes  of  the  trial  it  does  not 
appear  that  any  notice  of  the  kind  was  offered,  or  (which  is  more 
material,  for  the  notice  might  possibly  have  been  proved,  if  the  want 
of  it  were  objected  to)  that  any  deed  or  document  at  all  was  c^led 
for  from  th^  defendant  or  her  attorney.  In  short,  without  one  single 
effort  to  procure  the  document,  the  plaintiff  relied  for  proof  of  its 
existence  and  contents,  on  what?  A  presumption  to  be  4edoced 
from  the  acts  of  the  defendant  dealing  with  the  possession  for  a  period 
of  four  years.  Now,  assume  that  these  acts  of  possession  had  been 
perfectly  unequivocal,  that  they  showed  not  only  possession  by  tbe 
defendant,  but  exclusion  of  her  sisters,  I  wish  to  know  whetberi 
according  to  the  law  of  evidence,  an  instrument  of  title  to  real  estate 
can  be  proved  in  that  way  ?  Remember  that,  if  the  Judge  sent  this 
question  of  presumption  to  the  jury,  what  he  should  tell  them  is, 
that  they  must  be  satisfied  that  such  an  instrument  was  in  fact 
executed;  they  must  affirm  on  their  oaths  that  it  did  in  fact  and 
reality  exist.  It  is  not  like  the  case  of  easements  before  the  Pre- 
scription Act,  in  which  the  Judge  should  tell  the  jury  that,  from 
twenty  years'  enjoyment,  they  must  presume  a  grant,  even  although 
they  did  not  believe  it  ever  existed,  as  held  by  the  Exchequer 
Chamber,  in  Linehan  v.  DeebU,  where  the  judgment  of  this  Conrt 
was  reversed.  In  a  case  like  the  present,  the  jury  must  find  as 
a  fact  the  existence  and  contents  of  the  deed.    Now,  before  the 
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present  case,  was'  it  ever  contended  or  tbongbt  of  that  such  a  E.  T.  1864. 
presamption  could  be  founded  upon  four  years' .  possession ;  the 
instrument  being  a  modem  one ;  its  depositories  known  and  acces- 
sible, and  not  the  slightest  step  taken  to  obtain  its  production? 
Why  yon  are  opening  quite  a  new  chapter  in  the  law  of  evidence. 
I  know  of  no  case  in  the  books  in  which  it  was  even  suggested 
that  mere  possession,  unaided  by  other  circumstances,  if  for  less 
than  twenty  years,  could  found  the  presumption  of  a  deed;  and 
still  less  that  it  could  dispense  with  all  the  ordinary  measures  for 
procuring  the  document  itself. 

Hitherto  I  have  been  assuming  that  the  proof  was  of  acts 
unequivocal,  showing  a  possession  sole  and  exclusive;  short  of 
that  they  would  obviously  be  of  no  avail.  If  they  were  as  con- 
sistent with  the  non-existence  as  with  the  existence  of  an  instrument 
destroying  the  tenancy  in  common,  the  proof  was  nought.  But  the 
doty  of  determining  what  their  character  was  in  that  respect  lay 
with  the  Judge,  not  the  jury.  This  is  the  aspect  in  which  this  case 
assumes  a  character  of  importance.  There  is  hardly  a  number  of 
the  modem  English  Reports,  as  they  come  over,  in  which  we  do 
not  find  enforced  or  recognised,  the  rule  now  firn;ily  established, 
that  a  Judge  does  not  discharge  his  duty  merely  by  seeing  that  each 
separate  piece  of  evidence  as  it  is  ofiered  is  per  se  legally  admissible, 
and  then  casting  on  the  jury  the  whole  responsibility.  The  Judge 
must  estimate  the  case  in  proof  as  a  whole,  and  determine  whether 
«  there  is  a  sufficient  case  to  be  submitted  to  the  jury.  A  safe  rule 
laid  down  for  his  guidance  in  discharging  that  duty  is  this,  that  if 
the  evidence  offered  by  the  party  on  whom  the  affirmative  of  the 
issue  lies  be  as  consistent  with  the  negative  as  it  is  with  the  affir- 
mative, it  is  the  Judge's  duty  to  interfere,  and  to  withhold  that  case 
from  the  jury.  In  Wheelton  v.  Harditty  (a),  Erie,  J.,  delivering 
the  judgment  of  himself  and  of  Wightman  and  Crompton,  JJ., 
says: — '* Modem  cases  have  established  that  where  the  party  on 
"whom  the  onus  lies  of  proving  an  allegation  gives  evidence  as 
"consistent  with  one  view  of  the  case  as  the  other,  he  fails  in 
''his  proof;"  and  in  M'Mahan  v.  Leonard (b)^  Wightman,   J., 


(a)  8  Ell.  &  BL  263. 
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E.  T.  1864.  convejing  the  opinion  of  the  Judges  to  the  House  of  Lords, 
says: — "The  onus  is  on  the  party  offering  the  evidence;  and  if 
'*he  only  offer  evidence  consistent  with  either  supposition  or 
"fact,   he  is   not  entitled  to  have  it  put  to  the  jury." 

The  question  then  is,  did  the  plaintiff's  evidence  come  up  to 
the  standard  thus  prescribed?  What  was  it?  Mrs.  Daly,  the 
testator^s  widow,  was  during  her  lifetime  in  possession  of  the  whole, 
as  tenant  for  life  under  her  husband's  will;  she  resided  on  the 
premises:  one  of  her  three  daughters,  Mrs.  Gray  the  defendant, 
together  with  her  husband,  resided  with  her ;  she  died  in  March 
1859*  The  defendant  and  her  two  sisters  thereupon  became  tenants 
in  common,  entitled  as  such  to  the  possession ;  Mrs.  Gray  and  her 
husband  continued  residing  on  the  premises  until  his  death  in  1859* 
The  acts  relied  on  in  evidence  by  the  plaintiff,  as  done  by  her  during 
the  four  years  between  her  mother's  death  and  the  commencement 
of  this  action,  were  some  in  parol  merely  and  some  in  writing.  The 
former  were  to  this  effect : — the  defendant  and  her  husband,  while 
he  lived,  and  she  alone  after  his  death  managed  the  property  and 
farmed  the  lands ;  she,  through  the  instrumentality  of  Mr.  Edward 
O'Loghlen,  authorised  a  Mr.  Martin  McDonnell,  during  some  two 
years  or  thereabouts,  to  collect  the  rents  and  to  let  the  grazing ;  and 
whatever  he  received  he  paid  over  to  Mr.  0*Loghlen.  There  is 
no  evidence  whatever,  positive  or  negative,  as  to  the  other  two 
tenants  in  common ;  what  they  were,  where  they  were,  what  thej 
were  doing ;  that  they  were  in  enjoyment  of  any  other  portions  of 
their  father's  property,  or  that  there  was  any  such  other  property 
at  all.  Now  if  this  were  all,  let  me  ask  whether  these  acts  which 
I  have  stated  are  such  that,  in  order  to  account  for  them,  we  are 
driven  to  the  presumption  of  some  instrument  by  which  Mrs.  Gnfs 
tenancy  in  common  with  her  sisters  was  turned  into  a  sole  tenancy 
in  herself?  Why  they  are  precisely  the  very  acts  which,  so  far  as 
the  evidence  goes  (falling  short  as  it  does  of  exclusion),  a  tenant 
in  common  has  a  right  to  do.  It  seems  to  have  been  overlooked 
that  each  tenant  in  common  is,  before  partition,  entitled  to  the 
possession  of  the  whole.  That  is  the  one  unity  which  exists  between 
tenants  in  common,  as  distinguished  from  joint  tenants.   The  latter 
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per  totU^  whilst  their  seisin  is  as  separate  as  that  of  owners  of 

divided  parts.  How  then  do  you  advance  yourself  towards  the 
proof  that  a  tenancy  in  common  has  been  destroyed,  by  giving 
evidence  of  acts  which  are  in  exact  conformity  with  a  tenant  in 
common's  right  ?  But  two  documents  are  in  evidence,  which  the 
plaintiff  greatly  relies  on.  They  are  a  letter  from  Mrs.  Gray 
to  the  plaintiff  asking  for  a  renewal,  and  a  judgment  in  ejectment 
for  non-payment  of  rent,  from  which  she  redeemed  the  premises. 
Now  so  far  as  these  are  aeis^  t.  6.,  the  act  of  asking  a  renewal 
or  the  act  of  redeeming,  the  observations  I  have  already  made 
are  obviously  applicable ;  for  a  tenant  in  common  might  just  as 
naturally  be  expected  to  ask  for  a  renewal  and  to  save  the  pre- 
mises from  eviction,  as  a  tenant  in  severalty.  It  was  said 
however  that  the  terms  of  these  documents  were  such  as  to  amount 
to  an  admission  or  fissertion  by  the  defendant  that  she  was  solely 
entitled.  Now  before  I  examine  the  documents,  in  order  to  see 
if  there  is  any  foundation  for  that,  I  must  make  this  observation, 
that  here  again  we  seem  to  be  in  some  danger  in  this  case  of 
making  formidable  innovations  on  the  rules  of  evidence.  The 
thing  to  be  proved  by  the  plaintiff  was,  as  I  have  already  shown, 
a  deed  or  other  instrument  of  conveyance  by  which  the  title  to 
real  estate  was  changed. .  We  all  know  the  case  of  Slatterie  v. 
Pooley  (a),  in  which  the  Court  of  Exchequer  held  that  an  admis* 
sion  by  a  party  of  the  contents  of  a  deed  is  admissible  in  evidence 
against  him,  as  proof  of  the  deed,  without  producing  the  deed  or 
accounting  for  its  absence.  This  case  was  strongly  disapproved 
of  by  the  Court  of  Queen*s  Bench  here,  in  Lawless  v.  Queaie  (6). 
It  is  severely  criticised  in  Taylor  on  Evidencey  s.  382,  p.  372, 
3rd  ed.,  whilst  on  the  other  hand  it  is  approved  of  by  Mr.  Besi^ 
in  his  work.  The  doctrine  can  therefore  scarcely  be  considered 
as  being  yet  quite  established.  But  it  would  be  going  enormously 
beyond  Slatterie  v.  Pooley  to  say,  that  when  what  is  given  in  evi- 
dence as  an  admission  contains  no  reference  whatever  to  any  deed, 
bat  merely  contains  something  from  which  some  implication  may 

(«;  6  M.  &  W.  664.  (ft)  8  Ir.  Law  Bep.  385. 
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E.  T.  1864.  be  deduced,  of  what  would  be  the  legal  effect  of  such  a  deed,  if 

it  existed,  that  that  is  not  only  to  be  received  as  evidence  of  the 
deed  and  its  contents,  but  evidence  dispensing  with  all  necessity 
GBAT.       for  taking  the  slightest  step  to  procure  the  deed  itself.    That  I 
say  would  be  going  enormously  beyond  anything  that  has  yet 
been  done,  and  would  be  innovating  dangerously  upon  established 
laws  of  proof.    But  turn  now  to  the  documents,  and  see  whether 
there  is  anything  in   their  terms  more  inconsistent  with  a  con- 
tinuing tenancy  in  common  than  were,  as  I  have  shown,  the  acts 
of  which  these   writings  were  but  the  accompaniments.    In  the 
letter,  Mrs.  Gray  speaks  in  her  own  name  only,  and  does  not 
mention  her  sisters ;   '*  as  representative  of  my  father,**  she  says, 
**'  I  beg  to  apply  for  a  renewal.*'    But  these  words  must  be  taken 
with    reference    to    the    matter  in    hand;    the    matter  in    hand 
was,    to   apply   for   a   renewal.      Well,    for    that    purpose   each 
tenant  in   common   represented   the  right  of  the  original   lessee: 
each  claiming  under  him  had  a  right  to  ask  for  a  renewal ;  and 
it  was  not  until  the  lease  came   to  be  prepared  that  the  names 
of  the  others  need  be  brought  forward.     There  is  not  a  word 
in  the  letter  which,  having  regard  to  the  purpose  and  the  occasion, 
a  tenant  in  common  might  not  use.     As  to  the  plaint  in  ejectment, 
it  is  simply  futile  to  found  anything  on  its  language ;  Mrs.  Gray, 
and  some  thirteen   other  persons,  are  named  as  defendants  in  it, 
and  served.     The  singular  and  the  plural,  "  defendant  and  defisnd- 
ants,**  are  used  promiscuously  throughout,   whether  by  error  in 
the  copy  or  the  original  I  know  not.     Be  the  language  what  it 
may,  it  is  not  hers:   she  never  saw  it;   she  never  took  defence 
to  it;  and  the  single  act  which  connects  her  with  the  document 
is  that,  after  judgment  by  default,  Mr.  O'Loghlen  (we  may  assume 
by  her  authority)  redeemed  the  premises  from  eviction.     To  argne 
that  the  language  of  this  plaint  is  any  evidence  of  an  admission  by 
her  that  she  alone  was  then  the  tenant  is  simply  absurd.     The  true 
significancy  in  the  case  of  the  letter  and  of  the  plaint  is,  as  part 
and  parcel  of  the  acts  which  they  accompanied,  and  which  were, 
the  one,  an  effort  to  prolong  the  interest  by  renewal,  the  other,  a 
preservation  of  it  from  extinction  by  eviction ;  both  of  which  are 
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stands  the  evidence ;   Mrs.   Gray  managed  the  property,  farmed 

the  land,  authorised  McDonnell  to  manage,  applied  for  a  renewal 
and  redeemed  the  premises  from  eviction.  There  is  the  whole 
case  of  the  plaintiff.  But  these  acts  are  every  one  of  them  in 
exact  and  entire  accordance  with  her  riglit  and  her  interest  as 
a  tenant  in  common.  How  then  do  they  found  a  presumption 
that  she  had  ceased  to  be  a  tenant  in  common  ?  If  indeed  they 
had  been  accompanied  by  any  circumstances  showing  exclusion  of 
the  co-tenants,  such  as  would  constitute  an  oustevy  there  might  be 
some  foundation  for  the  plaintiff's  argument ;  for  there  would  then 
be  a  negation  of  the  tenancy  in  common.  But  there  is  not  a  trace 
of  anything  of  the  kind.  There  is  not  an  act  of  the  defendants 
in  proof  which  was  in  excess  of  the  right  which  the  law  gives  to 
each  tenant  in  common,  each  being  entitled  to  the  possession  of 
the  whole.  A  good  test  to  try  it  by  is  this : — suppose  Mrs.  Gray's 
two  sisters  brought  an  ejectment  against  her,  and  that  she  filed 
her  defence  under  the  210th  section  of  the  Common  Law  Pro- 
cedure Act  (1853),  stating  that  she  was  in  possession  as  tenant 
in  common,  and  admitted  the  plaintiff's  right  to  two  undivided 
thirds,  but  denied  an  actual  ouster:  if  the  plaintiffs  went  on 
with  their  ejectment  they  must  prove  an  actual  ouster  or  be  de- 
feated. Well,  suppose  they  gave  merely  the  evidence  which  we 
have  here,  would  the  Judge  be  justified  in  leaving  the  question 
of  ouster  to  the  jury?  Most  clearly  not,  inasmuch  as  the  acts 
were  not  inconsistent  with  the  rights  of  the  other  tenants :  and  if 
for  that  reason  they  would  not  be  evidence  of  an  ouster^  how  a 
fortiori  can  they  be  evidence  on  which  to  found  a  presumption 
that  the  tenancy  in  common  was  destroyed  by  a  deed.  This 
case  is  one  of  the  clearest  I  have  seen  for  the  application  of  the 
rule  laid  down  by  the  authorities  I  have  referred  to;  the  plain- 
tiff's evidence  was  as  consistent  with  the  negative  as  with  the 
affirmative  of  the  issue  which  lay  on  him;  and  therefore  it  was 
the  Judge's  duty  to  withhold  it  from  the  jury.  It  was  said  that 
the  defendant  herself  might  have  been  examined  in  proof  of  her 
defence.    The  answer  is  this,  her  case  was  simply  a  negative, 
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is  not  called  on  to  go  into  any  case. 

Upon  the  whole  then,  my  view  of  the  first  point  is  this,  that 
as  the  plaintiff,  when  he  brought  his  action,  knew  the  true  title, 
stated  it  in  his  pleading,  and  undertook  it  in  his  proof,  he  was  bound 
to  prove  it  by  the  ordinary  modes  of  evidence ;  that  the  proof 
he  gave  stopped  at  a  certain  point  which  constituted  it  disproof, 
not  proof,  of  the  issue;  and  that  the  case  which  he  presented 
to  supply  the  missing  link  was  insufficient  in  four  particulars; 
first,  because  the  power  was  not  shown  to  have  ever  ariseo, 
no  proof  of  other  property  having  been  given;  secondly,  because 
no  effort  was  made  to  procure  the  instrument  by  which  the  power 
must  have  been  exercised,  if  it  did  arise  and  if  it  was  exercised; 
thirdly,  because  four  years  of  possession,  even  if  proved  to  be  exclu- 
sive, is  not  in  law  a  case  on  which  to  found  the  presumption  of  a 
deed ;  fourthly,  because,  if  it  were,  the  possession  proved  here  was 
not  exclusive,  but  was  as  consistent  with  the  non-existence  as 
with  the  existence  of  the  deed.  And  having  given  to  the  case 
the  most  careful  consideration,  I  am  bound  to  say  that  my  opinion 
is,  that  to  have  left  the  issue  to  the  jury,  on  the  plaintiff's  evidence, 
would  have  been  simply  to  shift  off  upon  them  the  responsibility 
which  was  my  own. 

That  is  my  opinion  upon  the  question  which  was  made  at 
the  trial,  on  which  plaintiff's  Counsel  asked  the  Judge  to  reserve 
leave  to  move,  and  on  which  he  took  his  conditional  order.  I 
have  now  however  to  consider  the  other  point,  which  was  taken 
up  by  Counsel  on  a  suggestion  from  my  Lord  Chief  Justice 
during  the  argument.  The  plaintiff's  Counsel  now  say  that  all 
they  did  at  the  trial  was  a  mistake.  The  question  they  called 
on  the  Judge  to  leave  to  the  jury  was  an  immaterial  question — 
the  evidence  of  possession  in  the  defendant  was  all  immaterial 
evidence ;  they  were  entitled  to  ask  the  Judge  directly  they  had 
proved  the  will  of  Bernard  Daly,  his  death  and  that  of  his  widow, 
to  tell  the  jury  that  in  law  and  fact  the  issue  on  the  first  count 
of  the  plaint  was  proved.  I  do  not  think  it  worth  while  to  stop 
to  consider  whether,  with  any  regard  to  form  and  regularity  of 
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procedure,  a  plaintiff  can  thus  be  permitted  to  shift  his  ground.  E.  T.  1864. 
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The  objection  might  have  been  raised  by  demurrer  to  the  defences. 

He  did  not  choose  to  demur.  He  might  have  presented  it  to 
the  Judge  at  the  trial,  and  called  for  a  direction  on  it.  He  did 
not  do  that.  He  rested  his  case  exclusively  upon  another  ground, 
which  involved  the  direct  negative  of  his  present  contention,  and 
OD  thai  ground  asked  the  Judge  to  send  the  case  to  the  jury ; 
and  on  his  refusal  to  do  so,  took  leave  from  him  to  move,  and 
on  that  leave  obtained  his  conditional  order.  I  know  no  case 
in  which  a  verdict  has  been  set  aside  on  a  ground  utterly  repug- 
nant to  the  case  made  at  the  trial.  But  it  is  not  worth  while 
to  dwell  on  that,  I  prefer  to  consider  what  the  value  of  the 
point  would  have  been  if  it  had  been  made  at  the  trial.  The 
first  count  of  the  plaint  cpntains  the  following  averment: — that 
after  the  making  of  the  lease  *'  all  the  estate,  right,  title  and 
"  interest,  and  term  of  years  then  to  come  and  unexpired,  property, 
"profit,  claim  and  demand  whatsoever,  of  him  the  said  Bernard 
'*  Daly,  in  and  to  the  demised  premises,  by  assignment,  legally  came 
"  to  and  vested  in  the  defendant."  That  averment  was  traversed, 
and  an  issue  settled  upon  it;  and  the  question  is  now,  whether 
that  averment  was  proved  by  proving  that  all  the  estate,  right,  title 
and  interest,  &c.,  in  one  undivided  third  came  to  the  defendant; 
whilst  all  the  estate,  right,  title  and  interest  in  the  other  undivided 
two-thirds  were  in  two  other  persons.  The  proposition  sounds 
like  a  mere  solecism  in  language;  but  nevertheless  it  is  what  I 
have  stated.  I 

The  law  on  this  subject  is  comprised  within  the  limits  of  three 
decisions  and  a  dictum.  The  earliest,  Hare  v.  Cator  (a),  it  is  unne- 
cessary to  consider,  as  that  case  may  now  be  said  to  be  absorbed 
into  the  later  and  similar  case  of  Curtis  v.  Spitty{h).  The  first 
case  therefore  which  it  is  necessary  to  refer  to  is  Merceron  v. 
Dawson  (c) ;  and  that  is  the  sole  decision  on  which  the  plaintiff 
rests  his  contention.  Now  that  case  does  not  present  the  question 
at  all  in  the  aspect  in  which  it  is  presented  here,  t.  e.,  as  a  question 


(a)  UH  supra. 
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E.  T.  1864.  of  variance  between  an  issue  in  fact  and  the  proof.    That  case  wu 

dmunon  Pltot 
v-^-, — ^     on  demurrer  to  one  of  the  pleas.     The  landlord  there  was  totally 

ignorant  of  the  derivation  of  the  lessee's  title ;  and  accordinglj  he 
ORAT.  availed  himself  of  the  general  form  of  declaration,  averring  that 
all  the  estate  and  interest  came  to  the  defendant.  To  this  the 
defendant  pleaded,  first,  non  est  factum:  secondly,  that  all  the 
interest  did  not  come  as  alleged:  and  issue  was  taken  on  those. 
Now  if  that  had  been  all,  and  the  case  had  gone  to  trial  on  the 
latter  plea,  you  would  then  have  had  this  very  case;  and  the 
question  would  then  have  arisen,  whether,  under  the  terms  of 
that  issue,  the  plaintiff  would  not  have  been  put  out  of  Court 
the  moment  it  was  proved  that  the  defendant  was  assignee  onlj 
of  an  undivided  part.  But  the  defendant  pleaded  a  third  plet, 
by  which  he  said,  in  substance,  that  h^  was  in  possession  as  tenant 
in  common  with  three  others,  but  had  no  greater  interest.  That 
plea  was  demurred  to ;  and  it  is  the  decision  on  that  demurrer  that 
IS  reported  in  6  BamewaU  and  CresweU.  Well,  the  demurrer  was 
allowed.  On  what  ground  ?  The  very  trite  and  obvious  one,  that 
the  plea  was  pleaded  in  bar  to  the  whole  cause  of  action,  whereas 
it  was  only  an  answer  to  part.  The  defendant,  as  one  of  the 
tenants  in  common,  was  liable  to  a  proportion  of  the  dilapidationSi 
and  the  plea  was  no  answer  to  this  proportion  at  all.  He  should 
have  pleaded  in  abatement  the  non^joinder  of  the  co-tenants,  of 
whose  existence  the  landlord  waa  ignorant ;  and  the  landlord  woald 
be  obliged  to  amend  his  declaration  by  adding  them  as  parties. 
There  were  other  objections  to  the  plea;  such  as  that  it  did 
not  admit  any  assignment  at  all,  but  only  possession,  and  was 
therefore  neither  a  denial  nor  a  confession  and  avoidance.  That 
special  plea  was  plainly  bad ;  but  the  decision  on  that  demairer 
is  no  authority  whatever  as  to  how  the  case  would  have  fared 
had  it  gone  to  trial  merely  on  the  issue  upon  the  second  plea. 
Bnt  that  is  what  we  want  an  authority  for  here,  and  therefore 
Merceron  v.  Dowton,  as  a  deeition^  is  of  no  value  to  the  plain- 
tiff, whatever  ground  it  may  lay  for  inferential  argument. 

But  Curtis  V.  Spitty  comes  much  nearer  to  the  point.    That  was 
an  action  for  rent,  and  it  differed  from  Merceron  v.  Dwostm  in 
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two  particulars;  first  in  the  facts;  the  shares  in  which  the  pre-  E.  T.  1864. 
mises  io  the  lease  had  come  to  the  defendant    and    the  other 


eo-owners  were,  in  Curtis  v.  JS^itfy^  divided  shares :  secondly,  on 
the  pleadings,  there  was  no  special  plea  in  Curtis  y.  Spitty.    The        obat. 
only  plea  was  a  traverse  of  the  averment  that  *'all  the  estate," 
&C.,  came  to  the  defendant.    And  the  plaintiff  joined  issue  on 
that  traverse.     The  fact  appeared  in  evidence  at  the  trial,  and  the 
case  came  before  the  Court  on  a  motion  by  the  defendant,  pursuant 
to  leave,  to  enter  a  verdict  for  him  on  the  ground  of  the  variance. 
Now,  the  argument  of  the  plaintiff's  Counsel  was  this : — ^this  case 
18  precisely  the  same  as  Mereeron  v.  Dotoson,    The  defendant  and 
another  have  the  whole  interest  between  them ;  they  are  together 
liable  for  the  whole  rent ;  therefore,  as  was  held  in  Mereeron  v. 
Dowsony  the  defendant  cannot  plead  in  bar  at  all,  but  should  plead 
in  abatement,  in  order  that  the  landlord,  who  is  ignorant  of  the 
title,  may  know  who  ought  to  be  defendants.    Now,  if  the  difference 
in  fact  between  the  two  cases,  namely,  that  in  one  the  shares  were 
undivided,  in  the  other  divided,  were  a  vital  difference,  the  plain- 
tiff's argument  might  have  been  stopped  at  once.    The  Court  might 
have  said,  you  cannot  rely  on  Mereeron  v.  Dowson^  as  the  facts  are 
essentially  different.     But  what  did  the  Court  do?     They  said, 
we  will  not  decide  at  all  whether  the  facts  in  the  case  are  or  are 
not  the  same  in  substance  as  in  Mereeron  v.  Dowson  :  it  is  not 
necessary  for  us  to  do  so;  for,  assuming  that  you  are  right,  that 
divided  shares  and  undivided  shares  are  the  same  thing  for  this 
purpose — ^that  in  fact,  in  merits  and  in  law  the  cases  are  identical — 
the  difference  in  pleading  makes  the  whole  difference,  and  decides 
the  case  with  the  defendant.    Now,  I  confess  it  appears  to  me  that 
any  one  who  will  calmly  consider  that  case,  with  a  view  to  under- 
stand it,  and  not  with  a  view  to  any  foregone  conclusion,  must  be 
satisfied  of  this,  that,  if  the  Judges  who  decided  Curtis  v.  Spitty 
had  Mereeron  v.  Dowson  before  them  on  the  same  pleadings  as  in 
Curtis  V.  Spitty^  they  would  have  decided  Mereeron  v.  Dowson  as 
they  decided  Curtis  v.  Spitty.     That  is  perfectly  manifest  from 
Chief  Justice  Tindal's  judgment;  for  he  puts  Curtis  v.  Spitty^  by 
supposition,  into  the  very  predicament  of  Mereeron  v.  Dowson,  in 
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E.  T.  1864.  everything  but  the  pleadings,  and  then  says  the  pleadings  decide 

the  matter  in  favor  of  the  defendant;    the   plaintiff  should  have 
demurred  to  the  defence,  instead  of  accepting  the  issue  tendered. 
Curtis  v.  Spittyf  therefore,  decided  on  the  ground  on  which  it  was 
put,  is  a  decision  directly  in  point  in  the  defendant's  favor  on  this 
record.     Chief  Justice  Tindal  assumed  to  be  of  no  value  whatever 
the  only  distinction  of  fact  which  exists  between  Curtis  v.  Spitty 
and  this  case,  namely,  that  there  the  part  in  which  the  defendant 
had  no  estate  was  a  divided  part ;  here,  the  parts  in  which  the 
defendant  has  no  estate  are  undivided  parts.     And,  unletss  we  are 
prepared  to  deny  the  very  organic  elements  of  tenancy  in  common, 
I  cannot  see  the  possibility  of  holding  that,  under  the  terms  of  the 
issue,  that  difference  can  be  of  any  value  whatever.     The  issue  is, 
whether  ail  the  estate  and  interest  came;    not  whether  all  the 
possession  came.    But,  in  point  pf  estate  and  interest,  tenants  in 
common  are  as  several  as  the  owners  of  different  estates;  there 
is  only  one  unity  between  tenants  in  common,  that  of  possession. 
That  is  the  essential  difference  between  joint  tenants  and  tenants 
in  common.     Between  the  former  there  is  .unity  of  estate  and  title, 
as  well  as  of  possession ;  each  joint  tenant  has  the  estate  in  the 
whole ;  he  is  seised  per  tout  as  well  as  possessed  per  tout.    Bat 
a  tenant  in  common  has  no  estate  or  interest  whatever  in  anything 
but  his  own  undivided  part.    As  to  the  other  undivided  part,  he 
is,  qua  estate,  as  complete  a  stranger  as  he  is  to  the  other  lands; 
the  onfy  thing  he  has  in  the  whole  is  possession.      Littleton,  in 
section  292,  defines  tenancy  in   common: — *' Tenants  in  common 
'*are  they  which  have  lands  or  tenements  in  fee-simple,  fee-tail, 
''or  for  terme  of  life,   &c.,   and   they   have   such  lands  or  tene- 
"ments  by  several  titles,  and  not  by  a  joint  title;  and  none  of 
*'  them  know  of  this  his  severall ;  but  they  ought  by  law  to  occupie 
<*  these  lands  or  tenements  in  common,  and  pro  indiviso  to  take  the 
'' profits  in  common."     Cohe,  in  his  commentary  upon  that,  says: — 
"  And  here  it  appeareth,  that  the  essential  difference  between  joyn- 
**  tenants  and  tenants  in  common  is,  that  joyntenants  have  the  lands 
'*  by  one  joynt  title  and  in  one  right,  and  tenants  in  common  by 
<<  severall  titles,  or  by  one  title  and  by  severall  rights;  which  is 
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"the  reason  that  jojntenants  have  one  joynt  freehold,  and  tenants  E.  T.  1864. 
''til  common  have  severall  freeholds,^*    Mr.  Justice  Blaekstone^  in     < , 

8HEE 

tbe  12th  chapter  of  his  second  Tolame,  points  out  that,  between 

joint  tenants  there  are  four  unities,  interest^  title^  time  and  pot-        orat. 

session;  but  that  between  tenants  in  common  there  is  only  one 

unity,  possession.    We  were  referred,  a  few  days  ago,  in  another 

case,  to  the  reporter's  note,  in  7  Common  Bench  Reports,  p.  455, 

in  which  he  shows  the  inaccuracy  of  Blaehstone^s  translation  of 

seisin  per  my  et  per  tout,  as  applied  to  joint  tenants,  which  Black' 

stone  translates,  ''by  the  half  or  moiety,  and  by  all;"  whereas 

the  reporter  shows  that  my,  as  here  used,  means  not  "moiety'' 

but  "  nothing ; "  and  that  the  seisin  of  a  joint  tenant  is  of  nothing, 

and  of  the  whole ;  that  is,  of  nothing  separately,  but  of  the  whole 

jointly,  according  to  the  passage  in  Bracton — "  Quilibet  totum  tenet, 

"e^  nihil  tenet;  scilicet  totum  in  eommuni  et  nihil  separatim  per 

'*  se"    This  adds  point  to  what  I  am  upon ;  the  joint  tenant  is 

seised  of  nothing  but  the  whole ;  the  tenant  in  common  of  nothing 

but  a  part.     If,  then,  according  to  these  authorities,  the  elementary 

nature  of  a  tenancy  in  i^ommon  is,  that  one  tenant  in  common  has, 

qua  estate   and  interest,  simply  nothing  at  all  in  the  shares  of 

the  others,  what  is  the  difference  between  this  case   and  Curtis 

T.  Shitty  f    None  whatever.     If  the  issue  here  were,  whether  all 

the  possession  came,  the  difference  would  be  material ;  because  each 

tenant  in  common  has  possession  of  the  whole.     But  the  issue  is 

on  estate   and  interest,   not  on  possession.     It  was  said,  all  the 

estate  and  interest  did  come  to  the  defendant  with  two  others : 

therefore,  it  was  only  matter  for  plea  in  abatement ;  therefore,  the 

issue  was  proved.     The  very  same  thing  might  have  been  said, 

and  was  said,  in  Curtis  v.  Spitty,  for  all  the  estate  and  interest 

there  did  come  to  the  defendant  and  another.    The  truth  is,  that 

such  language  is  quite  incorrect  as  applied  to  either  case.      In 

neither  did  all-  the  estate  come  to  all ;  but  in  each,  part  came  to 

one,  and  other  part  to  others ;    and  it  makes  not  the  slightest 

difference  on  this  issue  whether  the  parts  be  divided  or  undivided. 

To  say  that  an  averment  that  all  the  interest  eame  to  A  is  proved 
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E.  T.  1864.  as  a  matter  of  fact,  by  showing  that  two-thirds  of  it  came  to  B 

and  C,  is  a  solecism  alike  in  language  and  in  thought. 

These  are  the  decisions  which  were  referred  to.    I  hope  I  have 
shown  that  Mereeron  v.  Dowson  is  no  authority  for  the  plaintiff, 
and  that  Hare  ▼.  Cator  and  Curtis  v.  Spiify  are  in  point  for 
the  defendant.    But  the  plaintiff  produced  a  dictum  of  Baron  Parke, 
in  Heap  v.  Livingston  {a).     The  decision  there  was  on  a  special 
demurrer.    The  defendant  pleaded  in  abatement  that  all  the  estate, 
^.,  came  by  assignment  to  him  and  another,  as  joint  tenants.     The 
cause  oT  demurrer  was,  for  not  showing  how  the  assignment  was 
made.     Counsel,  in  support  of  the  plea,  attempted  to  sustain  it 
as  an  argumentative  traverse  of  the  averment  that  all  the  estate 
came  to  him ;    and  if  so,  he  said  Hare  v.  CcUor  was  in  point. 
Baron  Parke  referred  to  Curtis  v.  Spitiy^  as  confirming  Hare  v. 
Catar.    The  demurrer  was  allowed  on  the  special  ground  assigned ; 
but  Baron  Parke,  in  giving  judgment,  referred  to  the  above  argu- 
ment of  Counsel,  and  used  the  language  relied  on  by  the  plaintiff: — 
'*  The  case  of  Hare  v.  Cator  was  cited,  to  which  may  be  added 
**  Curtis  V.  Spitty^  where  the  Court  of  Common  Pleas  held  that 
*'  if  the  defendant  was  assignee  of  part  of  the  land  only,  he  was 
''entitled  to  a  verdict  on  the   issue,  that  all  the  estate  did  not 
'*  vest  in  him  by  assignment ;  contrary  to  the  dictum  of  Mr.  Justice 
'<  Holroyd,  in  Mereeron  v.  Dowson.    But  in  this  ease  the  defendant 
^' does  not  tahe  part  of  the  estates  he  is  seised  per  my  et  per  tout 
'^in  the  whole;  and  the  cases  cited  do  not  apply."     And  this,  it 
is  said,  amounts  to  a  dictum  by  Baron  Parke,  that  an  issue,  such 
as  that  in  Curtis  v.  Spitty^  would  be  proved  by  proof  of  a  tenancy 
in  common.    Now,  in  the  first  place,  if  the  passage  had  that 
meaning,   it  would  be  no  more  than  a  dictum,  which,  however 
eminent  the  Judge,   would  not  bind  the  Court,  if  contrary  to 
principle  and  decisions.    But  I  deny  altogether  that  the  passage 
has  any  such  meaning.     Heap  v.  Livingston   was  not  a  case  of 
tenanto  in  common,  but  of  joint  tenants,  which  makes  precisely 
the  whole  difference ;  and  Baron  Parke's  language  is  carefully  and 
accurately  suited  to  the  case  before  him.    His  reason  for  saying 

(a)  Ubi  supra. 
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that  the  case  before  him  would  not  be  ruled  by  Curtis  y.  Spitty  E.  T.  1864. 
IB  this — *'  In  this  case,**  he  says,  *'  the  defendant  does  not  take 
part  of  the  estate  ;  he  is  seised  per  my  et  per  totU  of  the  whole ; " 
and  therefore  Curtis  v.  Spitty  does  not  apply.  Why  that  is  just 
the  very  thing  which  is  true  of  a  joint  tenant,  but  is  untrue  of 
a  tenant  in  common.  I  say  that,  in  this  case,  to  vary  Baron 
Parke's  language,  "the  defendant  does  take  part  of  the  estate, 
and  is  not  seised  per  tout  of  the  whole.*'  The  very  fact  of  such 
a  Judge  as  Baron  Parke  so  carefully  suiting  his  language  to  the 
characteristics  of  a  joint  tenancy,  strongly  suggests  that  he  desired 
to  exclude  from  what  he  was  saying  the  case  of  a  tenancy  in 
common.  It  is  material  to  observe,  that  when  Baron  Parke  says 
that  Curtis  v.  Spitty  is  contrary  to  a  dictum  of  Mr.  Justice 
Holroyd,  in  Mereeron  v.  DowsoUy  he  is  under  a  mistake.  There 
is  no  SQch  dictum^  nor  anything  like  it,  in  the  report  of 
Mr.  Justice  Holroyd's  judgment.  A  note  was  referred  to  In 
2  Wms.  Saunders^  p.  181  J,  note  a.  (not  one  of  Serjeant  Wil- 
liams's noteSy  but  a  very  different  thing  in  point  of  authority)  of  the 
editors  of  the  last  edition,  in  which,  professing  to  give  the  effect 
of  Heap  V.  Livingston^  they  give  it  incorrectly,  because  they  state 
it  as  referring  to  a  tenancy  in  common.  I  have  already  shown 
that  it  was  a  case  of  joint  tenancy,  and  that  Baron  Parke's  lan- 
guage excludes  a  tenancy  in  common.  That  note  is  simply  an 
erroneous  representation  of  a  case,  given  too  in  language  which 
shows  that  the  writer  had  not  present  to  his  mind  at  all  the 
essential  difference,  on  the  point  in  question,  between  the  two 
kinds  of  tenancy. 

Upon  the  whole,  my  opinion  is,  ihat  the  point  which  was 
not  made  at  the  trial  is  no  better  than  the  one  that  was^  and 
that,  consequently,  the  defendant  ought  to  retain  her  verdict. 
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T.  T.  1862. 

Queen't  Bench 


WILLIAM  BYRNE, 
Administrator  of  MRS.  MARY  BYRNE,  deceased, 

V. 

JOHN  WILSON. 

r      IT  nt  (Queen's  Bench.) 

Jfm«  17*21.  ^^  ' 

Action  nnder  DsMURaBB. — The  first  paragraph  of  the  plaint  stated  that  at  the 
Lord     Camp- 
hell's  Act.        time,  &c.,  the  defendant  was  the  proprietor  of  certain  omnihoses 
Plaint,  that 
defendant  nn-  plying  for  hire  in  Dublin  and  the  yicinitj  thereof,  which  plied  from 

dertook  to 

cany  one  M.  Nelson's* pillar  to  Roundtown,  and  vice  versa:  that  the  defendant 

B.  in  a  cert&in  •«*  •!  •«  ti«i»j 

omnibns  safe-  ^^  ^  carrier  of  passengers  in  those  omnibuses  on  that  line  of  road, 

naro^'oMbe  ^^^  ^''^'^  ^"^  place  thereon,  to  such  other  place  thereon  as  the  pas- 

^^^th^'d     sengers  might  desire,  for  reward  to  the  defendant  in  that  behalf. 

fendant,    said  Averment,  that  it  was  the  duty  of  the  defendant,  as  such  carrier, 
omnibus     was  '' 

precipitated       with  care  and  skill  to  conduct  said  omnibuses  while  carrying  pas- 
into  a  lock  of  a 

certain   canal,  sengers  therein,  and  to  have  them  provided  and  equipped  with  all 

and    the    said 

M.  B.  was        necessary  gear  and  appliances  for  the  safe  and  secure  conduct  thereof. 

thereby   de- 

prired  of  exist-  And  the  plaintiff  says,  that  the  said  Mary  Bjrme,  in  her  lifetime, 

fence :— That    became  and  was  received  by,  the  defendant  as  a  passenger,  to  be  by 

notdepri?edof  ^^™>  ^  ^"^^  carrier,  carried  in  one  of  the  said  omnibuses  from 

Sine^DreciDi-  I^"^<i*<>''^"  *<>  Dublin,  both  of  said  places  being  situate  on  the  said 

tated  into  the  15^^  ^f  road,  for  reward  to  the  defendant.     Yet  the  defendant  did 
aaid   lock,    or 

by  any  ocKJJ-  not  safely  and  securely  carry  the  said  Mary  Byrne,  in  the  said 

defendant,  af-  omnibus,  on  the  said  journey;    but,  on  the  contrary  thereof^  flo 
ter  said  omni-  ^ 

has  was  so  pre- 
cipitated, but  by  the  act  of  a  third  person  not  authorised  nor  employed  by  the 
defendant,  nor  nnder  his  control,  who,  after  said  omnibus  was  so  precipitated, 
wilfully  let  the  water  into  said  canal. 

Replication : — That  the  precipitating  the  said  omnibus  into  the  said  lock,  through 
the  negligence  of  the  defendant,  materially  contributed  to  the  event  whereby,  &c. ; 
and  the  said  M.  B.  would  not  ha?e  been  deprired  of  existence,  except  for  such 
precipitation.    Demurrer  thereto. 

Held,  that,  although  the  death  of  M.  B.  was  not  caused  immediately  by  the  act 
of  the  defendant,  it  was  such  a  consequential  result  of  that  act  as  entitled  her  repre- 
sentatlye  to  maintain  an  action. 

HeU^  by  0*BaiEN,  J.,  that  allegation  in  replication,  that  the  negligence,  Ac., 
maUrial^  eontribuled,  was  no  departure  from  the  plaint. 
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negligently  and  unskilfully  conducted  himself  in  that  behalf,  and  T.  T.  1862. 

in  the  conduct  and  management  of  the  said  omnibus,   and  in 

the  providing  thereof  with  the  proper  and  necessary  gear  and 

appliances,  and  otherwise  in  relation  to  the  conduct  and  equipment 

of  the  said  omnibus,  that  by  reason  thereof,  and  of  the  negligence 

and  unskilfulness  of  the  defendant  and  his  servants  respectively,  the 

said  omnibus  was  precipitated   into  the  lock  of  a  certain  canal 

called  the  *'  Grand  Canal,"  and  the  said  Mary  Byrne  was  thereby 

deprived  of  existence ;    and  thereupon  then  and  there  died ;  and 

within  twelve  calendar  months  next  before  the  commencement  of 

this  suit  died. 

Fifth  defence: — That  said  Mary  Byrne  was  not  deprived  of 
existence  by  being  so  precipitated  into  said  lock,  or  by  any  negligent 
act  or  omission  of  the  defendant  or  his  servants,  after  said  omnibus 
was  precipitated  into  said  lock ;  but  by  the  act  of  a  third  person,  not 
authorised  or  employed  by  the  defendant  or  his  servants,  and  over 
whom  neither  defendant  or  his  servants  had  any  control,  and  who 
acted  as  hereinafter  mentioned  of  his  own  mere  motion ;  and  but 
for  which  act  of  said  third  person  the  said  Mary  Byrne  would  not 
have  been  deprived  of  existence  on  the  occasion  in  said  paragraph 
referred  to,  but  by  the  act  of  the  lock-keeper  at  said  lock,  who,  after 
said  omnibus  was  so  precipitated  into  said  canal,  wilfully  let  the 
water  of  said  canal  into  said  lock,  and  inundated  said  lock,  and  said 
omnibus  and  the  passengers  therein,  whereby  said  Mary  Byrne  was 
suffocated  and  drowned,  and  of  such  drowning  then  and  there  died. 

Third  replication  to  the  fifth  defence : — That  the  precipitating  of 
the  omnibus  into  the  said  lock,  through  the  negligence  and  unskil- 
fulness of  the  defendant  or  his  servants,  in  the  plaint  mentioned, 
materially  contribuied  to  the  event  whereby  the  said  Mary  Byrne 
was  deprived  of  her  existence ;  and  the  said  Mary  Byrne  would  not 
have  been  deprived  of  existence  except  fcrr  such  precipitating  of  the 
said  omnibus  into  said  lock,  through  such  unlawful  acts  and  omis- 
sions of  the  defendant. — Demurrer  thereto.* 


*  The  following  points  were  noted  for  argument  npon  the  demurrer : — 

That  the  matters  in  the  replication  afford  no  legal  answer  to  the  defence ; — 
because  the  replication  admits  that  Maiy  Byrne  wonld  not  have  been  deprived  of 
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W.  J.  Sydney  (with  him  Serjeant  Armstrong)  opened  the 
demarrer. 

The  plaintiff  has  not  stated  anything  to  connect  the  lock-keeper 
with  the  defendant,  so  as  to  make  the  latter  answerable  for  the  act 
of  the  former;  but  has  conceded  that  the  death  of  Marj  Byrne 
resulted  from  a  wilful  and  unauthorised  act  of  the  lock-keeper. 
Notwithstanding  this,  the  plaintiff  replies  that  the  defendant's 
negligence  did,  up  to  a  certain  stage,  materially  contribute  to  the 
event  whereby  Mary  Byrne  lost  her  life;  and  the  question  is, 
whether,  in  such  a  state  of  the  pleadings,  the  doctrine  of  contriba- 
tary  negligence  is  applicable  ?  The  object  of  Lord  Campbell's  Act 
(9  &  1 0  Vie.  c.  93)  was  to  give  to  the  personal  representatives  of 
parties,  who  had  they  suffered  an  injury  short  of  death  could  have 
got  compensation  for  that  lesser  injury,  a  remedy  in  cases  in  which 
the  more  grievous  injury  of  death  resulted.  The  defendant  is  not 
liable  in  this  action,  since  the  deceased  was  killed  by  the  act  of  a 
person  who  was  not  a  servant  or  under  the  control  of  the  defendant, 
and  whose  act  was  subsequent  to  the  original  act  of  neglect  of  the 
defendant.  On  the  authority  of  Scott  v.  Shepherd  (a),  it  may  be 
contended  that  the  original  wrong-doer  is  liable  for  all  the  conse- 
quences, remote  as  well  as  immediate,  of  his  negligence,  notwith- 

(a)  2  Bl.  Rep.  243. 


existence  but  for  the  act  of  the  lock-keeper,  mentioned  in  the  defence;  and  that 
the  act  of  the  defendant  or  his  servants  did  not  nor  conld  not  have  occasioDed 
the  death  of  Maiy  Byrne,  only  for  the  wilful  and  nnanthorised  acts  of  the  lock- 
keeper. 

And  because  the  replication  does  not  traverse  the  averment  in  the  defence, 
that  Maiy  Byrne  was  not  deprived  of  existence  hy  being  so  precipitated  into  said 
lock. 

And  because  that,  even  admitting  that  the  said  act  of  the  defendant  or  bis 
servants  materially  contributed  to  the  death  of  Maiy  Byrne,  nevertheless,  salt  is 
admitted  by  the  replication  that  said  material  contribution  would  not  ^ave 
caused  her  death,  only  for  the  said  unauthorised  acts  of  the  lock-keeper,  that  the 
defendant  ifl  not  liable  in  this  action. 

And  because  the  averments  in  the  defence,  that  Maiy  Byrne  would  not  have 
been  deprived  of  existence  but  for  the  act  of  said  third  person,  hiCVe  not  been 
traversed  or  put  in  issue  by  the  replication. 

And  because  the  replication  is  in  other  respects  bad  and  insufficient  io  law, 
and  afibrds  no  answer  good  in  substance  to  the  defence  to  which  it  has  beea 
pleaded. 
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Standing  the  sabseqnent  intervention  of  another  party.     Bat  the  T.  T.  1862. 

reiuon  why  it  was  held  in  Scoti  v.  Shepherd  that  an  action  would 

lie  against  the  original  wrong-doer  was,  that  the  intervenient  acts 

were  done  in  self-defence,  so  that  no  action  would  lie  against  the 

other  parties ;  and  also  because  the  original  wrongful  act  was  not 

completed  until  the  squib  exploded,  which  explosion  was  the  very 

result  contemplated  by  the  defendant.    The  extent  to  which  a  man 

is  responsible  for  his  acts  was  the  subject  of  grave  observation  in  the 

judgment  of  Pollock,  C.  B.,  in  Greenland  v.  Chapman  (a),  where 

the  learned  Chief  Baron  seems  to  have  thought  that  a  man  is  not  to 

be  "expected  to  anticipate  and  guard  against  that  which  no  reasonable 

man  would  expect  to  occur."    For  the  purposes  of  this  demurrer, 

the  Court  must  assume  that  the  precipitation  into  the  lock  did  not 

cause  the  death ;  and  that  the  death  wiis  caused  by  the  wrongful 

subsequent  act  of  a  third  party,  not  authorised  or  excused  upon  the 

record,  for  there  is  no  averment  that  the  act  was  necessary,  or  was 

done  hondfide^  and  to  assist  the  deceased.     The  death  was  not  the 

natural,  necessary,  or  immediate  result  of  the  precipitation ;  and  the 

true  construction  of  Lord  Campbell's  Act  is,  that  the  action  can  be 

sustained  only  in  cases  in  which,  if  the  injury  had  not  resulted  in 

death,  the  injured  party  could  have  brought  an  action,  and  in  such 

an  action  the  injury  must  have  been   the  natural  and  immediate 

result  of  the  defendant's   negligence.     The  decision  in  Lynch  v. 

Nurdin  (6),  it  would  seem,  can  only  be  upheld  on  the  ground  that 

the  whole  injury  was  caused  by  the  defendant's  default,  as  the  party 

injured  was  a  child  of  ten  years  ;  and  in  Lygo  v.  Newhold  (c)  the 

defendant  was  exonerated  on  the  ground  that  the  plaintiff  was  of 

full  age. 

Again,  it  may  be  said  that  the  defendant  would  have  been 
responsible,  even  though  the  death  had  resulted  from  surgical  treat- 
ment. But  the  principle  on  which  the  liability  in  that  case  is 
founded  is,  that  the  best  means  to  preserve  life  were  taken,  and 
that  the  patient  was  unable  to  endure  the  operation.  But  no  such 
question  of  supervening  agency  arises  in  this  action,  which  ought  to 

(a)  5  Ezch.  Bep.  243.  {h)  I  Q.  B.  29. 

(e)  9  Exch.  Bep.  305. 
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Lord  Campbeirs  Act  give  the  right  of  action  at  all :  or  does  it  do 

more  than  take  the  case  of  death  resulting  from  injury,  out  of  the 

rule  of  the  Common  Law,  "Actio personalis  meriiureumpersond^f 

The  statute  enacts  that  if  a  person  has  a  right  of  action  for  injuries 

of  this  nature,  and  dies  before  action  brought,  the  right  of  action 

shall  not  be  lost  by  the  death,  but  shall  survive  to  the  representative. 

So,  if  Mary  Byrne,  had  she  survived,  could  have  brought  an  action 

against  the  defendant  for  his  negligence  in  precipitating  her  into  the 

lock,  does  it  not  survive  to  her  representative ;  and  is  it  taken  awaj 

because  the  lock-keeper  subsequently  did  her  another  injury  ?] — The 

statute  goes  farther  than  that.     Its  true  construction  is,  that  the 

action  shall  lie  only  when  the  death  was  the  natural  and  necessary 

result  of  the  deiendant's  act.     The  test  is  this — could  the  defendant 

be  indicted  for  manslaughter  ?     In  the  case  of  Regina  v.  Senneti  {a) 

the    conviction   was    quashed ;    Cockbum,   C.  J.,   saying  — "  The 

keeping  of  the  fireworks  in  the  house  by  the  defendant  caused  the 

death  only  by  the  superaddition  of  the  negligence  of  some  one  else. 

The  keeping  of  the  fireworks,  however,  did  not  alone 

cause  the  death;  plus  that  act  of  the  defendant  there  was  the 
negligence  of  the  defendant's  servants,** — [O'Brien,  J.  The  ques- 
tion comes  very  much  to  this — is  the  meaning  of  the  words  in  Lord 
Campbell's  Act,  "shall  be  caused  by  the  wrongful  act,  &c.,"  to  be  cat 
down  to  this,  ''shall  be  caused  by  the  immediate  wrongful  act,"  &c.? 
The  statute  does  not  limit  the  class  of  cases,  in  which  actions  maj 
be  brought,  to  cases  in  which  the  defendant  would  be  guilty  of  man- 
slaughter  by  reason  of  gross  negligence.] — On  the  Civil  side  of  the 
Court  an  analogy  exists  in  actions  for  special  damage,  resulting  from 
the  act  of  the  defendant.  But  the  damage  in  such  cases,  must  be 
the  immediate  and  natural  result  of  the  defendant's  act — [Hates,  J. 
Have  you  seen  the  case  of  Illidge  v.  Goodwin  ?  (6)] — That  deci- 
sion is  founded  on  the  principle  that  the  injury  was  the  natural 
consequence  of  the  defendant's  act  of  negligence. — [O'Beibm,  J. 

(a)  1  Bell's  Cr.  Cases,  1 ;  Boscoe's  Cr.  £t.  (5th  edit.},  661 ;  and  Alison's  Prin- 
ciples of  the  Laws  of  Scothmd,  145,  «t  teq, 

(6)  5  C  6  P.,  190. 
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Queen's  Bench 
of  a  cftDal,  that  they  should  be  drowned ;   or  that  other  persons 

should  try  to  help  them  out  of  it?] 


Philip  Keogh  and  J,  E.  Walsh^  contra. 

This  defence  admits  every  averment  in  the  plaint,  except  that 
Mary  Byrne  was  deprived  of  existence  by  the  precipitation  into  the 
lock.  Amongst  other  thiligs  it  admits  that  Mary  Byrne  was  not 
guilty  of  any  neglect :  and  Lynch  v.  Nurdin  (o)  shows  that,  where 
a  party,  by  no  personal  negligence,  but  by  the  improper  neglect  of 
the  defendant,  is  put  into  a  position  in  which  risk  is  incurred,  and 
an  injury  is  thereby  suffered,  the  defendant  is  responsible.  The 
defendant  who  created  the  risk  cannot  evade  the  consequences  of  his 
own  wrongful  act.  In  Lynch  v.  Nurdin,  Lord  Denman  said,  *'  If  I 
*'  am  guilty  of  negligence  in  leaving  any  thing  dangerous  in  a  place 
^  where  I  know  it  to  be  extremely  probable  that  some  other  person 
"will  unjustifiably  set  it  in  motion  to  the  injury  of  a  third,  and  if 
''that  injury  should  be  so  brought  aboutj  I  presume  that  the  sufferer 
'*  might  have  redress  by  action  against  both  or  either  of  the  two,  btU 
'*  unquestionably  against  the  firsV*  So,  here  possibly  the  plaintiff 
may  have  a  right  of  action  against  the  lock-keeper,  but  that  fact 
does  not  deprive  him  of  the  right  of  action  against  the  first  wrong- 
doer.  There  is  nothing,  moreover,  on  the  record  to  show  that  the 
lock-keeper's  act  was  not  one  which  his  duty  bound  him  to  do  at 
that  very  moment ;  or  that  he  even  knew  that  the  omnibus  was  in- 
the  lock.  Lygo  v.  Newbold  {h)  in  principle  confirms  Lynch  v. 
Nurdin,  for  in  Lygo  v.  Newbold  there  was  no  contract  to  carry  the 
plidntiff  In  Senior  v.  Ward(c)  it  was  held  that  the  first  wrong- 
doer is  responsible,  even  though  the  immediate  cause  of  death  was  a 
subsequent  wrongful  act  of  a  third  person. — [Hates,  J.  That  case 
was  decided  on  the  old  principle  that  a  man  is  not  to  take  advantage 
of  bis  own  wrong. — O'Brien,  J.  The  decision  in  that  case  does^ 
not  touch  the  question,  whether  the  subsequent  and  wilful  act  of  a 
third  person  is  a  defence.] — It  does  decide  that  question,  because  it 


(a)  1  Q.  B.  29.  (6)  9  Ezch.  Bep.  S05. 

Cc)  1  £1.  &  £1. 385. 


▼oi«.  15. 
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Queen'M  Bench 

case  of  Manley  ▼.  The  St,  Helenas  Canal  Sf  Railway  Co.  (a)  sbows 

that  Lord  Campbell's  Act  applies  in  every  case  in  which  a  cause  of 
action  would  have  arisen  if  death  had  not  ensaed.  The  case  of 
Thorogood  v.  Bryan  may  be  relied  on  by  the  defendant^  but  it 
seems  to  have  been  overruled  (b).  The  true  construction  of  Lord 
Campbell's  Act  is  that  suggested  by  the  Lord  Chief  Justice;  and 
this  plea  admits  that  Mary  Byrne's  death  was  caused  by  the  defend- 
ant's negligence  prior  to  the  fall  of  the  onmibus  into  the-lock. 

Serjeant  Armstrong,  in  reply. 

The  plaint  avers  that  the  precipitation  into  the  lock  was  the 
eaiua  causane  of  the  death  of  Mary  Byrne.  But  the  replication 
only  says  that  the  precipitation  materially  contributed  to  the  event 
whereby  the  death  was  caused.  That  is  a  plain  departure,  and  bad 
on  general  demurrer :  Palmer  v.  Stone  (c).  Moreover,  the  replica- 
tion  does  not  either  traverse  or  confess  and  avoid  the  plea.  The 
action  would  not  have  lain  if  Mary  Byrne  had  survived ;  she  shoold 
have  sued  the  lock-keeper. — [Lefroy,  C.  J.  The  defendant  under- 
took to  carry  Mary  Byrne  safely  on  a  journey.  Instead  of  doing  so, 
he  threw  her  into  the  lock  of  a  canal;  and  yet  yon  contend  that 
that  act  does  not  afford  a  cause  of  action  against  him.]^-Lord 
Campbell's  Act  must  be  construed  strictly  to  mean  that  an  action 
shall  only  be  maintained  in  a  state  of  things  such  that  the  person 
had  suffered  a  bodily  injury  ejusdem  generis  with  those  for  which, 
under  the  previous  law,  an  action  might  have  been  maintained, 
namely,  injuries  from  which  death  might  or  might  not  have  resulted. 
Now  this  record  does  not  show  that  Mary  Byrne  could  have  been 
hurt  at  all,  if  the  water  had  not  been  let  in.  The  statute  gave  a 
new  cause  for  action,  and  the  plaintiff  should  have  brought  himself 
strictly  within  its  provisions.  Illidge  v.  Goodwin,  and  Lynch  v. 
Nurdin,  were  decided  simply  on  the  principle  that  a  man  is  respon- 
sible  for  consequences  that  may  reasonably  be  foreseen. 

J.  E.  WaUh  asked  leave  to  reply  to  the  new  point  raised  by  the 

(a)  8  C.  B.  115.  (6)  1  Sm.  Lea.  Cu.,  254. 

(e)  2  Will.  96;  S.  C.  2  Wms.  Beps.  by  Saond.  64,  t 
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learned  Serjeant,  that  the  replication  was  a  departure,  and  con-  T.  T.  1862. 
tended  that  it  was  not ;  ^)ecause  it  is  immaterial  from  which  cause     ^— — >,— -^ 


the  death  resulted.     The  plaintiff  is  only  bound  to  say,  **  you,  the 

*'  defendant,  threw  the  omnibus  into  the  lock,  and  thereby  the  death 

•*  foUowed." 

Cur.  adv.  vtdi. 


liEFBOT,  C.  J. 

The  question  here  is,  whether  the  plaintiff  is  entitled  to  recover 
damages  in  a  case  of  this  description.  Th^  writ  of  summons  and 
plaint  complains  of  an  injury  arising  from  the  neglect  of  the 
defendant,  as  a  keeper  of  an  omnibus  in  which  the  party  (who 
appears  here  by  her  personal  representative)  lost  her  life  upon 
the  occasion  referred  to  in  the  pleadings.  The  defence  made  is, 
that  it  was  not  owing  to  the  negligence  of  the  defendant  that 
the  deceased  came  to  her  death ;  but  that,  although  she  was  pre- 
cipitated into  the  lock  of  the  canal  by  the  negligence  of  the 
defendant,  yet  she  did  not  come  to  her  death  by  being  so  pre* 
cipitated,  but  by  drowning,  which  occurred  in  that  lock  after  she 
had  been  cast  into  it.  The  law  is  clear  that  every  party  is  liable, 
not  only  for  the  immediate  consequences  of  his  negligence,  but 
also  for  the  resulting  consequences  of  his  acts,  whether  those  acts 
are  acts  of  violence,  or  of  negligence  in  breach  of  a  duty  which 
imposed  the  necessity  of  care  and  caution  upon  him.  Since  the 
celebrated  case  of  Seoti  v.  Shepherd  {a\  the  law  has  been  per- 
fectly settled,  with  the  concurrence  of  four  most  eminent  Judges 
who  at  that  time  presided  in  the  English  Court  of  King's  Bench— 
De  Grey,  C.  J.,  Blackstone,  Gould,  and  Nares,  JJ.  These  Judges 
differed  only  upon  the  point  touching  the  form  of  action  which  the 
plaintiff  should  have  adopted  in  that  case  in  order  to  assert  his  right. 
One  of  them  held  that  it  should  have  been  asserted  in  an  action  on 
the  case,  while  the  others  held  that  it  might  be  asserted  in  an  action 
of  trespass.  But  they  all  agreed  that  the  defendant  was  answerable 
as  much  for  the  consequential  injury  as  for  the  immediate  injury. 

In  the  present  case,  it  is  admitted  that  the  deceased  lady  was  cast 
into  the  lock  of  the  canal  owing  to  the  negligence  of  the  defendant* 


BYBRB 

V. 

WILSOK. 


/tflic21. 


(a)  2  Bl.  80S. 
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T.  T.  1862.  But  it  ia  asserted  that,  when  she  had  thus  been  put  into  a  position 
^^^*  in  consequence  of  which  (the  lock-keeper  having  let  in  the  water) 

she  was  suffocated,  and  thus  came  by  her  death,  the  defendant  is  not 
answerable,  because  the  water  was  let  into  the  lock  by  a  person  over 
whom  h6  had  no  control.  It  was  not  the  negligence  of  the  defendant 
that  was  the  immediate  occasion  of  her  death ;  but  it  was  the  negli- 
gence of  the  defendant  that  put  her  into  a  position  by  which  she 
lost  her  life,  as  a  consequential  injury  resulting  from  that  negli- 
gence ;  and,  although  that  death  was  not  caused  immediately  by 
the  act  of  the  defendant,  nor  was  the  immediate  and  instantaneous 
result  of  his  negligence,  yet  it  was  the  consequential  result  of  the 
defendant's  act,  and  enables  her  representative  to  maintain  this 
aetion.    At  the  Common  Law  such  an  action  could   not  have 

been  maintained  by  a  personal  representative.     The  right  of  action 

• 

died  with  the  person  injured;  but  Lord  Campbell's  -  Act  (9  &  10 
Ftc,  c.  93)  enables  the  personal  representative  to  maintain  this 
action  ;  and,  accordingly,  it  has  been  brought  to  assert  the  plain- 
tiff*s  right  to  damages  for  the  injury  which  occurred  to  the  deceased. 
A  demurrer  is  taken  to  the  third  replication  to  the  special 
defence ;  and  I  am  of  opinion  that,  even  supposing  the  replication 
to  be  bad,  the  plea  is  also  bad,  and  that  the  plaintiff  is  therefore 
entitled  to  our  judgment  on  the  summons  and  plaint,  to  recover 
damages  for  the  consequences  of  the  injury  which  occurred  to  the 
deceased,  owing  to  her  having  been  put  by  the  defendant's  negli- 
gence into  a  position  to  suffer  that  injury. 


O'Brien,  J. 

In  this  case  I  am  also  of  opinion  that  our  judgment  should 
be  for  the  plaintiff,  and  that  the  demurrer  taken  by  defendant  to 
plaintiff's  replication  to  defendant's  special  defence  should  be  over- 
ruled. From  the  course  of  the  argument,  it  is  requisite  to  refer, 
in  the  first  instance,  to  the  summons  and  plaint.  It  is  objected 
to  by  defendant's  Counsel,  as  not  having  been  properly  framed, 
according  to  the  provisions  of  Lord  Campbell's  Act  (9  &  10  Vie., 
c.  93),  under  which  this  action  is  brought.  That  statute  provides 
that  ^^  Whensoever  the  death  of  a  person  shall  be  caused  by  any 
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**  wrongful  act,  neglect  or  default,  which,  if  death  had  not  ensued,  T.  T.  1862. 
*'woald  have  entitled  the  party  injured  to  maintain  an  action, 
**aDd  recover  damages  in  respect  thereof,"  then  that  the  personal 
representative  of  such  deceased  party  might  bring  an  action  for 
damages  against  the  person  who  would  have  been  liable  if  death 
had  not  ensued.  The  objection  to  the  summons  and  plaint  has 
in  fact  arisen  from  plaintiff's  not  having  ^adopted  the  plain  words 
of  the  statute,  by  stating  that  the  ^^ death  was  caused'*  by  the 
omnibus  having  been  precipitated  into  the  lock  of  the  canal,  in 
consequence  of  the  negligence  and  unskilful  conduct,  &e^  of  de- 
fendant and  his  servants.  Instead  of  doing  this,  the  first  count  of 
the  summons  and  plaint,  after  stating  that,  by  reason  of  the 
negligence  and.  unskilfulness  of  defendant  and  his  servants,  the 
omnibus  was  precipitated  into  the  lock  of  the  canal,  goes  on  to 
state  that  Mary  Byrne  "  was  thereby  deprived  of  existence,  and 
'^  thereupon,  then  and  there,  and  within  twelve  calendar  months 
**  before  the  commencement  of  this  suit,  died."  The^econd  count, 
after  stating  that  by  reason  of  the  carelessness,  negligence,  &c., 
of  defendant  and  his  servants,  the  omnibus  was  driven  into  the 
lock  of  the  canal,  goes  on  to  state — "and  the  said  Mary  Byrne 
''was  therein  and  almost  intantaneously  deprived  of  life,  and  died 
''within  twelve  calendar  months."  The  summons  and  plaint  might 
perhaps,  under  our  former  system  of  pleading,  have  been  open  to 
a  special  demurrer,  on  the  ground  that  these  statements  in  it  were 
ambiguous,  and  that  they  did  not  clearly  show  whether  Mary 
Byrne's  death  was  caused  by  the  concussion  or  other  immediate 
effect  of  the  omnibus  having  been  precipitated  into  the  canal,  or 
whether  it  was  caused  by  the  remoter  consequences  of  such 
precipitation.  >Even  supposing,  however,  that  this  objection  would 
have  been  available  on  special  demurrer,  before  the  Common  Law 
Procedure  Act,  it  cannot  now  be  relied  on,  particularly  upon  a 
demurrer  taken  to  a  subsequent  pleading.  The  special  defence 
now  before  us  states  more  clearly  the  circumstances  under  which 
the  death  took  place.  It  does  not  deny  (and  therefore,  for  the 
purposes  of  this  Act,  admits)  the  charge  in  the  summons  and 
plaint,  that  the  omnibus   was  precipitated  into  the  lock  by  the 
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T.  T.  1862.  negligence  nnskilfolness,  &c,  of  the  defendant  and  his  senrants. 
« — ^.' — '  But  it  further  states,  in  substance,  that  Mary  Byrne  was  not 
deprived  of  existence  bj  being  so  precipitated  into  said  lockf  or  by 
any  negligent  act  or  omission  of  defendant  or  his  servants  after  said 
precipitation,  but  by  the  act  of  a  third  person  (the  lock-keeper),  who 
was  not  authorised  or  empowered  by  defendant  or  his  servants,  and 
who  after  said  precipita^on  wilfully  let  the  water  of  the  canal  into 
the  lock,  and  inundated  the  lock,  and  also  the  omnibus  and  the  pas- 
sengers therein,  whereby  Mary  Byrne  was  suffocated  and  drowned, 
and  died  of  such  drownings  The  defence  also  states,  that  but  for 
said  act  of  the  lock-keeper,  Mary  Byrne  would  not  have  been 
deprived  of  existence  on  the  occasion  in  question* 

The  plaintiff,  by  his  replication  to  that  defence,  does  not  allege 
that  there  was  any  negligence,  unskilfulness,  &c.,  on  the  part  of  the 
defendant  or  his  servants  afUr  the  precipitation  of  the  omnibus,  bat 
states  *'  that  the  precipitation  of  the  omnibus  into  said  lock,  throngh 
''the  unskilfulness  of  defendant  or  his  servants,  materially contri- 
*'  buted  to  the  death  of  Mary  Byrne,  and  that  she  would  not  have 
''been  then  deprived  of  existence,  except  for  such  precipitating  of 
"  the  omnibus  into  the  lock,  through  such  wrongful  acta  and  onus- 
"  siond  of  defendant." 

To  this  replication  defendant  has  demurred,  and  his  Counsel 
contend,  that  even  assuming  the  omnibus  to  have  been  precipitated 
into  the  lock  by  the  negligence  of  defendant's'  servants,  yet  that 
inasmuch  as  the  death  of  Mary  Byrne  would  not  have  happened  but 
for  the  subsequent  act  of  the  lock-keeper  in  letting  in  the  water,  it 
cannot  be  held  that  the  death  "tooi  caused"  by  the  negligence,  &c^ 
of  defendant  or  his  servants,  so  as  to  bring  the  case  within  the 
provisions  of  the  statute,  and  to  make  defendant  liable  to  an  action 
under  it.  I  do  not  however  concur  in  this  reasoning.  The  preci- 
pitation of  the  omnibus  into  the  lock  was  certainly  one  cause,  and 
(as  it  may  be  said)  the  primary  cause  of  her  death,  inasmuch  as  she 
would  not  have  been  drowned  but  for  such  precipitation.  It  is  true 
that  the  subsequent  letting  of  the  water  into  the  lock  was  the  other 
and  more  proximate  cause  of  her  death,  and  that  she  would  not  have 
lost  her  life  but  for  such  subsequent  act,  which  was  not  the  neat- 
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iory  consequence  of  the  preyious  precipitation,  by  the  negligence  of  T.  T.  1862. 
defendant's  senrants.    But,  in  my  opinion,  defendant  is  not  relieved 
from  liability  for  his  primary  neglect,  by  showing  that  but  for  such 
subsequent  act  the  death  would  not  have  ensued.    It  was  admitted 
by  Serjeant  Armstrong^  that  if  the  water  had  been  let  into  the  lock 
hefare  the  precipitation  of  the  omnibus,  and  that  Mary  Byrne  had 
been  immediately  drowned   thereby,  it  would  be  no  ground  of 
defence  to  say,  that  Mary  Byrne  would  not  have  lost  her  life  if 
the  water  had  not  been  let  in.    And-  it  would  be  a  singular  con* 
struction  of  the  act  to  hold  that  the  decision  should  be  different 
because  the  letting  in  of  the  water  was  subsequent  to  the  precipita- 
tion.   As  the  precipitation  was  caused  by  the  negligence  of  defend- 
ant and  his  servants,  defendant  was  primd  facte  answerable  for  the 
results  of  that  act.    There  was  no  subsequent  act,  or  negligence,  on 
the  part  of  Mary  Byrne,  which  at  all  contributed  to  her  death. 
And  even  assuming  (what  indeed  is  not  stated  in  the  pleadings) 
that  the  letting  in  of  the  water  was  a  wrongful  and  improper  act  on 
the  part  of  the  lock-keeper,  yet,  as  Mary  Byrne  was  in  no  way 
answerable  for  that  act,  I  do  not  think  that  defendant  would  be 
thereby  exonerated  from  his  responsibily  fi)r  his  primary  neglect. 

We  have  been  referred  to  the  case  of  Thorogood  v.  Bryan  (a), 
which  was  also  an  action  under  Lord  Campbell's  Act.  The 
facts  of  that  case,  and  the  principle  upon  which  it  was  decided, 
are  different  from  those  in  the  present  case,  but  some  of  the  obser- 
vations of  Mr.  Justice  Cfesswell  during  the  argument  bear  upon  the 
question  now  before  us.  In  page  120,  he  says,  **Must  not  the 
*' negligence  which  is  to  exonerate  the  defendant  be  the  negligence 
'*of  the  plaintiff  or  his  agent?"  And  again,  in  page  121,  ^' It  seems 
'*  strange  to  say  that  A  shall  not  be  responsible  for  his  negligence, 
"because  B  has  been  negligent  also,  C  being  the  party  injured." 
I  am  accordingly  of  opinion,  that  upon  this,  the  substantial  question 
in  the  case,  our  judgment  should  be  for  the  plaintiff. 

Another  objection  was  relied  on  by  Serjeant  Armsirongy  namely, 
that  even  supposing  (as  contended  for  by  plaintiff)  that  the  sum- 
mons and  plaint  does  not  substantially  disclose  a  case  within  the 

(a)  8  C.  B.  115. 
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T*  T.  1862.  statute,  of  the  death  havinff  been  caused  bv  the  negligence  of  de- 
Queen'.  £«icA  *  /  6  5 

fendant's  servants  in  precipitating  the  omnibus  into  the  canal,  then 

that  the  replication  is  a  departure  from  the  summons  and  plaint, 
inasmuch  as  it  only  charges  that  such  precipitation  materially  con- 
tributed to  the  death.    In  my  opinion,  however,  this  objection  is  not 
flustainable.    If  we  be  right  in  holding,  as  we  do,  that  although  the 
negligence  of  defendant's  servants  was  not  the  whole  or  proximate 
cause  of  the  death,  yet  that,  on  the  facts  disclosed  by  the  pleadings, 
such  negligence  was  the  cause  of  the  death,  within  the  meaning  of 
the  statute,  on  the  ground  that  it  materially  contributed  to  the 
death,  and  that  but  for  such  negligence  the  death  would  not  have 
occurred ;  then  it  follows,  in  my  opinion,  that  the  replication  is  not  a 
departure.    It  does  not  state  any  new  fact  which  does  not  substan- 
tially appear  upon  the  previous  pleadings,  but  its  purport  is,  that 
upon  the  facts  disclosed  by  those  previous  pleadings,  the  death  was 
caused  by  the  negligence  of  defendant's  servants,  within  the  meaning 
of  the  statute,  because  such  negligence  materially  contributed  to  the 
death,  and  but  for  such  negligence  the  death  would  not  have  occurred. 


Hatbs,  J. 

I  have  very  little  more  to  do  than  to  express  my  concurrence  in 
the  judgment  of  the  Court,  and  in  the  reasons  given  by  my  Loan, 
and  my  Brother  O'Brien.  If  our  decision  rested  on  the  goodness 
of  the  replication  alone,  I  should  be  very  much  disposed  to  allow  the 
demurrer;  because  I  think  that  the  replication  is  bad,  it  neither 
traverses  any  material  allegation  of  the  defence,  nor  confesses  and 
avoids  it.  But  then  going  a  little  further  back,  and  looking  at  the 
defence,  I  think  that  it  also  is  bad;  and  therefore  the  defendant, 
being  the  person  who  committed  the  first  error,  must  be  the  sufferer 
by  our  decision.  It  is  because  the  defence  is  bad,  and  not  because 
the  replication  is  good  that  our  judgment  must  be  for  the  plaintiff. 

The  defence  is  bad,  for  the  reasons  expressed  by  the  Lord  Cbikf 
Justice.  It  begins,  for  a  further  defence  to  both  counts,  by  saying 
that  '*  Mary  Byrne  was  not  deprived  of  existence  by  being  so  preci- 
pitated into  said  lock."  If  the  defence  had  stopped  there,  I  would 
have  had  great  difficulty  in  saying  that  it  was  bad;  because  that  is 
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a  direct  traverse  of  a  material  allegation  in  the  plaint  and  in  the  T.  T.  1862. 

-  ,        ,  .  Queen's  Bench 

very  words  of  the  plaint. 

Bat  then  the  defence  proceeds  (and  we  must  look  at  the  whole 

of  it,  in  order  to  extract  its  true  nature  and  .character)  to  tell  us 

that  a  third  person  came  and  raised  the  sluices  unlawfully,  and 

inundated  every  person  there,  and  that  hy  that  act  of  the  third 

person,  over  whom  neither  the  defendant  or  his  servants  had  any 

control,  Mary  Byrne  was  drowned.     The  gist  of  that  is,  that  the 

defendant  asserts  he  is  responsible  only  when  his  acts  or  neglect 

is  the  immediate  proximate  cause  of  death.     I  do  not  agree  in  that. 

I  think  that  by  Lord  Campbell's  Act  (9  &  10  Ftc,  c.  93),  as  is 

shown  by  the  plain  language  of  it,  it  was  meant  to  extend  to 

the  case  of  a  death  resulting  from  gross  negligence,  and  in  favor  of 

a  personal  representative,   the  very  law  and  remedy  which  had 

previously  existed  in  favor  of  the  party  in  case  of  injury  short  of 

death.     If  then,  we  are  asked,  what  would  have  been  the  law  if 

this  lady,  instead  of  being  drowned  by  the  inundation,  had  merely 

received    a   bodily  injury,    and    had    lived   to   bring  the  action 

herself?     Could  she  have  maintained  an  action  against  the  owner 

of  the  omnibus  who  had  (perhaps  without  inflicting  any  bodily 

injury)  deposited  her  in  the  lock  of  the  canal ;  or  must  she  have 

sought  a  remedy  solely  against  the  lock-keeper,    who,   probably 

from  the  best  motives,  had  been  induced  to  let  in  the  water?    I 

think  that  it  requires  little  more  than  to  state  the  proposition,  to 

show  that  it  cannot  be  good  law ;  and  simply  because  it  is  not  good 

sense.     Beginning  with  the  case  of  Seoti  v.  Shepherd  {a\  and, 

going  on  through  a  series  of  authorities  to  Lynch  v.  Nurdin  (6), 

and  lilidge  v.  Goodwin  (c),  one  is  not  surprised  to  find  that  the  law 

is  well  settled  by  authority,  th^t  the  party  who  is  guilty  of  the  first 

act  of  trespass  or  neglect  must  be  responsible  for  all  its  natural 

consequences  and  results.     Therefore,  I  have  no  difficulty  in  saying 

that  the  argument  for  the  defendant,  upon  the  construction  of  Lord 

Campbell's  Act,  is  not  sound,  and  that  our  judgment  ought  to  be  for 

the  plaintiff',  overruling  the  demurrer,  the  defence  being  bad  in  law. 

(a)  2  BL  892.  {hi)  I  Q.  B.  29. 

(c)  5  C.  &  P.  190. 
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Court  nC  Cytitqntt  Citimhtv^ 

REGISTRY  APPEALS. 

PARBOLNSON,  Appellant ;  BROPHY,  Respondent. 

PARKINSON,  Appellant ;  AIRD,  Respondent. 

HAMILTON,  Appellant;  NEWCOMEN,  Respondent. 


jV^„,  30.  Parkinson,  Appellant ;  Brophy,  Respondent. 

Dec,  3. 

P&rliAinentaiy  This  was  a  consolidated  appeal  from  the  decision  of  the  Chainnan 
JltTltvic,,  o^  *^«  County  Dublin,  made  at  the  Revision  of  the  List  of  Voters  for 
tioM^^^  ^'  *^®  County  Dublin,  in  October  1864.  The  name  of  the  respondent 
"jd  26,  fonn  ^^  ^j^^  supplemental  list  for  the  barony  of  Coolock  was  objected  to 
schedule  (A).  \^j  the  appellant.  The  following  was  the  case  stated  for  appeal 
of  objection,  **  In  the  notice  of  objection  given  to  the  Clerk  of  the  Peace  the  date 
^I^nk^'CA)  "  was  printed  and  stated  thus :  •  Dated  the  10th  day  of  August,  in  the 
™n^e^^  "  *y®*'  ^®^^-'  ^^^  ^°  ^^®  °^*'®®  served  upon  the  claimant,  also  in 
b^"a^  ^  "print,  the  date  is  stated  as,  «this  10th  day  of  August  1864.'  The 
(R^^^.B*  ^\     *^  supplemental  list  for  the  said  barony  was  duly  published  on  or  before 

'*  the  22nd  of  July.  The  objector  could  not  say  on  what  day  he 
"  signed  the  notices  of  objection,  but  that  they  were  signed  by  him 
"some  time  in  the  month  of  August,  and  after  the  10th  of  August, 
"but  before  they  were  served.  It  was  contended  that  the  notices 
"  were  insufficient ;  and  I  was  of  opinion,  that  as  they  were  not 
*'  proved  to  have  been  signed  on  the  day  they  bear  date,  they  were 
"  bad,  and  I  retained  the  name  of  the,  claimant  on  the  list ;  if  I  was 
*'  mistaken,  his  name  is  to  be  expunged.  There  were  several  other 
''  cases  similar  in  point  of  law  to  the  foregoing,  and  I  have  consoli- 
"  dated  them  with  this  appeal,  and  they  are  to  be  governed  by  the 
"decision  in  this  case. 

''A  list  of  the  names  that  may  require  to  be  expunged  is 

*  Coram  CBrxxn,  J.,  Hates,  J.,  Fitzgsrald,  B.,  Huqhxs,  B., 

FiTZGSRALD,  J.,  DSAST,  B. 
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**  Clerk  of  the  Peace,  and  the  coanterpart  of  that  to  the  person 
«<  objected  to. — C.  J.  Trench.'' 

J7.  Maedonogh^  H,  E.  Chatierion^  and  W.  B,  Kaye^  for  the 
appellant. 

This  case  turns  upon  the  construction  of  the  26th  section  of 
the  13  &  14  Vie.  c.  69**  The  2l8t  section  provides  for  the  pub- 
lication of  the  *' supplemental  list"  upon  the  22nd  of  July  in  each 
year.  By  the  twenty-sixth  section,  any  duly  qualified  voter  may 
object  to  the  claimant's  name  being  retained  upon  the  supplemental 
list,  provided  he  delivers  the  notice  of  objection  to  the  claimant,  or 
leaves  it  at  his  house,  on  or  before  the  20th  of  August  in  each  year. 
The  time  of  signing  the  notice  is  immaterial,  while  the  time  of 
service  is  material.  Primd  facie,  the  notice  was  signed  upon  the 
day  it  bears  date.  If  a  deed  be  dated  when  it  is  delivered,  it  is  to 
be  presumed  that  it  was  dated,  signed,  and  sealed  on  one  and  the 
same  day.  An  agent  about  to  serve  a  notice  to  quit,  will  date 
the  notice  the  29th  of  September,  and  will  then  forward  it  to 
England,  perhaps,  for  the  landlord's  signature,  which  may  be  at- 
tached on  the  27th  of  September,  yet,  could  it  be  said  that  that 
notice  would  be  bad  ?  Proof  of  the  date  of  a  deed  is  never  required. 
A  date  is  requisite  to  the  notice  of  objection,  t.  «.,  a  date  must  appear 
in  the  frame  of  it,  but  the  date  of  the  service  of  the  notice  is  the 
material  point.  If  the  time  of  service  be  questioned,  it  may  be 
proved  by  the  postmaster,  or  by  proof  of  service.     The  notice  must 

*  The  following  are  the  material  portions  of  the  13  &  14  Vic,  c.  69,  s.  26 : — 
"  Eveiy  person  who  shall  be  upon  the  register  of  voters  for  the  time  being,  for 
any  such  comity,  may  object  to  any  other  person  npon  any  list  of  voters,  or  list  of 
ciaimants  for  snch  county,  as  not  baring  been  entitled,  on  the  20th  day  of  July 
then  next  preceding,  to  have  his  name  inserted  in  any  list  of  voters  or  claimants 
for  such  county ;  and  eveiy  person  so  objecting,  should,  on  or  before  the  20th 
day  of  August  in  each  year,  give,  or  cause  to  be  given  to  the  Clerk  of  the  Peace  of 
the  county,  a  notice  according  to  the  form  (N'o.  11)  in  the  said  schedule  (A)  ; 
and  the  person  so  objecting,  shall,  on  or  before  the  20th  day  of  August  in  each 
year,  give,  or  cause  to  be  given  to  the  person  so  objected  to,  or  leave  or  cause  to 
be  left  at  his  place  of  abode,  as  described  in  such  list,  a  notice  accordiug  to  the 
form  (No.  12)  in  the  said  schedule  (A),  or  to  the  like  effect ;  and  every  snch 
objection  shall  be  signed  by  the  party  so  objecting  as  aforesaid.*' 


bbofht's 

CASE. 
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M.  T.  1864.  be  perfect  in  its  form.    It  must  show  first,  that  the  objector  is 
Exch,  Chawt, 
^— — \r— ^     qualified  to  object ;  secondly,  that  the  claimant  is  accurately  named ; 

CASE.  thirdly,  that  the  date  is  anterior  to  the  20th  of  August;  and, 
fourthly,  that  the  notice  of  objection  is  actually  signed  by  the 
objector.  Could  the  Chairman  inquire  whether  a  notice  of  objec- 
tion dated  the  10th  of  August  was  signed  before  or  after  twehe 
o'clock  at  midnight  of  the  9th  of  August?  The  Court  will  only 
look  to  see  if  the  requirements  of  the  statute  have  been  com- 
plied with  on  the  face  of  the  notice :  Samuely  appellant^  Hitch' 
moughy  reipandeni  (a) ;  Rawlins,  appellant.  Overseers  of  West 
Derby,  respondents  (b) ;  Lewis,  appellant,  Roberts,  respondent  (e). 
The  "year"  must  appear  in  the  frame  of  the  notice:  BeenUn 
appellant,  Hockin,  respondent  {d).  The  notice  of  objection  must 
be  personally  signed  by  the  o*bjector:  Toms,  appellant,  Cuming, 
respondent  («).  In  the  latter  case,  while  Maule,  J.,  shows  the 
importance  of  the  claimant  objected  to  proving  the  name  and 
abode  of  the  objector,  as  a  guarantee  of  the  bona  fides  of  the 
objection,  he  does  not  treat  the  time  of  signing  the  notice  of 
objection  as  in  anywise  material. 

The  Solicitor-General  (J.  A.  Lawson),  Sergeant  Sullivan,  and 
P.  Keogh,  for  the  respondent. 

The  question  before  the  Court  is,  not  the  materiality  of  the 
date  of  the  notice  of  objection,  but  whether  the  statute  requires 
the  date  and  signature  to  be  contemporaneous.  The  1 18th  section 
of  the  13  &  14  Vic»,  c.  69i  incorporates  the  schedule  to  that  Act 
with  it.  The  26th  section  of  that  statute  requires  the  objector 
to  serve  two  notices — one  on  the  Clerk  of  the  Peace,  the  other  on 
the  person  objected  to.  The  objection  before  the  Court  is  framed 
in  accordance  with  form  No.  1 2.  What  other  meaning  can  be  put 
upon  the  words,  "  Dated  this  —  day  of  —  1864,"  but  "  Given  this 
—  day  of  — ,"  "  Given  under  my  hand,"  as,  in  a  Precept?  **  Dated " 

(a)  13  Com.  B.,  N.  S.,  3.  (6)  15  Law  Jour.,  0.  P.,  70. 

(c)  31  Law  Jour.,  C.  P.,  51. 
id)  4  Com.  B.  19;  S.  C,  1  Lutw.  Beg.  Cas.  526. 
(0  7  M.  &  G.  88 ;  S.  C,  1  Lntw.  Beg.  Cas.  200. 
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means  the  precise  time  when  the  instrument  is  executed.     "  Dated  "  M.  T.  1 864. 

is  synonymous  with  "Now  when  I  sign  it;"  and  the  objector  is     «^-^-^v ' 

to  State  that  time  correctly  to  the  person  objected  to.  The  case 
argument  of  the  appellant,  as  to  immateriality  of  the  date,  would 
apply  with  equal  force  to  all  the  other  requisites  of  the  statute, 
which  involves  an  absurdity.  The  date  is  not  necessary  to  deeds 
or  to  notices  to  quit,  as  they  both  take  effect  from  delivery. 
Unless  this  Court  overrules  Beenlen^  appellant^  Hockin^  res- 
pondent {a)y  the  notice  under  consideration  was  wrongly  dated. 
''What  is  meant  by  'dated?'  says  Wilde,  C.  J.,  in  that  case. 
"It  means  that  the  time  should  be  fixed  at  which  a  particular 
act  is  done;**  i.e^  when  the  signature  was  attached  to  the  notice 
in  question.  *'  Date "  is  defined  in  Webster's  Dictionary  to  be 
"the  time  when  anything  happened;  the  time  when  anything  is 
to  be  done."  As  the  Legislature  leans  towards  the  franchise,  a 
correct  date  is  required  to  the  notice  of  objection.  A  notice  or 
claim  to  be  put  upon  the  registry  is  construed  more  liberally, 
and  need  not  be  signed  by  the  claimant  personally :  M'^Niffe^ 
appellant^  M*Tiernan,  respondent  {b). 

The  notice  of  objection  must  contain  his  true  place  of  abode 
at  the  time  the  objector  signs  the  notice:  Courtis,  appellant. 
Blight,  respondent  (c) ;  Melbourne,  appellant,  Greenfield,  re- 
spcndent(d).  To  discover  whether  the  objector  has  stated  his 
true  place  of  abode  at  the  time  he  signed  the  notice,  it  is  abso- 
lutely essential  that  the  notice  should  bear  the  true  date  of 
signature.  The  person  objected  to  has  a  right  to  have  every 
advantage  against  his  opponents  arising  from  any  discoverable 
error.  The  presumption  of  law  that  written  instruments  are  signed 
upon  the  day  they  purport  to  bear  date,  may  be  rebutted,  and 
the  date  impeached:  Anderson  v.  Weston (e).  The  claimant  had 
a  perfect  right  to  raise  the  objection;  and  the  Chairman  was 
bound  to  entertain  it,  and  had  ruled  correctly  upon  it. 

(a)  4  Ckmi.  B.,  N.  S.,  19;  S.  C,  1  Lntw.  Beg.  Cob.  526. 
(k)  3  It.  Com.  Law  Bep.  186.  (e)  1  Ee.  &  Gr.  475. 

(d)  1  Ke.  &  Gr.  241.  (e)  6  Bing.  N.  Gas.  296. 
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M.  T.  1864.        H.  E,  Chaiterton  in  reply. 
Exeh,  Cham, 
' ^^— '  The  date  is  immaterial  in  the  form  No.   12.     The  notice  of 

BROPHT  8 

CASE.  objection  need  not  follow  that  form,  but  need  only  be  to  the 
like  effect.  The  headings  in  the  forms  in  the  schedales  to  the 
Act  are  no  part  of  the  Act:  Murphy,  appellant^  Cannor,  res- 
pondentia). The  claimant  should  not  have  been  permitted  to 
impugn  the  notice  by  matters  dehors  the  notice.  Beenlen^  appel- 
laniy  Hoehin^  respondent  {h\  is  no  authority  in  this  case.  The 
question  raised  there  was  not  that  now  before  this  Court.  There 
was  no  subject-matter  there  for  the  Court  to  deal  with,  as  the 
year  in  which  the  notice  was  served  was  omitted ;  and  the  Court 
rightly  held  the  notice  bore  no  date  at  all. 

Cur.  adv.  vuU. 


Pabkinson,  Appellant;  Aibd,  Respondent. 

This  was  a  consolidated  appeal  from  the  decision  of  the  Chair- 
man of  the  County  of  Dublin,  the  Hon.  C.  J.  Trench.  The 
name  of  the  respondent  on  the  claimant's  list  for  the  barony  of 
Rathdown  was  objected  to  by  the  appellant. — "In  the  notice  of 
'*  objection  given  to  the  Clerk  of  the  Peace,  the  date  was  printed 
*<and  stated  thus — 'Dated  the  10th  day  of  August,  in  the  year 
"  1864 ;'  and  in  the  notice  given  to  the  party  objected  to,  the 
"date,  also  in  print,  was — 'Dated  this  10th  day  of  August 
"1864."' 

**  The  list  of  claimants  for  the  barony  of  Rathdown  was  pob- 
"lished  on  the  11th  of  August  1864,  the  last  day  for  its  publication. 
"The  notices  were  not  signed  by  the  objector  until  after  the 
"10th  of  August,  but  were  signed  by  him  between  the  11th  and 
"  the  20th  of  August,  and  before  they  were  served.  The  notices 
"were  duly  served  upon  the  persons  objected  to,  after  the  pub- 
"  lication  of  the  claimant's  list,  and  upon  the  Clerk  of  the  Peace, 
"and  duly  published  by  the  latter.  It  was  contended  that  the 
"  notices  were  insufficient ;  and  I  was  of  opinion,  as  they  had 
"not  been  signed  on  the  day  they  bore  date,  they  were  bad; 

(a)  3  Ir.  Com.  Law  Rep.  203.  (6)  1  Lntw.  526. 
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"and  I  retained  the  name  of  the  claimant  on  the  list    If  I  was  M.  T.  1864. 
''mistakeD,  his  name  is  to  be  expunged/'  &c.,  &C.'— -"  C.  J.  Trbnch.*' 


F.  Maedonoghf  H.  E.  Chaiterton^  and  W.  B.  Kaye^  for  the 
appellant. 

This  case  turns  upon  the  construction  of  the  22nd,  23rd  and 
26th  sections  of  the  13  &  14  Ftc,  c.  69-  Bj  the  former  section, 
the  Clerk  of  the  Peace  is  hound  to  make  out,  on  or  before  the 
9th  of  August  in  each  year,  a  list  of  persons  claiming  to  be  entitled 
to  vote  for  each  county ;  and  by  section  23rd,  to  "  sign  and  publish" 
that  list  on  or  before  the  11th  of  August  in  each  year.  The 
place  of  abode  of  the  objector  means  his  residence  at  the  time 
of  the  service  of  the  objection.  Provided  the  service  of  the  notice 
take  place  before  the  20th  of  August,  the  time  of  signature  is 
immateriaL 

The  Solicitor' General  (J*  A.  Lawson)^  Sergeant  Sullivan^  and 
P.  Keoghj  for  the  respondent. 

Until  the  Clerk  of  the  Peace  ''signs  and  publishes"  the  list  of 
claimants  it  has  no  existence :  Brumfiit^  appellant^  Brenner^ 
respondent  (a). 

Chatterton^  in  reply. 

The  signature  before  the  publication  of  the  list  is  immaterial. 
It  may  be  said  to  have  been  signed  de  bene  esse.  The  list  of 
claimants  was  in  existence  upon  the  9th  of  August,  although 
not  published  until  the  11th. 

Cur.  adv.  vult. 


AIRDS 
CASE. 


Hamilton,  Appellant;  Newcomxn,  Respondent, 

This  was  a  consolidated  appeal  from  the  Chairman  of  the  County      2>cc.  1,3. 
of  Dublin.     The  name  of  the  appellant  in  the  claimant's  list  for  the 
barony  of  >Coolock  was  objected  to  by  the  respondent. 

(a;  1  Ke.  &  Or.  352. 
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M.  T.  1864.       The  following  waa  the  case  stated : — ^*  In  the  notice  of  objection 

l._^ .     **  given  to  the  Clerk  of  the  Peace,  the  date  was  printed  and  stated 

CASE.  *'thu8 — 'Dated  the  13th  daj  of  August  1864;'  and  the  notice 
**  served  upon  the  claimant,  also  in  print,  is  dated  as,  ^'This  13th 
"day  of  August  1864.'  The  list  of  claimants  of  the  said  barony 
''was  published  on  the  1 1th  of  August,  the  last  day  for  its  pub- 
"  lication.  The  objector  could  not  tell  whether  he  had  signed  the 
"notices  on  the  13th,  the  day  of  their  date,  or  one  or  two  days 
"afterwards.  It  was  contended  that  the  notices  were  insufficient; 
"  and  I  was  of  opinion,  that  as  they  were  not  proved  to  be  signed 
"  on  the  day  they  bore  date,  that  they  were  bad ;  and  I  retained 
"  the  name  of  the  claimant  on  the  list.  If  I  was  mistaken,  his 
"  name  is  to  be  expunged,"  &c.,  &c. — "  C  J.  Trench." 

The  Solicitor- General  (J.  A,  LawsonJ^  Sergeant  Sullivan^  and 
P,  Keogh,  for  the  appellant. 

The  presumption  upon  the  evidence  as  stated  is,  that  the  notices 
in  this  case  were  signed  upon  the  1 3th  of  August.  It  was  necessary 
for  the  respondent  to  prove  that  the  notices  were  not  signed  on  the 
13th :  Anderson  v.  Weston  and  Badeock  (a) ;  Avery  v.  Bowden(b); 
Williams  v.  The  East  India  Company  {e) ;  Mae  Mahon  v.  Len- 
nard{d). 

F.  Macdonogh^  H,  E.  Chatterton,  and  W.  B.  Kaye^  for  the 

respondent. 

This  appeal  is  not  distinguishable  from  that  of  Parkinson, 
appellant,  Brophy,  respondent  («);  nor  was  there  any  ground 
for  the  appeal.  The  facts  were  conclusive  against  the  appellant; 
and  on  them  the  Chairman  should  have  ruled  the  case  against 
him:  Bretherton  on  Registration,  pp.  230  and  199»  par.  4. 


Sergeant  Sullivan,  in  reply. 


Cur,  ad.  vult. 


(a)  8  Scott,  583.  (6)  6  £L  ft  B.  973. 

(c)  3  East,  199.  {d)  6  H.  of  L.  Gas.  993. 

(«)  Supra 
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Dbast,  B.  M.  T.  1864. 

Exch*  ChoMw 

In  these  three  cases  the  question  is,  whether  the  Chairman      ^ ' 

BBOPHT, 

was  right  in  deciding  that  notices  of  objection  purporting  to  be    jjxd,  ams 

signed  on  the   10th  and   13th  of  August   respectively,  but  not         cask, 

signed  on  these  days,   were  insufficient.      The  question  depends 

on  the  true  construction  of  the  26th  section  of  the  Parliamentary 

Voters  Act,    and  the  form  of  objection  No.  12  in  the  schedule 

to  that  Act.     The  26th  section  requires  the  party  objecting  to 

any  existing  voter,  or  any  new  claimant,  to  serve  on  the  person 

objected   to,  on  or  before  the  20th  of  August  in  each  year,  a 

notice,  according  to  the  form  No.  12  in  the  schedule  A,  or  to 

the  like  effect;  and  requires  every  such  notice  to  be  signed  by 

the  party  objecting.      By  the   118th  section,  the  schedules  are 

declared  to  be  a  part  of  the  Act;  and  the  form  No.  12  contains 

at  the  foot  these   words  : — "  Dated  this  —  day  of  18 — . 

*'  Signed,  A  B,  of  ^  place  6f  abode ,  being  now  registered 

'*  or  on  the  list  of  voters  for  the  county  of /*    It  was  admitted 

by  Counsel  for  the  appellant  that,  taking  the  section  and  the  form 

together,  the  Act  requires  that  the  notice  should  contain  a  date  y 

and  that  at  once  distinguishes  it  from  the  cases  of  deeds,  which 

do  not  require  a  date,  and  from   which,   according  to  Co.  Lii.y 

6  a,  the  date  was  in  ancient  times  frequently  or  usually  omitted  f 

and  the  cases  of  notices  to  quit,  to  the  efficacy  of  which  a  date 

is  not  essential.      It  was  contended,  however,  that  it  was  not 

necessary  that  the  notice  should  contain  an  accurate  statement 

of  the  date,  but  that  any  date  between  the  22nd  of  July  and 

the  20th  of  August,  in  the  case  of  persons  already  on  the  register, 

or  between  the  9th  of  August  and  the  20t)i  of  August,  in  case 

of  claimants,  would  suffice,  because  it  was  utterly  immaterial  to 

show  upon  what  precise  day,  in  those  intervals,   it  was  actually 

signed  by  the  objector.    I  cannot  concur  in  that  argument,  or  in 

the  allegation  of  immateriality,  on  which  it  was  based.      When 

an  Act  of  Parliament  requires,  as  it  is  admitted  the  Act  here 

required,  that  a  document  signed  and  ^  intended  to  be  served  upon 

another  should  state  its  date — that  is,  the  day  on  which  it  was 

signed ;  for  one  would  presume  that  it  was  for  the  purpose  of  giving 
VOL.  15.  45  L 
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M.  T.  1864.  information  to  the  party  on  whom  it  was  to  be  served  of  the 
%     "^    »'     exact  date — ^that  is,  of  the  precise  day  on  which  it  was  signed, — 

BROPHT, 

AiRD,  AND  and  that  the  Legislature  did  not  contemplate  the  insertion  of  An 
CASE.  imaginary  date,  like  that  which  has  been  inserted  in  the  cases 
before  us;  for  we  have  not  to  deal  with  the  case  of  mistakes. 
Li  the  cases  before  us  there  has  been  no  mistake.  The  objector 
states  that  he  is  positive  the  objections  were  not  signed  on  the 
10th,  when  they  purported  to  have  been  signed ;  and  he  is  unable 
to  state  at  what  day  between  that  day  and  the  20th  they  were 
actually  signed. 

Li  the  absence  of  some  preponderating  inconvenience,  I  think 
we  ought  to  require  a  strict  compliance  with  what  the  Act  pur- 
ports to  require  on  the  part  of  the  objector.  Any  one  reading 
the  form  would  I  think  come  to  the  conclusion  that  the  person 
signing  was  to  specify  in  the  document  signed  the  day  on  which 
he  signed  it.     It  contains  a  blank  for  the  day,  after  the  words 

"  dated  this  —  day  of ,"  and  after  the  signature  and  place 

of  abode  come  the  words,  '*  being  now  registered,"  &c. ;  the  word 
"  now "  plainly  referring  to  the  blank  which  was  to  be  filled  op 
with  the  day  of  the  month.  But  it  does  not  rest  on  the  pre- 
sumption which  one  would  draw  from  the  language  of  the  statute. 
The  decisions  upon  the  similar  form  in  the  analogous  English 
Act  are  in  my  opinion  conclusive  upon  this  question.  In  Tom 
V.  Cuming  (a),  it  was  decided  that  the  objection  must  be  signed 
by*  the  party  objecting  personally;  thus  indicating  the  disposition 
on  the  part  of  the  Court  to  require  literal  compliance  with  the 
terms  of  the  Act. 

Then,  in  Beenlen  v.  Hockin  (6),  the  Court  of  Common  Pleas 
held  that  it  was  indispensable  that  the  notice  of  objection  should 
state  the  year.  In  giving  the  judgment  of  the  Court,  Tindal,  C.  J., 
says : — "  I  am  not  at  liberty  to  entertain  considerations  of  incon- 
'*  venience,^  because  I  have  no  difficulty  in  collecting,  from  the 
<' language  of  the  statute,  that  it  was  intended  that  the  notices 
"  should  be  dated.**  What  jis  meant  by  "  dated '?  It  means  that 
the  time  should  be  fixed  at  which  a  particular  act  is  done.    If 

(a)  1  Lutw.  200.  (6)  1  Lntw.  526. 


COMMON  LAW  REPORTS.  355 

it  means  that  the  time  should  be  fixed  at  which  the  act — that  M.  T.  1864. 
is,  the  signature  of  the  notice — is  done,  ought  not   the   daj  as     -_ 

BROPH7 

well  as  the  year  be  fixed.  Otherwise,  how  is  the  time  at  which  airo,  and 
it  is  done  fixed  ?  But  the  decisions  as  to  the  place  of  abode  of  case. 
the  objector  appear  to  me  to  be  conclusive  upon  this  question. 
In  Knowles  v.  Brooking  (a),  it  was  held  by  Tindal,  C.  J.,  Colt- 
man,  J.,  and  £rle,  J.  (Maule,  J.,  dissenting),  that  the  place  of  abode 
stated  in  the  objection  should  be,  not  that  stated  opposite  the  name 
of  the  objector  on  the  list  of  voters,  but  his  true  place  of  abode 
at  the  time  of  giving  the  notice.  That  was  again  discussed  in 
Meiboume  v.  Greenfield  (6),  and  the  Court  came  to  a  similar 
conclusion ;  and  Erie,  C.  J.»  says,  page  276 : — ''  I  am  of  opinion 
*'that  the  words^  taken  in  their  ordinary  acceptation,  would  mean 
*4he  present  place  of  abode  of  the  objector  when  he  signs  the 
** notice.''  Crouder,  J.,  says,  page  277: — "I  cannot  entertain  a 
"  doubt  that  any  man  who  finds  that  he  is  bound  by  the  direction 
"  of  an  Act  of  Parliament  to  sign  a  notice  thus,  A  B  of  (place  of 
"abode),  would  understand  the  Act  to  mean  that  the  person  was 
*Uo  sign  and  date  the  notice  from  the  place  of  abode  at  which 
**he  is  at  the  time  of  signing."  Then,  if  the  party  objecting  is 
required  to  state,  for  the  information  of  the  party  objected  to, 
his  true  place  of  abode  at  the  time  he  signs  the  notice  of  objec- 
tion, it  necessarily  follows  that  he  should  state  truly  in  the  objection 
the  time,  including  the  day  of  the  month  on  which  he  signs  it.  If 
he  do  not,  how  is  the  other  party  objected  to  to  find  out  what 
was  his  place  of  abode  at  the  time  of  signature,  if  the  time  of 
signature  be  left  undefined  and  at  large,  within  the  limits  con- 
tended for  here  on  behalf  of  the  appellants  ? 

It  has  been  contended  that  it  was  immaterial  what  was  the  date 
of  the  notices  of  objection,  provided  it  were  between  the  limits  to 
which  I  have  referred ;  but  I  think  that  is  not  a  question  into  which 
we  ought  to  enter.  Our  duty  is  to  decide  whether  the  Act  requires 
it,  and  not  to  discuss  the  reasons  for  requiring  it.  Accordingly,  I 
find  that  Tindal,  C.  J.,  says,  in  Knowles  v.  Brooking {e): — "I 

(a)  1  Lutw.  461.  (6)  Ke.  &  Or.  261. 

(c)  1  Lutw.  468. 
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M.  T.  1864.  *' forbear  to  enter   upon   any  examination  of  the  convenienoe  or 

Sxehm  Cham, 
%  -    V   ■■  /     '*  inconvenience  of  either  decision,  not  only  because  thej  appear  to 

BKOFHT, 

AiRD,   AND    "me  to  be  nearly,  if  not  quite,  balanced,  bat  because  I  think 

CAJBM,         **that,  unless  there  is  some  preponderance  in  that  respect,  onr 

"  determination  ought  to  rest  on  the  words  of  the  statute  itself." 

I  therefore  think  it  unnecessary  to  assign  any  reasons  for  the 
signature  requiring  a  true  or  accurate  date  to  be  given  to  those 
notices  of  objection.  But  if  it  were  necessary,  I  think  it  would 
not  be  difficult  to  suggest  reasons  for  requiring  such  accuracy.  It 
might  happen,  for  instance,  that  a  notice  dated  the  23rd  July, 
might  be  served  on  the  voter  on  the  20th  of  August,  and  he  might 
inquire  at  the  place  of  abode  of  the  objector  stated  in  it,  and 
finding  that  no  such  person  lived  there  on  the  23rd  of  July,  might 
go  before  the  Registry  Court,  relying  on  that  answer  to  the 
objection,  without  being  prepared  with  any  proof  of  his  qualifi- 
cation, and  then  he  might  be^  turned  round  by  proof  on  the  part 
of  the  objector,  that  the  objection  was  not  signed  until  the  19th 
of  August,  and  that  he  was  then  residing  at  the  place  stated  in  it 
as  his  place  of  abode. 

The  case  No.  2,  Parhintan^  appeUafU^  Airdj  respondent^  on 
our  list  of  appeals,  is  an  illustration  of  the  difficulties  which 
might  arise  from  holding  that  the  statute  did  not  require  aceuracj 
of  date.  There  the  objection  was  to  one  appearing  on  the  list  of 
claimants.  The  objection  was  dated  the  10th,  and  the  list  was 
not  published  until  the  11th.  The  claimant  then  concluded  that 
the  objection  was  bad,  as  the  list  was  not  published  until  the 
11th,  and  the  objector  sought  to  get  rid  of  the  objection  by 
proving  that  the  objection  was  not  signed  until  after  the  lOth, 
when  it  purported  to  have  been  signed. 

That  shows  that  inconvenience  may  result  from  the  doctrine 
contended  for  by  the  appellant,  that  the  objector  may  date  his 
notice  on  one  day,  and  prove  it  was  signed  on  some  other  daj 
within  the  limits  to  which  I  have  referred.  But  independently 
of  any  considerations  of  oonvenience  or  inconvenience,  I  rest  mj 
judgment  on  the  words  of  the  Act,  the  form  given  in  the  schedule^ 
and  the  decisions  on  the  similar  English  Act,  which  leave  no 
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doubt  on  mj  mind  aa  to  what  was  required  bj  the  Legislature  to  M.  T.  1864. 
be  inserted  in  a  notiee  of  objection.  ^..^ — \r~^^ 

I  altogether  disclaim  the  principle  of  construction,  to  which  aihd,  and 
some  reference  has  been  made,  that  the  Court  should  lean  in  cask. 
favor  of  the  franchise.  I  recognise  no  such  principle  as  appli- 
cable to  the  questions  arising  before  this  Court.  Thej  are  to  be 
decided  like  all  other  questions  upon  modern  Acts  of  Parliament, 
according  to  the  construction  which  the  Court  ought,  on  the 
settled  principles  of  construction,  to  put  upon  the  language  used 
by  the  Legislature.  If,  on  the  one  hand,  it  was  the  intention  of 
the  Legislature  that  certain  classes  of  persons  possessing  certain 
defined  qualifications  should  exercise  the  elective  franchise,  it 
was  equally  their  intention  that  those  who  did  not  possess  those 
qualifications  should  be  excluded  from  its  enjoyment.  It  is  the 
province  and  the  duty  of  the  Revision  Courts  in  the  first  in- 
stance, and  of  this  Court,  on  appeal  from  them,  to  determine 
within  which  class  any  claimant  of  the  franchise  is  to  be  placed, 
and  that  is  to  be  determined  by  the  application  of  the  words  of 
the  Act  regulating  the  franchise,  interpreted  in  their  ordinary 
sense,  to  the  facts  of  each  particular  case. 

CBbien,  J.,  FiT20BBALD,  B.,  HuGHES,  B.,  and  Fitzgerald,  J., 
concurred. 

Hates,  J. 

It  is  quite  plain,  from  looking  at  the  form  given  in  the  statute, 
that  the  notice  of  objection  ought  to  bear  on  the  face  of  it  a 
perfect  date,  that  is,  it  should  be  dated  as  of  a  certain  day,  month, 
and  year;  but  then  the  question  arises,  whether  the  precise  and 
true  date  of  signature  is  material;  and  whether  the  instructions 
thus  given  by  the  form,  must  be  strictly  observed,  so  that  any 
deviation  from  the  true  date  of  signing  the  notice  will  necessarily 
vitiate  the  notice,  whether  such  deviation  has  arben  from  mistake 
or  design  ?  To  judge  of  the  materiality  of  the  date,  let  us  consider 
the  purposes  for  which  it  is  required*  Two,  and  only  two,  purposes 
have  been  suggested,  one  for  giving  certainty  to  the  subject  of  the 
objection,  and  the  other  for  giving  certainty  to  the  person  of  the 
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M.  T.  1864.  objector.     In  order  to  fix  with  precision  the  very  test  on  which 
•^-\     _' '    the  partj  objected  to  is  said  to  appear,  inasmuch  as  that  is  not 

BROPHT 

▲iRD,  AND  specified  in  the  bodj  of  the  notice,  but  is  to  be  collected  by  a 
CASE.  reference  to  the  date,  it  will  be  necessary  to  fix  a  time  after  the 
publication  of  the  list  referred  to ;  but  it  appears  to  me,  for  that 
purpose,  to  be  wholly  immaterial  what  day  may  be  fixed  on, 
between  the  time  of  publication  and  the  service  of  the  objection. 
But  then  it  is  said,  for  the  respondent,  that  the  date  thus  to  be 
given,  must  not  only  be  a  perfect  date,  but  must  also  be  the  very 
date  on  Which  the  objection  has  been  signed,  and  that  any  mistake 
in  that  respect  would  be  fatal.  I  can  see  neither  reason  or  autho- 
rity for  that.  The  expression  '*  true  date "  used  by  Wilde,  C.  J., 
in  Beenlen  v.  Hochin  (a),  is,  so  far  as  regards  any  greater  par- 
ticularity than  I  have  mentioned,  wholly  extra-judicial.  Besides 
fixing  the  precise  test  referred  to  in  the  objection,  the  only  other  use 
that  has  been  attributed  to  the  insertion  of  the  date  is  the  fixing  of 
the  residence  of  the  objector,  at  the  time  the  notice  purports  to  be 
signed.  For  that  purpose,  I  think  it  important,  as  supplying  the 
person  objected  to,  with  notification  of  his  whereabouts  at  that  time, 
and  by  which  notification  he  must  be  bound,  so  that  if  it  be  found 
on  inquiry  that  on  the  day  mentioned  the  objector  was  not  resi- 
dent as  he  describes  himself,  then,  on  proof  of  that  fact,  the  notice 
of  objection  will,  I  think,  fall  to  the  ground.  The  insisting  on  the 
insertion  of  the  very  date  on  which  the  objection  is  signed  might 
be  productive  of  great  inconvenience.  Thus  it  might  happen,  that 
on  the  day  the  objector  signed  the  notice,  he  might  be  temporarily 
resident  in  an  hotel,  or  in  the  house  of  a  iriend,  while  in  a  state  of 
transition  from  one  place  of  residence  to  another,  perhaps  not  then 
determined  on.  And  it  certainly  would  convey  more  useful  infor- 
mation to  the  voter,  were  he  to  give  his  true  and  well-known 
residence  at  a  time  shortly  previous  to  that  on  which  his  signature 
is  affixed,  than  to  insert  the  place  of  temporary  sojourn  at  that 
tinie.  In  short,  I  think,  every  useful  purpose  will  be  served  by 
inserting  as  the  day  of  the  date  some  day  between  the  publication 
of  the  list  and  the  service  of  the  notice  of  objection,  at  which  the 

(a)  1  Lutw.  526 ;  8.  C.  4  Com.  B.  19. 
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party  was  actually  resident  at  the  place  as  of  which  he  describes  M.  T.  1864. 

Exch.  Cham, 

himself.  »>■     i      * 

BROPBT, 

Holding  these  views,  I  think  the  notice  mentioned  in  Parkinson     aibd,  ani> 
v.  Brophy  was  sufficient,  and  in  Parkinson  v.  Aird^  insufficient.         cask. 
I  also  think  that  in  Hamilton  ▼.  Neweomen  it  was  sufficient. 


MORIABTY,  Appellant;  WYNNE,  Respondent.* 
AHEABN,  Appellant ;  WYNNE,  Respondent. 


Dee.  1, 17. 


This  was  an  appeal  from  a  decision  of  the  Chairman  of  the  East  13  &  14  Ftc., 

c  69  (Parlia- 
Riding  of  the  county  of  Cork,  made  at  the  revision  of  the  list  menuiy    Vo- 

of  voters  for  the  borough  of  Mallow,    1864: — "The    appellant  g,  113. 

"  appeared  upon  the  register,  as  having  a  qualification  of  a  £20       The    name 

**  rentcbarge,  on  the  list  No.  8  of  voters  for  the  borough  of  Mallow,  the  person  ob- 
jected to  rnuBt 

"  The   respondent  objected,  and  in  proof  of  his  objection  gave  in  be  indorsed 

npon  both  the 

'*  evidence,  duly  stamped  with  the  stamp  of  the  Mallow  post-office,  notices  of  ob- 

"  a  notice  of  objection,  directed  to  the  appellant  at  his  place  of  to    the    post- 

"abode,  as  described  in  the  list  of  voters.     On  the  back  of  the      An  objector 

"notice  so  produced  the  name  and    address  of  the  voter  were  P"^®    ^  ^ 

"written.     On  behalf  of  the  voter  was  produced  a  copy  of  the  ^}^.  ^^  ^^\ 

"notice  sent  to  him  by  post;  and  on  the  back  of  the  notice  so  stamped  by  the 

''  postmaster, 

"  sent   neither  the  name  nor  the  address  of  the  voter  appeared,  with  the  name 

and  address  of 

"  It  was  proved  that  the  notice  was  sent  in  an  envelope,  postage  the  voter  ob- 
jected  to  in- 

"free,  by  post  to  the  voter,  with  the  same  address  on  the  envelope  dorsednponit. 

The  duplicate 

"as  stated  on  the  back  of  the  stamped  notice.      The  only  point  notice  of  ob- 

"  relied  on  by  the  voter  was,  that,  inasmuch  as  the  stamped  notice  dorsed,'  was 
"of  objection   had   the   name   and   address  of  the   voter  written      ^^    ^    ^^ 
"thereon,  the  copy  sent  to  him  by  post  without  such  name  or  ^^^^Jjij^di-"* 

"  address  on  the  back  thereof  was  not  in  that  respect  a  duplicate,  ""o^ted  to  the 

^  ^  '   same    address 

as  Uie  indorse- 
ment of  the  stamped  notice. — Held^  thatthe  notice  serred  was  not  a  **dnplicate,*' 
and  was  not  duly  "directed"  to  the  party  objected  to  (Fxtzobbald,  B.»  and 
Dbast,  B.,  disseTUientibus), 

*  Coram  0*Brieii,  J.,  Hatbs,  J.,  Fitzgbbald,  B.,  Hughbs,  B., 

FiTZOEBALD,  J.,  and  Dbast,  B. 


wtnnb's 

CASE. 
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M.  T.  1864.  '*  within  the  meaning  of  the  Act.  I  held  the  stamped  notice  given 
*  'Mn  evidence  was  sufficient;  and  I  called  on  the  voter  to  prove 
"  his  claim.  On  his  declining  to  do  so,  reljing  on  the  point  already 
*'  adverted  to,  I  expunged  the  name ;  and,  if  the  Court  should  be 
''  of  opinion  that  there  was  not  a  sufficient  notice  of  objection, 
"the  name  ought  to  be  retained. — D.  B.  Eeans.** 

•/.  C  Neligan  and  W.  Jf.  Johmony  for  the  appellant. 

The  d6th  section  of  the  13  &  14  Vic^  c.  69»  declares  who 
may  object  to  a  voter's  name  being  inserted  upon  any  list;  and 
the  lldth  section  declares  the  mode  in  which  an  objection  is  to 
be  made.  The  notice  of  objection  served  upon  the  voter  failed  to 
comply  with  the  requirements  of  the  113th  section,  in  two  respects; 
in  the  first  place,  the  notice  was  not  sent  by  post,  open^  bat  in 
an  envelope ;  secondly,  the  notice  was  not  a  duplieaie  of  that 
delivered  to  and  stamped  by  the  postmaster,  as  it  did  not  contain 
the  name  and  address  of  the  voter  upon  the  back. 

The  corresponding  section  of  the  Registration  Act  in  England 
(7  Ftc,  c.  18,  s.  100)  has  been  construed  very  strictly;  and  it 
has  been  distinctly  decided  that  the  notice  in  question  was  not 
"  a  duplicate  " :  Birch,  appellant,  Edwards^  respondent  (a) ;  Tanu, 
appellant^  Cuming^  respondent  {by~per  Tiadal,  C.  J.  Whether 
the  notice  served  on  the  voter  was  a  duplicate  or  not,  is  the 
sole  question  raised  by  this  appeal:  Nunn,  appellant,  Denion, 
respondent  (c) — per  Tindal,  C.  J. 

C  Andrews  and  H.  Leslie^  for  the  respondent. 

It  is  sufficient  if  the  notice  of  objection  reach  the  hands  of  the 
person  objected  to :  Homsby^  appellant,  Robson,  respondent  (d). — 
[Fitzgerald,  J.  That  is,  in  case  you  have  complied  with  all  the 
requirements  of  the  statute.] — The  production  of  the  notice  stamped 
by  the  postmaster,  and  returned  to  the  person  producing  it,  is 
evidence  that  the  notice  of  objection  reached  the  person  objected 

(a;  5  Com.  B.  45>49.  (6)  7  Com.  B.  88-98. 

(c)  1  Lutw.  178-183. 
id)  Ke.  &  Or.  06;  S.  C,  1  Com.  B.,  N.a,  68. 


WYNNES 

CASE. 
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to:  LeunSf  (xppellantf  EobertSy  respondent  {a).    The  service  of  the  M.  T.  1864. 

notice  in  an  envelope  was  immaterial :  Smith,  appellant,  Huggett^ 

reipondeni  (b).     It  is  sufficient  if  the  notice  reach  the  hands  of  the 

party  objected  to :  Jones,  appellant^  Innons,  respondent  (c) ;  Smith, 

appellant,  Huggeit,  respondent  {d).    As  to  whether  this  Court  can 

go  into  the  whole  case,  or  only  the  points  ruled  by  the  Chairman — 

West,  (qtpeUant,  Rohson,  respondent  (e). 

W,  M.  Johnson,  in  reply. 

Smith,  appellant,  Huggett,  respondent,  and  Jones,  appellant^ 
InnonSj  respondent,  have  no  application  here.  There,  it  was 
sufficient  to  serve  the  notices  of  objection  upon  the  overseers 
of  parishes;  and  several  objections  were  made  up  in  packets. 
There  was  no  dispute  in  those  cases  as  to  the  notice  served  being 
a  duplicate  of  the  original.  Here,  the  only  question  is,  whether  the 
notice  served  was  a  duplicate  or  not. 

Cur,  adv,  vult. 


/ 


Dbast,  B. 

In  this  and  the  next  case  {Ahearn,  appellant,  Wynne,  re-  2>ee.  17. 
spondent),  the  only  question  reserved  by  the  Chairman  is,  whether 
there  was  evidence  of  the  service  of  notice  of  the  objection  on 
the  appellants?  To  prove  due  service,  the  respondent  produced 
a  duplicate^  of  the  notice  of  objection,  stamped  by  the  postmaster, 
pursuant  to  the  113th  section  of  the  Parliamentary  Voters  Act, 
complying  in  all  respects  with  the  terms  of  the  section,  containing 
upon  the  back  of  it  the  address  of  the  appellant,  as  appearing  on 
the  then  register.  The  production  of  that  stamped  duplicate  is 
made  by  the  113th  section  evidence  of  its  receipt  by  the  voter 
at  the  place  mentioned  in  the  duplicate,  at  the  time  at  which, 
according   to  the  ordinary  course  of  post,   it  would  have   been 

(a)  11  Com.  B.,  N.  S.,  23 ;  S.  C,  3  Jar.,  N.  S.,  485;  S.  C,  31  Law  Jour., 

C.  P.,  51. 

(6)  11  Com.  B.  55;  S.  C,  Ee.  &  Gr.  434. 

(c)  Ke.  &  6r.  21.  ((f)  Su^pra. 

(e)  Ke.  &  Gr.  154 ;  S.  C,  3  Com.  B.  431. 
VOL.  15.  46  I* 


Wynne's 

CA8E. 
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M.  T.  1864.  delivered  at  that  place.     No  objection  was  made  to  the  correctness 
of  the  duplicate  produced ;  nor  was  it  contended  that,  in  the  ordi- 
nary course  of  post,  the  notice  would  not  have  reached  the  place 
mentioned  in   it.     Bat  a  notice,  corresponding  with  the  alleged 
duplicate  in  all  respects,  except  that  it  did  not  contain  any  address, 
was  produced,  along  with  an  envelope  bearing  an  address  exactly 
corresponding  with  that  indorsed  on  the  duplicate,  and  the  proper 
post-office  stamp  was  produced  on  behalf  of  the  voter ;  and  it  was 
contended  that  proved  the  document  retained  and  produced  by  the 
objector  was  not  a  duplicate  of  that  transmitted  by  the  post.    I 
am  of  opinion  that  the  objector  here  has  done  all  that  was  re- 
quired of  him  by  the  113th  section.     That  section  requires  him, 
in  a  case  like  the  present,  to  bring  to  the  postmaster  his  notice 
of  objection,  '*  duly  directed,"  open  and  in  duplicate.     That  he  has 
done  in  the  present  case.    The  notice  is  brought  to  the  postmaster, 
duly  directed,  open  and  in  duplicate ;  and  the  only  possible  objec- 
tion is,  that  the  direction  which  was  endorsed  on  the  duplicate 
retained  was  put  on  an  envelope,  and  in  that  state  handed  with 
the  other  duplicate  to  the  postmaster.    If  the  section  requires  that 
the  direction  which  the  objector  is  required  to  give  to  the  post- 
master, in  order  to  enable  him  to  transmit  the  notice  of  objection 
to  the  voter,  should  be  on  the  same  piece  of  paper  as  the  notice, 
then  the  objector  here  has  failed  to  comply  with  the  provisions 
of  the  section.     But  I  do  not  see  anything  in  the  words  of  the 
section  which  necessitates  such  a  construction.     What  he  is  to  do, 
as  I  said,  is,  to  bring  to  the  postmaster  the  notice  and  duplicate, 
duly  directed.     The  postmaster  is  then  to  compare  the  notice  and 
duplicate,   and,   on   being  satisfied   that   they   are   alike   in   their 
addresses  and  contents,  he  is  to  forward  one  to  one  address,  and 
he  is  to  give  the  other,  duly  stamped,  to  the  objector.     That  is 
the  duty  imposed  on  the  postmaster  of  satisfying  himself  that  he 
has  got  from  the  objectors  the  written  materials  to  enable  him  to 
transmit  the  notice  to  the  proper  address ;  and  his  stamp  is  then 
made  evidence    that  he  has   got   from    the  objector  the  proper 
instructions  to  enable  him  to  effect  such  transmission.     In  no  part 
of  the  section  can  I  find  any  words  importing  that  the  direction 
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given  bj  the  objector  to  the  postmaster  with  the  notice  is  to  be  M.  T.  1864. 

^  -  .  _  ,  .  Exeh,  Cham. 

written  on  the  same  piece  of  paper  as  the  notice.     I  see  nothing     <■-    y      * 

to  prevent  its  being  done,  as  in  the  present  case,  by  handing  to        case. 
the  postmaster  an  envelope  containing  externally  the  direction  of 
the  party  objected  to. 

The  case  of  Birch  v.  Edwards  (a)  appears  to  me  not  to  be  an 
authority  for  the  proposition  contended  for  by  the  appellant,  but 
rather  the  reverse.  There  the  Court  decided  that  the  production  of 
a  duplicate  containing  on  the  face  of  it  the  address,  but  not  having 
on  it  any  external  address,  was  not  a  compliance  with  the  corres- 
ponding section  of  the  English  Act.  They  held  that  the  duplicate 
produced  by  the  objector  should  show  what  was  the  direction  given 
to  the  postmaster  with  respect  to  the  transmission,  and  that  to  show 
that  it  should  bear  an  external  address.  Goltman,  J.,  says,  when 
the  statute  speaks  of  a  document  to  be  transmitted  by  the  post, 
^'duly  directed  to  the  person  to  whom  it  is  to  be  sent,  it  can  only 
"contemplate  a  direction  in  the  ordinary  way,  written  on  the 
"  outside ;"  and  Williams,  J.,  '*  If  the  notice  is  to  be  sent  by  the 
^  post,  it  cannot  be  said  to  be  duly  directed  for  that  purpose  unless 
"it  also  bears  an  external  address."  Here  the  duplicate  produced 
shows  what  was  the  direction  given  to  the  postmaster  with  respect 
to  the  transmission  of  the  notice.  By  that  the  proof  is  complete  on 
the  part  of  the  objector ;  and  I  do  not  think  that  proof  is  displaced 
by  production  of  the  actual  instructions  respecting  its  transmission, 
actually  given  to  the  postmaster  in  writing,  along  with  the  notice, 
and  exactly  corresponding  with  the  endorsement  on  the  duplicate, 
merely  because  they  are  written  on  an  envelope,  containing  the 
notice  intended  for  transmission. 

Fitzgerald,  B.,  concurred  with  Deast,  B. 

FiTZOEBAU),  J. 

It  seems  to  me  that  the  decision  of  the  Court  below  was  erro- 
neous, and  ought  to  be  reversed.  The  objector  was  bound  to 
prove  that  he  had  "given,  or  caused  to  be  left  at  the  place  of 
abode  of  the  party  objected  to,  a  notice  of  objection,"  &c. ;  and 

(a)  5  C.  B.  45. 


wtwrb's 

CASS. 
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M.  T.  1864.  he  might  do  00  by  evidence  of  actual  deliveiy,  or  in  the  maimer 
Exeh.Ckam.    ^^^^^y^^  Y)j  the  113th  section  of  the  statute.      He  selected  the 
latter  course;  and,  as  I  understand  the  case  stated  for  the  pur- 
poses of  this  appeal,  the  Revising  Chairman  held  that  the  notice 
of  objection,  stamped  with  the  post-office  stamp,  and  the  notice 
and  envelope  actually  transmitted  by  post,  were  duplicates,  within 
the  meaning  of  section  113;  and  so  that  the  provisions  of  the 
statute  had   been  complied   with  by  the  objector.      It  may  be 
assumed  that  the  production  by  the  objector  of  the  stamped  dupli- 
cate notice  is  evidence  of  its  having  been  delivered  in  the  ordinary 
course  of  post,  and  that,  if  the  provisions  of  the  statute  have  been 
duly  complied  with  by  the  objector,  the  par^  objected  to  cannot 
defeat  the  objection  by  showing  that,  through  the  default  of  the 
post-office  or  otherwise,  the  notice  did  not  reach  him  in  due  time. 
But  it  seems  equally  clear  that,  if  the  objector  has  not  substan- 
tially complied  with  the  provisions  of  section  113,  he  eannot  rest 
his  case  on    the  production  of  the  stamped  duplicate,  and  mast 
give  evidence  of  actual  service  or  actual  delivery  of  the  notice. 
The  question  then  seems  to  be,   whether,  on  the  facts  stated  in 
the  case,   the  objector  complied  in  substance  with  the  provisioiu 
of  section  113?    It  seems  to  me  that  the  two  notices  to  be  pre- 
sented to  the  post-office  should  be  each  an  original,  signed  with 
the  hand  of  the  objector,  duly  directed  with  a  direction  written 
on  the  outside,  and  should  be  identical  in  all  essentials. 

The  form  of  notice  of  objection  given  in  schedule  B,  No.  15, 
does  not  contain  any  address  or  direction,  because  it  is  to  be 
actually  given  to,  or  left  at  the  place  of  abode  of,  the  party;  bat 
when  the  objector  seeks  to  avail  himself  of  section  113,  then  the 
address  and  external  direction  becomes  a  part  of  the  notice,  and,  as 
observed  by  Mr.  Justice  Maule,  in  Birch  v.  Edwards  (a),  **  a  most 
essential  part  of  the  notice.** 

Let  us  now  refer  to  the  language  of  section  113,  for  the  question 
depends  entirely  on  its  interpretation: — "And  whenever  any  penon 
'*  shall  be  desirous  of  sending  any  such  notice  of  objection  by  the 
'*  post,  he  shall  deliver  the  same  duly  directed,  open,  and  in  dopli- 

(a)  5  Com.  B.  45. 


COMMON  LAW  REPORTS.  365 

*'cate,  to  the  postmaster  of  any  post-office  where  money  orders  M.  T.  1864. 

EmcH.  Cham. 

\  "  V  "       ■  ^ 


CASS. 


"are  received  or  paid,  within  such  hours  as  shall  have  been  pre- 
"viously  given  notice  of  at  such  post-offioe,  and  under  such  ^™^^ 
'*  regulations  with  respect  to  the  registration  of  such  letters ;  and 
''the  fee  to  he  paid  for  such  registration;  which  fee  shall  in 
''no  case  exceed  twopence  over  and  above  the  ordinary  rate  of 
"postage  as  shall  from  time  to  time  be  made  by  the  Postmaster- 
"General  in  that  behalf:  and  in  all  cases  in  which  such  fee 
"shall  have  been  duly  paid,  the  postmaster  shall  compare  the 
"said  notice  and  the  duplicate;  and  on  being  satisfied  that  they 
"are  alike  in  their  addresses  and  in  their  contents,  shall  for- 
"  ward  one  of  them  to  its  address  by  the  post,  and  shall  return 
"the  other  to  the  party  bringing  the  same,  duly  stamped  with 
"the  stamp  of  the  said  post-office."  When  the  statute  directs 
that  '^he  shall  deliver  the  same  duly  directed,  open,  and  in 
duplicate,  to  the  postmaster,"  the  manifest  interpretation  ap- 
pears to  be  that  the  notices  to  be  so  delivered  shall  be  originals, 
each  sigiied  by  the  olyector;  each  externally  and  duly  directed 
and  open,  not  only  for  the  purposes  of  comparison,  but  so  as  to 
indicate  the  nature  of  the  document.  When  the  notices  are  pre- 
sented to  the  postmaster,  he  may  select  either  of  the  two  for 
stamping — [see  Toms  v.  Cuming  (a)'] — and  transmit  the  other. 
In  the  case  before  us,  he  selected  and  stamped  the  notice,  which 
was  duly  directed  by  an  external  direction  on  the  same  paper; 
but  the  matter  transmitted  by  post  consisted  of  two  papers,  viz., 
an  undirected  notice  not  containing  on  any  part  of  it  the  address 
or  direction  of  the  party  for  whom  it  was  intended,  and  an  envelope 
having  on  it  the  name  and  address  of  the  appellant.  In  my  opinion, 
the  notice  kept  for  transmission  was  not  a  duplicate  of  the  other, 
within  the  true  meaning  of  section  1 1 3,  and  is  not  made  so  by 
the  addition  of  the  directed  envelope.  I  have  founded  my  opi- 
nion on  the  plain  language  and  obvious  meaning  of  section  113: 
and  if  it  was  necessary,  many  substantial  reasons  could  be  assigned 
why  the  Legislature  intended  that  the  name  and  address  of  the 
party  to  whom  the  notice  was  to  be  transmitted  should  be  on 

(a)  7  M.  &  O.  88. 


WYNNES 
CASE. 
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M.  T.  1864.  the  same  paper  as  the  notice,  and  not  on  a  separate  paper.    It 

will  be  observed,  on  referring  to  section  113,  that  the  notice  is 
not  only  to  be  op^n,  but  is  to  have  the  character  of  a  registered 
letter — t. «.,  a  letter  in  respect  of  the  correct  deliyery  of  which 
the  post-office  authorities  take  special  precautions.  It  seems  to 
lose  that  character  if,  in  place  of  being  left  open  with  the  proper 
direction  on  t/,  the  notice  is  to  be  inclosed  in  another  paper  or 
envelope,  and  have  thus  nothing  to  distinguish  it  from  an  ordinarj 
post-letter.  The  distinction  will  better  appear  on  referring  to  the 
very  documents  now  before  us. 

The  inspection  of  these  documents  suggests  a  consideration  to 
test  the  validity  of  the  argument  for  the  respondent,  t.  e.,  the  two 
notices  to  be  presented  to  the  postmaster  should  be  of  that  character 
that  he  may  indifferently  select  either  to  be  the  stamped  duplicate. 
Now,  if  in  the  present  case  he  had  selected  the  notice  contained  in 
the  envelope  as  the  one  to  be  retained,  whether  should  he  stamp  the 
notice  or  the  envelope  ?  To  stamp  either  would  be  insufficient;  and 
if,  to  obviate  the  difficulty,  he  affixed  the  stamp  to  both,  no  connec- 
tion would  appear  to  exist  between  them,  unless  supported  by  verbal 
proof  that  the  notice  was  contained  in  the  envelope  at  the  time  of 
stamping. 

It  seems  to  be  safer  to  hold  that  the  statute  should  be  complied 
with,  by  having  the  direction  and  address  of  each  notice  on  the 
same  paper.  It  was  urged  in  the  course  of  the  argument  that  the 
statute  makes  the  production  of  the  stamped  copy  evidence  of  the 
notice  having  been  given  to  the  person  objected  to  "  a<  the  place 
mentioned  in  such  duplicate  ;**  but  that  does  not  make  it  conclusive 
in  the  sense  of  precluding  the  party  from  showing  that  the  statute 
has  not  been  followed — as,  for  instance,  by  producing  the  copy  trans- 
mitted, and  showing  that  it  either  bad  no  direction  at  all,  or  had  a 
direction  different  from  that  on  the  stamped  duplicate.  Toms  v. 
Lucking,  seems  to  show  that  the  party  may  rely  on  proof  that  the 
two  notices  were  not  duplicates. 

Again,  it  was  urged  that  the  prima  facie  proof  of  service  by  the 
production  of  the  stamped  notice  was  not  displaced,  as  it  sufficiently 
appeared  that  the  notice  transmitted  by  post  had  in  fact  reached 
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;he  party;  but  the  Chairman  did  not  act  on  that  view,  nor  could  he  M.  T.  1864. 
in  fact  do  so,  for  it  appeared  on  the  production  of  the  envelope,  by  a 
post-office  endorsement,  that  the  party  objected  to  was  not  known  at 
the  place  of  address. 

My  opinion  on  the  whole  is,  that  where  the  objector  has  complied 
with  the  provisions  of  the  statute,  he  is  not  responsible  for  the  delays 
of  the  post-office,  but  that  he  is  not  entitled  to  rely  on  section  113,  if 
it  is  made  appear  he  has  not  in  substance  complied  with  its  provisions. 

O'Brien,  J.,  Hates,  J.,  and  Hughes,  B.,  concurred  with  Fitz- 

GSEAXD,  J. 

Appeal  allowed. 


CARROLL,  appellants  WALLACE,  respondent.^ 

Xbis  was  an  appeal  from  a  decision  of  the  Chairman  of  the  County 
of  Wicklow,  made  at  a  revision  of  the  list  of  voters  for  that  county 
in  October  1864. 

The  retention  of  the  name  of  the  respondent  upon  the  list  of 
voters  was  duly  objected  to. 

In  the  list  of  voters  objected  to  the  following  entry  appeared : 


Dee.  6. 


ChrUtian-name 

and  sornaine 

of  each  Fenon 

objected  to. 


Place  of  Abode. 


J07,  Edward  ... 


Monaline 


Nature  of 
the  supposed 
Qaidification 

(if  Regis- 
tered. 


Freehold. 


Townland  or  Denomination, 
Street,  Lane  or  other  place 
in  this  Barony,  and  number 
of  House  (if  any)  where  the 
Property  is  situate,  or  name 
of  the  rroperty,  or  name  of 
the  Tenant  (if  any);  oi»,  if 
the  Qualification  consist  of 
a  Rentcharge,  then  the 
names  of  the  Owners  of  the 
Property  out  of  which  such 
Rent  is  issuing,  or  some  of 
them,  and  the  situation. 


BaUyknocken,  Ballinaatock- 
en,  Tinode,  Lacken,  Bal- 
linagee,  Golden-hilL 


13  &  14  Vie. 
c.   69,  ss.   22 

and  55. 

The  suffi. 
ciencv  of  a 
voter  s  qualifi- 
cation is  to  be 
determined  by 
the  Chairman. 
When  he  is  sa- 
tisfied, no  ap- 
peal lies ;  even 
if  the  voter 
have  parted 
with  some  of 
the  lands  in 
respect  of 
which  he  was 
originally 
placed  on  the 
register. 


*  Coram  Fitzoebald,  B.,  Hughes.  B.,  Fitzgerald,  J.,  and  Deast,  B. 
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M.  T.  1864.       "It  was  proved  that  the  respondent  had  parted  with  some  of 

^-  ^^"  ■-'     "  those  denominations  about  a  year  ago,  but  that  he  had  a  freehold 
Wallace's 

CASE.         "  interest  of  £50  in  the  remaining  denominations ;  the  denomina- 

"tions  parted  with  were,  Lacken,  Golden-hill  and  Tinode.     The 

*'  appellant  thereupon  called  on  me  to  expunge  the  name  of  the 

"respondent  from  the  register.     I  declined  to  do  so;   being  of 

"opinion  that  a  sufficient  qualification  was  proved  to  exist  oat 

"of  the  denominations  still  in  his  possession." 

The  Solicitor' General  (J.  A.  LawsonJ  and  P.  Keogh,  for  the 
appellant. 

When  the  respondent  parted  with  the  thvee  denominations  men- 
tioned in  the  appeal,  he  ceased  to  retain  the  same  qualification 
as  described  in  such  register:  section  22  of  the  13  &  14  Vie^ 
c.  69;  Burton^  appellant^  Oery^  respondent  {a).  He  should  have 
sent  in  a  claim  to  be  registered  anew,  in  respect  of  the  lands 
remaining  in  his  possession.  It  was  the  duty  of  the  Chairman 
to  expunge  the  respondent's  name:  section  55  of  13  &  14  Vie^ 
c.  69. 

•/.  E.  Walsh  and  Coates,  for  the  respondent. 

The  55th  section  of  the  13  &  14  Ftc,  c.  69,  provides  for  the 
correction  of  the  list  of  voters,  first,  by  the  absolute  removal  of 
the  voter's  name  therefrom,  and,  secondly,  by  a  conditional  ex* 
pungement,  at  the  discretion  of  the  Chairman,  if  the  matters 
insufficiently  described  be  not  supplied  to  his  satisfaction.  Burton^ 
appellant^  Gery^  respondent^  turned  on  a  franchise  unknown  in 
Ireland,  viz.,  a  £50  occupation  franchise ;  and  the  voter  in  that 
case  had  parted  with  all  the  property  which  had  constituted  his 
original  qualification.  If  a  voter  sells  fifty  out  of  a  hundred  acres, 
is  his  possession  altered ;  should  he  serve  a  new  claim  ? 

Fitzgerald,  B. 

The  whole  question  here  is,  whether  the  respondent,  under  the  cir- 
cumstances, retained  a  sufficient  qualification,  so  as  to  entitle  him  to 

(a)  5  M.  &  G.  7. 
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remain  on  the  register,  under  the  22nd  section — t.  «.,  had  he  the  M.  T.  1864. 
qaalification  required  by  the  Act  of  Parliament  ?    The  sufficiency  of     *,i-V-— * ' 

W  A  IjIjACE's 

that  qualification  could  be  determined  by  service  of  an  objection. 

CASE. 

The  sufficiency  was  duly  questioned  in  the  Court  below,  and  was 

adjudged  by  the  Chairman  to  be  sufficient ;  therefore  the  appeal 

must  be  dismissed.  « 

Appeal  dismissed. 


CARROLL,  Appellant;  FISHER,  Respondent.* 


Dec.  6. 


This  was  an  appeal  from  a  decision  of  the  Chairman  of  the  County  The  Chainnan 

is     the     sole 

of  Wicklow,  made  at  the  revision  held  for  that  county  in  October  judge  of  the 

admissibilitjof 

1864. — "  George  Fisher  claimed  to  be  placed  on  the  register  as  evidence  ten- 
dered ;    there- 

'*  a  fifty-pound  freeholder,  in  respect  of  property  held  for  an  estate  fore  an  appeal, 

"of  freehold,  and  purporting  to  be  devised  to  him  by  the  will  of  ground    that 

"  his  father  George  Fisher.     The  only  evidence  of  the  devise  pro-  y^^   admitted 

"  duced  for  the  respondent  was  a  probate  in  common  form  from  the  a  ^i^^jT^fy^f 

"Court  of  Prerogative.      The  appellant  contended  that  the  said  ^*°5®   ®^   * 

»  '^^  devue,  was  dis- 

"  probate  was  not  sufficient  evidence  of  the  right  of  the  claimant  missed, 
"to  register  in  respect  of  said  freehold  estate.  I  ruled  that  the 
"said  probate  produced  was  sufficient,  and,  accordingly  placed 
"his  name,  as  a  fifty-pound  freeholder,  on  the  register.  If  I  was 
"right  in  point  of  law,  his  name  is  to  remain  upon  the  register, 
"and  if  I  am  wrong,  his  name  is  to  be  expunged.— J.  H.  Len- 


"  DRICK." 


The  Solicitor' Oeneral  (J.  A.  LawsonJ  and  P.  Keogh^  for  the 
appellant. 

J.  E.  Walsh  and  Coates,  for  the  respondent. 

This  case  is  ruled  by  the  78th  section  of  the  13  &  14  Ftc, 

*  Coram  Fitzgebald,  B.,  Hughes.  B.,  Fitzgerald,  J.,  and  Deast,  B. 
VOL.  15.  47  L 
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M.  T.  1864.  c.  69,  and  Keyty  appellani,  CoUum^  respondent  (a) ;  and  no  appeal 
lies  upon  the  admissibility  of  any  evidence. 


FI8HEB8 
CASE. 


Fitzgerald,  B. 

The  Chairman  is  the  sole  judge  of  the  admissibility  of  the 
evidence.  The  question  as  to  whether  there  was  any  evidence 
or  not  has  not  been  reserved. 

There  is  no  question  of  law  in  this  appeal  to  be  decided  by 
the  Court. 

Appeal  dismissed. 

(a)  7  Ir.  Com.  Law  Bep.  385. 


Dec.  6. 


The  heading 
of  the  first 
column  in  the 
form  of  claim 
Ko.  9,  sche- 
dule A,  13  and 
U  Vic,  c.  69, 
mns,  **  Chris- 
tian name  and 
surname  of  the 
applicant  at 
full  length."— 
Beld,  that 
"  Nathl. 
Beggs"  snffi- 
cienUy  identi- 
fied Nathaniel 
Beggs  as  the 
claimant. 


CARROLL,  Appellant;  BEGGS,  Respondent^ 

This  was  an  appeal  from  a  decision  of  the  Chairman  of  the  Countj 
of  Wicklow,  made  at  the  revision  of  the  list  of  voters  for  that 
county  in  October  1864. 

'*  Nathaniel  Beggs  claimed  to  be  put  upon  the  register ;  his  chum 
**  (schedule  A,  No.  9)  was  as  follows : — 


Christian-name  and 

surname  of  the  Claimant 

at  full  length. 

Place  of  Abode. 

Nature  and 

amount  of 

Qualification. 

Townland, 
&c,  Ac 

Nathl.  Beggs    ... 

Main  street,  Bray 

% 

Leasehold,  £20 

Main -street, 
Braj. 

The  appellant  objected  to  the  respondent's  claim,  on  the  ground 
that  his  christian-name  was  not  set  out  at  full  length.  The  Chair- 
man ruled  in  favor  of  the  respondent,  and  placed  his  name  oo  the 
register. 

*  Coram  FiTZosaiLD,  B.,  Hughbs,  B.,  Fitzgebald,  J.,  and  Dsast,  B. 


CABBOLL,  Appellant;  CABMICHAEL,  Respondent  • 


BEG08 
CASE. 
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The  Solicitor-General  (J.  A,  Lawson)  and  P.  Keogh^  appeared  M.  T.  1864. 

^       _  _,  Exeh.  Cham, 

for  the  appellant. 

The  requirements  of  the  statute,  and  the  forms  which  are  incor- 
porated with  it  (section  118),  must  he  followed  strictly;  and  the 
respondent  should  have  stated  his  christian-name  at  full  length. 

•/.  JE.  Walshf  and  C  Coates^  for  the  respondent. 

While  the  schedules  to  the  13  &  14  Vic,  c.  69,  are  part  of 
that  Act,  the  headings  of  the  forms  in  the  schedules  to  the  Act 
are  no  part  of  the  Act.'  Murphy,  appellant,  Connor^  respond- 
ent (a).  The  115th  section  provides  a  remedj  for  any  misnomer 
or  inaccurate  description  of  any  person,  place  or  thing,  described 
in  any  schedule  to  this  Act. 

The  respondent  signed  his  name  "Nathaniel*'  in  full  at  the 
end  of  the  appeal:  58/A  section. 

FlTZGERAI^D,  B. 

The  appeal  must  be  dismissed.  The  claimant  was  sufficiently 
described  so  as  to  identify  him. 

(a^d  It.  Com.  Law  Bep.  203. 


Dw.  6. 


This  was  an  appeal  from  a  decision  of  the  Chairman  of  the  County  Although    an 

appeal  be  dis- 
Wicklow,  J.  W.  Lendrick,  Esq .,  made  at  the  revision  of  the  voters  missed,  the 

for  that  county  in  October  1864.     '*The  appellant  duly  proved  a  give  costs,  if  in 

"  notice  of  objection  to  the  name  of  the  respondent  remaining  upon  i\^^^  i^as  been 

**the  register  as  a  rated  occupier.     The  appellant  proved  that  for  Unlhe^SJ^. 

*'  the  months  of  July  and  August  last  the  respondent  and  his  family 

"  were  not  residing  in  said  house,  and  that  another  family  was  there. 

*  Coram  Fitsoxbald,  B.,  Huohxi,  B.,  Fitzobbald,  J.,  and  Dbast,  B. 


372 


COMMON  LAW  REPORTS. 


CAR- 

michael's 

CASE. 


M.  T.  1864.  "The  appellant  thereupon  required  me  to  ezpnnge  the  name  of  the 

"respondent,  which  I  declined  to  do.  If  I  was  wrong  in  point  of 
"law,  his  name  should  be  expunged.  If  I  was  right,  his  name 
"  should  remain  thereon." 

When  the  case  was  called  on,  the  Court  said  it  should  be  remitted 
to  the  Chairman,  in  order  that  fuller  information  might  be  given  as 
to  the  non-occupation  of  the  premises  bj  the  respondent.  Accord- 
ingly, the  Chairman  reported  as  follows,  that  **  It  appeared  to  me 
"that  such  absence  of  the  respondent  and  his  family  from  the 
"  said  house  was  temporary,  and  I  considered  that  the  legal  occupa- 
"  tion  thereof  by  the  respondent  was  not  interrupted  or  disturbed.  I 
"  declined  to  comply  with  the  requisition  of  the  appellant  to  expunge 
"  the  respondent's  name." 


The  Solieiiar' General  (J.  A,  LawsonJ,  and  P.  Keogh^  appeared 
for  the  appellant. 

The  objector  was  entitle^  to  have  the  name  of  the  respondent 
struck  off  the  list,  as  the  latter  gave  no  evidence  of  his  right  to  be 
on  the  list. 

J,  E.  Walshf  and  C,  Coatesy  for  the  respondent. 
The  decision  of  the  Chairman  is  conclusive  on  a  question  of  fact 
He  was  satisfied  that  the  respondent  had  not  ceased  to  occupy. 


'      FiTZOEBAU),  B. 

This  appeal  must  be  dismissed,  but  without  costs,  as  we  think 
there  has  been  a  miscarriage  in  the  mode  in  which  the  case  was 
brought  before  the  Court. 
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M.  T.  1864. 

Exch.  Cham, 


CARROLL,  Appellant ;  BARRY,  EespandetU* 


Dec.  6. 


This  was  an  appeal  from  a  decision  made  by  the  Chairman  of  the  2  &  3  TF.  4, 

c,  88,   8.   13; 
County  Wicklow,  J.  W.  Lendrick,  Esq.,  at  the  revision  of  the  list  13  &  u  Vic. 

of  voters  in  October  1864.    "  The  respondent  claimed  to  be  put  on    *      '    " 

"the  register  as  the  owner  of  a  £20  rentcharge.     The  appellant  cUimant  to  be 
^  Off  placed  upon 

^'daly  proved  a  notice  of  objection.     The  claimant  in  support  of  his  the  register  of 

voters,   in  re- 

'^  claim  produced  a  deed  executed  by  R.  D.  Barry.     The  deed  was  spect  of  a  £20 

rentcharge,  he 

"dated  the  23rd  of  April  1864,  and  granted  to  the  claimant  a  £20  mnstbave 

received  some 

"  rentcharge  upon  lands  in  the  barony  of  Newcastle  and  county  of  gale    thereof, 

"  Wicklow,  the  subject  of  the  claim,  payable  half-yearly,  from  the  previous  to  the 
"  25th  March  then  last  past ;  one  payment  thereof  was  proved.    The  pJlJeeciLg   t^e 
"appellant  contended  that  the  claimant  was  not  proved  to  have  jSTTvotcr^^ 
'*been  for  a  sufficient  time  the  grantee  of,  or  in  possession  of  said 
"rentcharge.    I  held  that  he  was,  and  inserted  his  name  upon  the 
'*  register.     If  I  was  right  in  point  of  law,  his  name  is  to  remain 
"upon  the  register,  and  if  am  wrong,  it  is  to  be  expunged  there- 
"from." 


The  Solteiior"  General  (J»  A.  Lawson),  with  whom  was  P.  Keogh, 
for  the  appellant. 

The  26th  section  of  the  English  Reform  Act  (2  W.  4,  c.  45)  is 
identical  with  the  13th  section  of  the  Irish  Reform  Act  (2  &ZW.  4, 
c.  88).  Upon  the  26th  section  of  the  English  Act,  it  has  been 
decided  that  *'  actual  possession  "  in  the  case  of  a  rentcharge,  means 
a  possession  in  fact  and  not  in  law.  Therefore,  the  grantor  of  a 
rentcharge  is  not  entitled  to  be  registered  unless  he  has  been  in 
the  actual  receipt  of  it  for  six  months  before  the  20th  of  July  in 
each  year.  Murray,  appellant,  Thomiley,  respondent  (a) ;  Uayden, 
appellant.  The  Overseers  of  Tiverton^  respondents  (6). 

(a)  2  Com.  B.  217 ;  S.  C,  I  Lntw.  496.  (6)  1  Lutw.  510. 

*  Coram  Fitzobbald,  B.,  Huohbs,  B.,  Fitzobbalp,  J.,  and  Dbast,  B. 
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Etxeh,  Cham, 

' >/— — '  The  "  actual  possession  "  of  a  rentcharge  is  to  be  compoted  from 

babrt's 
CASE.        ^^®  ^^  ^^  ^^®  ^^^^  creating  it.     It  is  an  incorporeal  hereditament, 

therefore,  "  possession  "  mast  mean  "  the  right  to  receive.*'    In  re 
Taylor  (a) ;  HeeliSj  appellant^  Blain,  respondent  (6). 

FiTZOERASD,  B. 

This  appeal  must  be  allowed,  and  the  respondent's  name  most  be 
expunged  from  the  list  of  voters. 

(a)  I  C.  &  D.  Cir.  Cas.  241.  (6)  5  New  Rep.  128. 


DICKSON,  Appellant ;  CARROLL,  Respondent* 


Dec.  6. 


13  &  14  Vic,  This  was  an  appeal  from  a  decision  made  by  the  Chairman  of  the 

c.  69,  B.  55. 

Ayoterwhose  County  Wicklow,  at  the  revision  of  the  list  of  voters  for  that 

S^n^^  ^'"'ty.  »««W  in  October  1864. 

try  refaaed  to       Jogeph  Dickson,  the  appellant,  appeared  on  the  register  of  votew 

to  vote  on  the  |^  ^  £20  leaseholder.     The   respondent   proved  the  service  of  a 
mere  proof  of     . 

service  of  a  no-  notice  of  objection  upon  the  appellant.     The  Chairman  thereupoD 
tioe  of  objec- 
tion npon  him.  called  on  the  appellant  to  prove  his  right  to  have  his  name  retained 
The  Cnairmfui 

iherenpon  ex-  on  the  list.     The  appellant  refused,  at  that  stage  of  the  case,  to  give 
pnnged  his 
name.     Held,  any  evidence  save  the  existing  register  of  voters,  in  which  his  name 

man  had  not  appeared,  and  on  which  he  relied.     The  Chairman,  J.  W.  Lendrick, 

den<»^Wor«r'  Esq.,  thereupon  expunged  the  appellant's  name. 

him  to  warrant 
his  decision. 

•/.  S,  Walsh  and  C  Coales  appeared  for  the  appellant. 

The  Chairman  had  no  jurisdiction  to  expunge  the  name  of  tbe 
appellant,  in  consequence  of  the  mere  service  upon  him  of  a  notice 
of  objection.     Before  he  could  do  so,  the  65th  section  of  tbe 

*  Coram  Fxtzgbbald,  B.,  Huohes,  B.,  Fitzgerald,  J.,  and  Deast,  B. 
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Exch.  Cham, 
incapacitated  by  law  or  statute  from  voting.  ^—    >      ^ 

CABROIiL'S 
CASE. 

The  Solicitor' General  (J.  A.  Lawson)  and  P.  Keogh  appeared 
for  the  respondent. 


FlTZOERALD,  B. 

This  decision  must  be  overruled,  and   the    appellant's    name 
restored   to  the  list  of   voters. 

Appeal  allowed. 


MULDOWNEY,  Appellant;  MALCOLMSON,  Respondeni/' 


Dec.  6, 14. 


This  was  an  appeal  from  a  decision  made  by  the  Chairman  of  the  13  &  14  Vic. 

c  69y  88. 5  and 
County  Carlow,  at  a  revision  of  the  voters  list  for  the  borough  of  no. 

Carlow,  held  in  October  1864.     "  The  name  of  the  Reverend  Denis  premises  in  a 
*'  Muldowney  appeared  on  the  list  No.  1 1   of  claimants.    It  was  ^^^  ^  '^ 
"proved  that  on  the  20th  of  July  1864,  and  for  some  years  previous  p^epldine^^the 
"  thereto,  he  was  the  occupier  of  a  house,  offices,  and  garden  in  ^^  ^^  ^^ 

"Browne  Street,  Carlow,  of  the  rated  net  annual  value  of  £9.    It  due  were  paid 

in   hu  name; 

"was  further  proved  that  he  was  not  rated  as  occupier  of  the  said  his  mother 

however     waa 

"premises  on  the  last  rate,  which  rate  was  struck  on  the  24th  of  rated    in    re- 
spect   of    the 

"September   1863,  but  that  his  mother,  Elizabeth  Muldowney,  who  premises  in  the 

then  last  ratOf 
"  then  resided  in  the  said  house,  was  rated  as  occupier  in  the  said  etmck  in  Sep- 

"  last  rate,  and  that  she  paid  the  said  rate  on  or  before  the  25th  of  Qe   served   a 

"March  1864;  but  it  was  paid  by  her  on  behalf  of  her  said  son,  to  be  registered 

in  respect  of 
the  premises  on  the  4th  of  August,  and  a  notice  of  objection  to  bis  daim  was  served 
upon  him  on  the  20th  of  August  A  presented  a  claim  to  be  rated  in  the  rate-book 
for  September  1863,  to  the  Guardians  of  the  Union,  on  the  3 1st  of  August.  Held, 
that  A  was  entitled  to  be  placed  upon  the  register,  and  that  the  fact  of  his  daim'  to 
be  registered  having  been  objected  to  before  he  claimed  to  be  rated  was  immaterial, 
as  the  effect  of  the  latter  claim  was  to  qualify  him  by  relation  on  the  20th  of  July 
preceding :  Agnew,  appellant ;  Kelly,  respondent  (2  Ir.  Com.  Law  Rep.  560). 

*  Coram  Fitzgbbald,  B.,  Hughbs,  B.,  Fitzgerald,  J.,  and  Dbabt,  B. 


<{ 


€i 


(C 
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M.  T.  1864.  *^bj  whom  it  was  expressed  to  have  been  paid  in  the  receipt  given 
V-  ^'y-»     *<  to  her  by  the  poor-rate  collector.    It  was  further  proved  that  the 

fir>iv'a   r.Afi»    **  Revcrcnd  Denis  Muldownej,  on  or  before  the  4th  of  August  1864, 

<<  served  the  usual  notice  of  claim  upon  the  Town-clerk  of  the  said 
"  borough,  claiming  to  be  registered  as  a  voter  in  respect  of  the 
**  said  premises.  It  was  further  proved  that  the  notice  of  objection 
to  the  name  of  the  said  Rev.  D.  Muldownej,  by  the  respondent, 
was  duly  served.  It  was  further  proved  that  the  said  Rev.  D. 
Muldowney,  on  the  31st  of  August  1864,  duly  presented  to  the 
**  Guardians  of  the  Union  a  claim  in  writing,  claiming  to  be  rated 
*'  in  respect  of  the  said  house,  offices,  and  garden,  in  the  said  last 
"  rate,  which  was  so  struck  as  aforesaid,  on  the  24th  of  September 
**1863.  Having  regard  to  the  55th  section  of  the  13  d^  14  Fic,  c. 
*^  69>  I  held  this  claim  to  be  rated  was  made  too  late,  and  that  it 
^'  was  not  proved  that  the  said  Rev.  D.  Muldowney  was  entitled  on 
<'  the  20th  day  of  July  1864  to  have  his  name  inserted  on  the  list  of 
'^voters  No.  11,  in  respect  of  the  qualification  described  in  such  list, 
**  and  I  accordingly  expunged  his  name  therefrom.  The  question  for 
<*  the  consideration  of  the  Court  is,  whether  a  claim  to  be  rated 
"  under  the  1 10th  section  of  the  13  &  14  Vic,  c.  69,  by  an  occupier  of 
^'premises  rated  for  the  poor-rate  at  a  net  annual  value  of  £8  and 
'^  upwards,  whose  name  has  been  omitted  from  the  last  rate,  is  snffi- 
**  cient  in  point  of  law,  if  it  is  presented  to  the  Guardians  on  the 
"31st  of  August,  and  after  due  service  of  objection  upon  him.  If 
*^  such  claim  is  sufficient,  the  name  of  the  Rev.  D.  Muldowney  is  to 
**  to  be  retained,  if  not  it  is  to  be  expunged. — T.  R.  Henn." 

C  B.  Hemphill^  for  the  appellant. 

No  particular  time  is  fixed  by  the  13  &  14  Vie.,  c.  69*  before  which 
the  occupier  of  premises  of  the  net  value  of  £8  should  make  his 
claim  to  the  Guardians  of  the  Union,  to  be  inserted  in  the  rate* 
books.  By  the  1 10th  section  of  that  Act,  the  appellant  should  have 
been  treated  by  the  Chairman  as  rated  in  respect  of  the  premises 
occupied  by  him. 

C  Andrews,  for  the  respondent,  cited  the  55tb,  57th  and  58th 
sections  of  the  13  &  14  Ftc,  c.  69,  as  to  the  Chairman's  powers. 

Cur,  adv,  vuU. 
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Fitzgerald,  J.  M.  T.  1864. 

The  question  in  this  case  is  as  to  the  right  of  the  appellant  ^_  \  _^' 
to  be  registered  as  a  voter  for  the  borough  of  Carlow,  pursuant  m^^^^^**" 
to  a  notice  of  claim  served  by  him  on  the  4th  of  August  1864.  case. 
The  claim  was  made  as  the  occupant  of  certain  tenements  in 
Brown-street,  Carlow,  which  are  rated  to  the  poor  at  a  net  annual 
value  of  £9*  The  appellant  was,  for  more  than  twelve  months 
before  and  on  the  20th  of  July  1864,  the  occupier  of  those  tene- 
ments; he  had,  before  the  Ist  of  July  1864,  paid  all  poor-rates 
payable  in  respect  of  those  tenements  previously  to  the  1st  of 
January  1864.  The  alleged  defect  in  his  title  to  be  registered 
is,  that  he  was  not  the  person  rated  to  the  poor  in  respect  of 
those  premises.  This  defect  was  alleged  at  the  Sessions  in  October 
1 864  by  the  respondent,  who  had  duly  served  his  notice  of  objection 
on  the  20th  of  August  1864,  which  is  the  last  day  allowed  for 
giving  such  notices  by  the  13  &  14  Ftc,  c.  69.  By  the  6th  section 
of  that  Act,  it  is  enacted  that  "  every  male  person  who  shall  occupy 
as  tenant  or  owner,  within  any  borough  in  Ireland  returning  a 
member  or  members  to  serve  in  Parliament,  any  lands,  tenements, 
"  &c.,  and  shall  be  rated  under  the  last  rate  for  the  time  being 
*'  (under  the  Poor-law  Acts),  as  occupier  of  such  tenements,  at  a  net 
"  annual  value  of  £8  or  upwards,  shall,  if  duly  registered  under 

"  the  statute,  be  entitled  to  vote provided  that  no  such 

*^  person  shall  be  registered  in  any  year  unless  he  shall  have  been 
*^  such  occupier  for  the  space  of  twelve  calendar  months  next  before 
'*  the  20th  day  of  July  in  such  year;  and  shall,  on  or  before  the  1st 
day  of  July  in  such  year,  have  paid  all  poor-rates  in  respect  of 
such  premises,  which  shall  have  become  payable  from  him  in 
respect  of  such  premises  previously  to  the  1st  day  of  January 
in  such  year."  It  is  obvious  then,  from  the  facts  stated,  that  the 
only  defect  in  the  appellant's  title  was  the  not  being  the  person 
rated  in  respect  of  the  premises  occupied  by  him.  It  is  equally 
clear  that,  assuming  those  facts  to  be  true,  he  ought  to  have  been 
80  rated  under  the  last  rate  made,  which  was  in  this  case  on  the 
24th  of  September  1863. 

Now,  the  UOth  section  of  the  13  &  14  Ftc,  c.  69)  enacts  that 
VOL.  15.  48  L  . 
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M.  T.  1864.  "  It  shall  be  lawful  for  any  person  who  shall  occopy  any  lands, 
Exeh.  Cham, 

"  tenements,  &g.,  rated  under  the  Poor-law  Acts,  at  a  net  annual 

*' value  of  £8  or  upwards,  in  any  borough  in  Ireland  in  which 
*'  there  shall  be  a  rate  for  the  relief  of  the  poor,  and  whose  name 
'*  shall  have  been  omitted  from  such  rate,  to  present  to  the  guard- 
'*  ians  of  the  union  a  claim  to  be  rated  in  respect  of  such  premises ; 
'*  and  upon  such  occupier  so  claiming,  and  actually  paying  or  ten- 
"dering  the  full  amount  of  the  rate  or  rates  (if  any)  then  due 
'*in  respect  of  such   premises,   the  guardians  of  the  union  shall 
'insert  the   name  of  such  occupier  in  such  rate,   in  respect  of 
"  such  premises  aforesaid."     It  seems  clear  that  under  this  section 
the  appellant  was  entitled  to  present  his  claim  to  the  guardians 
to  be  rated  in  respect  of  the  premises  occupied  by  him,  and  that 
it  was   their  duty  to  insert  his   name  in  the   rate.     No  time  is 
fixed  by  the  Act  for  making  such  claim.     The  guardians  have 
nothing  to  do  with   the   claimant's   right  to  vote;   nor  indeed  is 
the  section  confined  to  boroughs  returning  a  member  or  members 
to  Parliament.     Now,  the  appellant  did  present  such  claim  to  be 
rated  under  the  last  rate  before  the  25th  of  August    1864,  and 
before  the  Revising  Sessions   held  in  the  October  of  that  year; 
but   his   name   was   not  inserted  by   the   guardians  in   the  rate. 
Still   therefore   he  was  not  the  person  rated  at  the  time  of  the 
Sessions.     But  the  110th  section  further  provides  that: — '*  In  case 
'«such  guardians  shall  neglect  or  refuse  so  to  do,  such  occupier 
**  shall,   for   the   purposes  of  this   Act,   be  deemed   to   have  been 
"rated   in   respect  of  such   premises,   in  the   rate   in   respect  of 
*' which   he   shall   have   claimed   to   be   rated   as  aforesaid.**     In 
this  case  then  the  appellant,  who  had  been  the  occupier  of  pre- 
mises rated  to  the  necessary  annual  value,  for  more  than  twelve 
months  before  the  20th  of  July  1864,  and  who  had,  before  the 
1st  of  July  in  that  year,  paid  all  rates  due,  and  had  presented 
his  claim  to  be  rated  in  respect  of  the  rate  made  in  September 
1863,  and  had  been  refused,  was  at  least  prima  facie  to  be  deemed 
to  have  been  rated  in  respect  of  the  premises  in  respect  of  that 
rate,  for  the  purposes  of  the  Act.      It  is  said,  however,  that  the 
Chairman  ought  not,  at  the  Revising  Sessions  in  October  1664, 
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so  to  have  deemed  him,  because  his  claim  to  be  rated  was  not  M.  T.  1864. 
made  until  after  the  20th  of  August  1864,  when  the  objection  ^^Jly/ 
to  his  claim  to  be  registered  as  a  voter  was  given,  and  which  oo»'q 
daj  was  the  last  on  which  such  objection  could  be  given.  No-  casb. 
thing  certainly  is  expressly  stated  in  the  Act  of  Parliament  as 
to  the  time  when  such  claim  to  be  rated  must  be  made ;  but, 
when  made  and  refused,  the  Act  puts  the  party  in  the  same 
condition  as  if  he  had  been  rated.  And  JReilfy's  ease  (a)  esta* 
blishes  that  the  effect  of  the  claim  to  be  rated  by  the  occupier 
is  to  qualify  him,  so  far  as  rating  is  concerned,  by  relation.  If 
that  case  be  rightly  decided — and  I  am  not  prepared  to  say  it  is 
not — ^it  seems  to  me  to  rule  this.  To  distinguish  that  case,  it 
was  said  that  the  claim  to  be  rated  was  made  there  before  objec- 
tion taken  to  the  claim  to  be  registered,  and  previous  to  the 
last  day  for  taking  objections.  It  does  not  appear  from  the  case 
that  the  claim  was  made  before  objection  taken ;  and  it  is  clear 
that  the  Court  decided  on  no  such  distinction  as  that  suggested. 
Chief  Justice  Monahan,  in  delivering  the  judgment  of  the  Court, 
deals  with  the  very  matter  now  relied  on:  he  numbers,  as  one 
of  the  objections  to  the  decision  of  the  Court,  which  he  overrules, 
that  by  the  Act  of  Parliament  a  certain  day  is  named  for  the 
service  of  notice  of  objection ;  and  it  is  said  it  would  be  strange 
to  hold  that  a  person  could  be  allowed  to  be  rated  after  the 
time  for  objecting  to  his  name  had  expired. 

The   question   before  us  is  therefore  closed  by  authority;  and 
the  decision  of  the  Chairman  must  be  reversed. 

Appeal  allowed* 

(a)  2  Ir.  Com.  Law  Rep.  560. 


880  COMMON  LAW  REPORTS. 


M.  T.  1864. 

Exch,  ChawL 


O'BRIEN,  Appellant;  FENTON,  Respandeni,'' 


Dec,  6,  7»  14. 


^^  ^  ^^  ^i^'  This  was  a  consolidated  appeal  from  a  decision  of  the  Chairman 
23,  55.  of  the  County  of  Wicklow,  made  at  a  Revision  of  the  Voters  of 

claimnee?not  *^»<^  county  in  October  1864. 

the  "^i^ittQ^       *'  John  Brien  was  produced  in  Court,  and  claimed  to  be  placed 
peraonally.        « ^jp^^  ^i^^  register  as  a  rated  occupier.    The  claim  was  produced 

^'in  open  Court;  and  it  was  proved  that  it  was  not  signed  by 
'*  the  claimant ;  and  there  was  no  evidence  that  it  was  signed  bj 
''his  authority.  The  respondent  thereupon  required  me  to  reject 
'^  the  claim,  which  I  accordingly  did.  If  the  Court  be  of  opinion 
"  that  I  was  wrong  in  point  of  law,  the  names  of  the  chumants 
*'  are  to  be  inserted ;  if  I  be  right,  their  names  are  not  to  be 
"  inserted.— J.  W.  Lemdrick." 


P.  Keogh,  with  whom  was  the  SolieitoT'General  (J,  A,  ZiOWiim), 
for  the  appellant. 

A  notice  of  claim  need  not  be  signed  by  the  claimant  himself: 
M^Nifft^  appellanif  M*Teman^  respondent  (a).  The  Chainnan 
can  inquire  into  the  claimant's  qualification  only.  The  validity 
of  the  notice  of  claim  comes  under  the  jurisdiction  of  the  Clerk 
of  the  Peace :  Hughes^  appellant^  Bamett^  respondent  (6).  The 
claim  when  published  must  be  assumed  by  the  Chairman  to  be 
correct ;  and  it  is  sufficient  under  the  English  Voters  Act  (6  Fic, 
c.  18)  if  it  be  signed  in  the  claimant's  name:  Datnes^  appeUaMy 
Hopkins^  respondent  {c), 

CotUes  (with  whom  was  J,  E.  Walsh\  for  the  respondent. 
This  Court   has  no  jurisdiction  to  entertain   this  appeal;  for 

(a)  3  Ir.  Com.  Law  Rep.  186.  (&)  3  Jr.  Jar.,  N.  S.,  244. 

(c)  1  Ke.  &  6t.  118;  S.  C,  27  Law  Jour.,  C.  P.,  6. 

*  Coram  Fitzobeald,  B.,  Huohbs,  B.,  Fitzgebald,  J.,  and  Dbast,  B. 
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the  qoestion  here  is,  whether  the  Chairman  acted  ultra  vires —  M.  T.  1864. 
not  whether  his  decision  was  right  or  wrong :  Neville,  (^ellanij  _\  - 
Hamilian^  respondent  (a).  But  if  this  Court  has  jurisdiction, 
then  how  can  the  Chairman,  under  the  56th  section  of  the  13  &  14 
Ftc.,  c.  69,  **  finally  determine  upon  the  validity  of  such  claims  and 
ohjections,"  &c.,  &c.,  unless  he  inquires  into  the  signatures  of  the 
claims,  which,  by  the  48th  section,  are  to  be  laid  before  him? 
The  claimant  should  sign  the  claim  personally:  Toms,  appeUani^ 
Cuming,  respondent  {h). 

The  Solicitor-General,  in  reply. 

The  Chairman  can  examine  into  the  validity  of  claims  to  be 
put  on  the  register  only  when  the  words  ^*  objected  to "  appears 
opposite  the  name  of  the  claimant  (section  23).  But  when  the 
claimant  is  on  the  list,  the  Chairman  can  only  examine  into  the 
qualification  of  the  claimant  (section  65).  The  appellant,  by  his 
appearing  to  support  his  claim,  ratified  retrospectively  the  signature 
of  his  name  to  it :  Maehan  v.  Dunn  (e) ;  Broom's  Legal  Maxims^ 
p.  775. 

Fitzgerald,  B. 

We  are  of  opinion  that  this  case  is  ruled  by  that  of  Davies,      jy^^.  14. 
appMant,   Hopkins,  respondent  {d),  and  by  the  cases  which  fol- 
lowed that  decision  in  this  country. 

Appeal  allowed. 

(o)  3  It.  Jur.,  N.  a,  145.  (6)  7  M.  &  G.  77,  88. 

(c)  4  Bing.  722. 
(d)  1  Ke.  &  Gt.  118 ;  8.  C,  27  Law  Jovr.,  C.  P.,  6. 
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M.  T.  1864. 

Exeh.  Cham, 


Dec.  7. 
H.  T.  1865. 

Jan.  12. 


DOWNING,  Appellants  MORPHT,  Respondent* 


2  &  S  W.  4t  This  was  an  appeal  from  a  decision  made  by  the  Chairman  of 
Act)  S8. 0  and  *^®  County  of  Kerry,  at  the  revision  of  the  List  of  Voters  for  the 

*^-  borough  of  Tralee. 

TheOth  sec- 
tion of  the  <<  The  names  of  T.  Blennerhasset,  6.  Gun,  and  P.  Chute,  ap- 
Beforxn    Act 
preserved   the  "peared  on  the  list  of  persons  entitled  to  vote  as  free  burgesses 

to  freemen  and  "at  the  election  of  a  Member  for  said  borough;  and  notices  of 
titled  on  the  "objection  having  been  duly  served  upon  the  said  several  parties 
183 1  ^to  vote  ^*  ^y  ^'  ^*  I^owning,  whose  name  appears  in  the  list  of  voters  for 
by  reason  of  a  ^^^  borough,    on  behalf  of  the  objector  it  was   urged   that  I 

or  other  right,  « should  expunge  the  names  of  the  said  three  several  parties 
and  to  all  per-  »      o  «r 

sons  who,  by  « from  the  list  of  persons  entitled  to  vote  at  the  election  of  a 
reason  of  birth, 

marriage  or     "  Member  to  serve  in  Parliament  for  the  said  borough  of  Tralee, 

seiricef  should 

at    any    time  "  on  the  ground  that  their  only  claim  or  right  to  have  their  names 

admitted  to      "retained  on  said  list  depended  upon  their  admission  as  such  free 

ij^^'^i^Qy    f^fj^  "burgesses,  as  hereafter  set  forth:  that  said  several  admissions 

roMh.^"^    ^'  ''^^^  P^*^®  *^'  ^^^  passing  of  the  2  &  3  W.  4,  c.  88;  that  they 

Therefore,    *<were  so  admitted,  not  by  reason  of  birth,  marriage  or  service, 
free  bnrgesses 

elected   after    <' or  any  statute  in  force  at  the  time  of  the  passing  of  said  Act; 
the  passing  of 
the     Reform    "that  therefore  they  never  became  legally  entitled  to  vote  at  the 

resident,  do  "  election  of  a  Member  to  serve  in  Parliament  for  the  said  borough ; 
rieht^to°Tote.  *'  ^°^  ^^^^  °^  subsequent  proceedings  did  or  could  set  up,  or  ratify, 
ILd  ^°*5i»-  "  ®^  confirm  a  right  which  in  point  of  law  never  existed,  namely,  a 
gentwUe}.         u  right  to  have  their  respective  names  inserted  in  the  list  of  persons 

**  entitled  to  vote  at  the  election  of  a  Member  to  serve  in  Parliament 
"  for  said  borough  of  Tralee.  In  sustainment  of  the  right  of  the 
"  said  voters,  evidence  was  laid  before  me  that  the  town  of  Tralee 


*  Coram  Hates,  J.,  Fitzgerald,  B.,  Hughes,  B.,  Fitsgbbald,  J»,  and 
Deast,  B. 
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*^waB  incorporated  by  royal  charter  of  King  James  the  First,  under  M.  T.  1864. 

'Hhe  name  of  *  The  Provost  and  Free  Burgesses  of  the  Borough  of      — '-^ 

"  Tralee,'  to  consist  of  a  proTost  and  twelve  free  burgesses,  to  whom  case 
"was  granted  the  sole  right  of  returning  Members  to  Parliament 
"for  the  said  borough.  The  burgesses  were  elected  for  life,  with 
"power  to  the  surviving  burgesses  to  fill  vacancies  which  might 
"  occur  from  time  to  time ;  no  peculiar  qualification  being  required 
"  for  such  burgesses  by  reason  of  birth,  marriage  or  service.  The 
"  burgess- roll  of  said  borough  was  produced  before  me,  by  which  it 
"appeared  that  T.  Blennerhassett  and  G.  Gun  were  respectively 
"admitted  free  burgesses  of  said  borough  on  the  6th  of  June  1835, 
"and  that  P.  Chute  was  admitted  a  free  burgess  on  the  24th  of 
"June  1836;  and  it  further  appeared  by  said  roll  that  the  said  three 
"  several  parties  took  the  oaths,  and  signed  the  roll ;  and  it  further 
"appeared  by  the  certificates  respectively  attached  to  said  several 
"admissions  that  the  stamp  duties  respectively  payable  by  the  said 
"  parties  were  duly  paid  ;  and  said  certificates  further  certified  that 
"said  several  parties  were  admitted  by  grace  especial.  It  further 
"appeared  that  search  had  been  made  for  the  corporate  book  con- 
"  taining  the  record  of  the  proceedings  of  the  corporation  of  Tralee, 
"  and  that  same  could  not  be  found.  It  further  appeared  that  the 
"said  several  parties  continued  to  reside,  and  now  reside  within 
"  seven  statute  miles  of  the  usual  polling  place  of  said  borough,  and 
"that  they  had  been  duly  registered,  from  seven  years  to  seven 
"years,  as  entitled  to  vote  for  a  Member  of  Parliament  for  said 
"  borough  under  the  Act  of  the  2  &  3  W.  4,  c.  88,  and  that  on  each 
"  occasion  of  such  registration,  they  respectively  swore  to  residence 
"within  seven  statute  miles  of  the  usual  polling  place  of  said 
"borough;  and  it  also  was  proved  that  they  have  been  likewise 
"duly  registered  under  the  13  &  14  Vic,  c.  69,  and  that  their 
"  names  are  on  the  current  register  of  voters  for  said  borough.  I 
"held  such  evidence  to  be  sufficient;  and  I  declined  to  expunge  the 
"  said  several  names  of  T.  Blennerhassett,  G.  Gun,  and  P.  Chute, 
"  and  retained  same  upon  the  list  of  voters  for  the  said  borough  of 
"  Tralee.     If  I  was  right  in  so  deciding,  the  names  of  the  said 
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M.  T.  1 864.  *<  T.  Blennerhassett,  Gr.  Gun  and  P.  Chate,  are  to  remain  on  the 
^"- . '    "  list  of  voters  for  the  said  borough  of  Tralee ;  but,  if  I  was  wrong 

M  OSPH  t'S 

CA8B  "^^  ^  deciding,   the  said  three  names  are  to  be  expunged. — 

"  D.  R.  Kane." 


The  Solicitor-General  (J.  A,  LawsonJ  Serjeant  Sullivan,  and 
J,  C.  Neligan,  for  the  appellant. 

Free  burgesses  are  not  exempted  in  the  9th  section  of  the  Reform 
Act  (2  &  3  W.  4,  c.  88) ;  nor  are  thej  mentioned  in  the  form  No.  9. 
schedule  C,  to  that  Act.  A  free  burgess  is  an  honorary  freeman, 
within  the  meaning  of  that  section,  for  he  is  not  admitted  by  birth, 
marriage  or  service ;  and  ^*  burgess  "  is  synonymous  with  "  freeman :  * 
Williams  v.  Evans  (a)  ;  Gale,  appellani,  Chubb,  respondent  (b). 

C,  Andrews  and  W.  Kaye^  for  the  respondent.* 

Free  burgesses  are  entitled  to  vote,  and  are  not  disfranchised  by 
the  Reform  Act  (2  &  3  fT.  4,  c.  88)  :  ^olynew^s  case  (c) ;  Totten- 
ham's ease  (d).  The  55th  section  of  the  Reform  Act  declares  that 
all  laws  and  usages  then  in  force,  save  so  far  as  they  are  expressly 
repealed,  shall  remain  in  force.  The  policy  of  the  Reform  Act  was 
not  to  curtail,  but  to  enlarge  the  franchise :  Glennon's  ease  (e).  If 
both  the  Reform  Act,  and  the  13  &  14  Vic.j  c.  69«  can  stand  toge- 
ther, the  latter  does  not  repeal  the  former :  Mahony  v.  Wright  (f). 
Free  burgesses  belong  to  the  class  of  persons  whose  rights  are 
preserved  by  the  9th  section  of  tlie  Reform  Act,  which  provides 
**  that  all  freemen,  freeholders,  and  persons  who,  by  reason  of  any 
corporate  or  other  right,  are  now  by  law  entitled  to  vote,"  &c  &c., 
shall  enjoy  such  right  of  voting.  "  Persons  "  there  means  ^'  class : " 
Gaydon,  appellant,  Bancroft,  respondent  {g).  The  respondents  all 
reside  within  seven  miles  of  the  borough  of  Tralee.   The  Legislature 

(a)  S  Term  Rep.  246.  ifi)  4  Com.  B.  41. 

(c)  Ale.  Reg.  Cas.  19.  (d)  2  Ir.  Com.  Law  Rep.  572. 

(e)  Ale.  Reg.  Cas.  81.  (f)  10  Ir.  Com,  Law  Rep.  42U. 

{g)  5  New  Rep.  88. 
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distinctlj  contemplated  the  preservation  of  the  rights  of  both  free-  H.  T.  1865. 

-    -        ,  Egeh.Cham. 

men  and  free  burgesses.  ^^     >       ^ 

morphy's 

CASE. 

Serjeant  Sullivan^  in  reply. 

Mofyneux*s  case  is  not  entitled  to  much  weight.  The  cases 
reported  in  Alcock^s  Reports^  were  merely  "moots"  amongst  the 
the  Judges;  Counsel  were  not  heard  at  them.  Those  decisions 
were  not  binding  on  the  Judges  of  Assize  ;  and  the  late  Baron 
Richards,  when  refusing  to  follow  the  decision  of  the  majority  of  the 
Judges,  declares  that  the  Twelve  Judges  had  neither  original  nor 
appellate  jurisdiction  on  the  subject  of  the  registry  (a).  The  attention 
of  the  Court  does  not  appear  to  have  been  called  to  the  ISth  section 
of  the  Reform  Act.  The  Reform  Act  was  aimed  at  freemen  and 
free  burgesses.  "  Persons,"  in  the  9th  section  of  that  Act,  is  syno- 
nymous with  "  individuals."  Tottenham's  ease  was  not  argued  by 
Counsel  on  both  sides. 

Hates,  J. 

In  the  cases  of  Proctor  v.  Lane,  and  Howiett  v.  Tottenham,  thi9 
Court  has  held  that  non-resident  burgesses  are  not  entitled  to  vote* 
The  question  now  is,  whether  resident  burgesses  are  in  a  better 
condition  ?  In  my  opinion  they  are  not.  Let  us  briefly  consider  the 
sections  of  the  Reform  Act  bearing  on  the  subject.  By  the  7th 
section,  a  wholly  new  class  of  voters  was  introduced,  familiarly 
known  as  the  £10  leaseholders.  If  the  Legislature  had  stopped 
with  that  section,  all  pre-existent  rights  and  franchises  would  have 
remained  as  before.  But  it  is  plain  that  it  was  not  the  intention  of 
the  Legislature  merely  to  add  a  new  franchise,  leaving  the  former 
franchises  untouched.  They  also  were  to  be  regulated  and  restricted. 
Accordingly  we  find  that  the  next  two  sections  are  introduced  by  way 
of  proviso  or  saving,  not  out  of  the  previous  legislation,  but  out  of 
the  implication  from  the  previous  legislation.  The  8th  section  deals 
with  the  small  freehold  franchise.  It  prohibits  any  person  whatever 
acquiring  it  after  the  passing  of  the  Act,  and  very  much  restricts  it 
as  to  those  who  had  already  acquired  it  since  the  1st  March  1831. 

(o)  In  re  Feighney,  Walsh's  Beg.  Cas.  166;  Alcock's  case,  lb.  172.  193,  199. 
VOL.  15.  49  li 
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H.  T.  1865.  The  statute  in  the  9th  section  discusses  the  corporate  franchises, 

Exch,  Cham,  .  . 

*■   "w  ■  — '     and  by  way  of  proviso  or  saving  from  the  large  and  general  pnvi- 
morphy's 
CASE.        leges  theretofore  enjoyed,  enacts  first,  that  all  freemen  and  persons 

who  by  reason  of  any  corporate  or  other  right  are  now,  t .  e.,  at  the 
passing  of  the  Act,  entitled  to  vote  at  borough  elections,  and  secondly, 
all  persons,  who,  by  reason  of  birth,  marriage,  or  service,  or  any 
statute  now  in  force,  should  be  at  any  time  thereafter  admitted  to  their 
freedom  should,  so  long  only  as  they  should  reside  within  seven  miles 
of  the  borough  enjoy  their  right  of  voting  unaffected  by  the  Act. 
Thus  a  restriction  was  imposed  on  those  persons  who  at  the  time  of 
the  passing  of  the  Act  had  a  vested  interest  in,  and  had  actually 
acquired  the  franchise,  and  also  on  those  who  under  certain  favored 
circumstances  should  afterwards  acquire  it,   those   circumstances 
giving  them  what  has  been  called  an  inchoate  claim  of  right.    With 
respect  to  those  who  should  after  1st  March  1831  be  made  honorary 
freemen,  they  were  absolutely  and  under  all  circumstances  deprived 
of  the  elective  franchise.    Such  is  the  scope  of  the  9th  section.   Being 
disposed  to  think  that  for  the  true  interpretation  of  this  statute  we 
ought  to  consider  burgesses  not  exactly  as  equivalent  to  freemen, 
but  as  persons  who  formed  a  class  which,  by  reason  of  a  corporate 
right,  were  at  the  time  of  the  passing  of  the  Reform  Act,  and  if  it 
had  not  passed  would  have  continued  to  be,  entitled  to  vote, — it 
appears  to  me  that  the  Act  has  in  the  9th  section  dealt  with  only 
one  portion  of  the  class,  viz.,  those  persons  who  at  the  time  of  the 
passing  of  the  Act  had  been  admitted  burgesses,  and  so  were  enti- 
tled to  vote.     It  says  nothing  as  to  all  the  other  persons  who  should 
thereafter  become  members  of  the  class.     But  the  Legislature  does 
not  so  leave  it;  for  after  discussing  in  the  next  following  three 
sections  several  other  matters  not  connected  with  the  matter  before 
us,  it  returns  to  it  in  the  13th  section,  and  it  there  enacts  that  ''no 
person  shall  be  admitted  to  vote  *'  in  any  future  Parliamentary  elec- 
tion for  a  borough,  "  unless  such  person  shall  have  been  qualified  sa 
aforesaid,  and  duly  registered."     The  force  of  these  negative  words 
then  is,  in  my  opinion,  to  disfranchise  all  persons,  save  those  whose 
rights  were  specially  saved  in  the  9th  section,  and  as  there  restricted. 
On  these  grounds,  I  am  of  opinion,  that  burgesses  elected  and 
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admitted  after  the  Reform  Act,  even  though  resident  within  the  H.  T.  1865. 

statutable  distance,  did  not  thereby  acquire  a  title  to  vote.  v— »V— ,■/' 

morpht's 

HuoHBS,  B.,  FiTZOEBALD,  J.,  and  Deast,  B.y  concurred.  case. 

FiTZOBBALDy  B. 

The  question  in  this  case  was  considered  by  the  Twelve  Judges,  in 
Molyneua^i  ease  (a),  snd  the  view  of  the  law  then  taken  by  them 
has  been,  I  believe,  acted  on  ever  since,  and  seems  to  me  to  be 
assumed  as  correct  in  such  cases  as  Tottenham's  case  (b). 

I  do  not  feel  myself  at  liberty,  whatever  opinion  I  might  other- 
wise be  disposed  to  form,  to  overrule  a  decision  acted  on  for  thirty 
years,  during  fourteen  of  which  this  Court  has  been  in  existence, 
and  at  least  recognised,  if  not  formally  affirmed  by  it. 

I  think,  therefore,  that  in  conformity  with  what  was  decided 
thirty  years  ago  to  be  law,  and  with  what  has  been  acted  on  as  law 
ever  since,  the  decision  of  the  Chairman  ought  to  be  affirmed. 

Appeal  allowed  and  names  expunged. 

(a)  Ale.  Beg.  Cas.  191.  (6)  2  Irish  Com.  Law  Bep.  572. 


388  COMMON  LAW  REPORTS. 


M.  T.  1863. 

Common  Pleaa 


AT      ,«    «^  BATTY  r.  MONKS. 

Nov.  19,    20, 

21. 
H.  T.  1864,  (Common  Pleas). 

Jan.  25. 


A,  a  licentiate  '^^^  ^^^  count  of  the  sommons  and  plaint  stated,  that  by  an  io- 
coTcna^d  to  ^^°^ui*o  ^^  apprenticeship,  bearing  date  the  26th  day  of  November 
matruct^B.Jn  jggg^  ^y^^  plaintiff  pot  himself  an  apprentice  to  the  defendant,  to 

mysteiy  of       learn  his  art  and  mystery  as  an  apothecary,  and  with  him,  after 

apotDecai'y ,  m 

the  best  ways  the  manner  of  an  apprentice,  to  dwell,  and  serve  from  the  9th  ^y 

and   means 

he  could.     B  of  November  1859  until  the  full  end  and  term  of  five  years.    And 

haying  sned  A 

for  a  breach  of  the  defendant  in  consideration,  &c.,  agreed  to  teach  him  his  said  art 

this  covenant, 

proved  at  the  ft^d  mystery.    That  the  said  defendant  thereby  covenanted  with  the 

the  time  of  the  p^^^intiff  to  instruct  him  in  his  (the  defendant's)  said  art  which  he 
^rindentaie  ^^^^>  ^^  ^^®  ^^^  ^^ljs  and  means  which  he  could.  That  the  said 
Swp  A^ptwtt  consideration    was    duly    paid    to   the    defendant,   and  after  the 

open  shop  for  making  of  the  said  indenture,  the  plaintiff  entered  into  the  said 
the  compound-  °  ^ 

ing  of  the  service  of  the  defendant,  and  always  performed  all  things  in  said 
prescriptions 

of  other  me^  indenture  contained  on  his  part  to  be  performed.     Yet  the  defend- 
dical  practi- 
tioners as  well  ant,  after  the  making  of  the  said  indenture,  and  during  the  said 
as  his  own,  hnt 
that  he  after-  term,  that  is  to  say,  for  a  long  time  previously  to  the  2l8t  day  of 

Yfrards  closed 

the  shop  to  the  July  1862,  did  not  nor  would  instruct  the  plaintiff  in  his  the  defend- 
ed it  merely  ^"^'^  ^^^^  ^^^>  ^^  ^^^  plaintiff's  damage,  &C. 

of'  comroSnd-        Defences  : — First,  that  the  indenture  of  apprenticeship  was  not 

fof  ST"  o^  *^®  ^^®^  °^  ^^®  defendant.     Secondly,  that  since  the  making  of  the 

practice,  and  g^j^j  indenture,  the  defendant  had  been  always  ready  and  willing  to 
ceased    to   be  ^  ^  o 

registered  as  instruct  the  plaintiff  in  the  defendant's  art,  in  the  summons  and  plaint 
apothecaiy   in 

the    Medical     mentioned,  and  did  so  instruct  him,  until  the  plaintiff,  withoat  the 

Register. 

HeUi^  that  A  consent  of  the  defendant,  and  contrary  to  the  defendant's  will,  with- 

did  not  thereby 

become    dis-     drew  from  the  service  of  the  defendant  as  such  apprentice. — Issues 

qualified  from 

teaching    B       thereon. 

oorenfUQt  so  as        '^^®  ^^^^  ^^  ivitdi  before  Monahan,  C.  J.,  during  the  sittings 

UttS'^o'a  t  "ft"'  Hilary  Term  1863. 

rection  that  A 

had  broken  the  covenant. 
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It  appeared  that  the  plaintiff  went  to  reside  with  the  defendant  M.  T.  1 868. 

«        .  -  ,  -  •       Common  Pieat 

in  the  month  of  November  18599  i<»^  ^^®  purpose  of  learning  the 

art  of  an  apothecary,  and  on  the  28th  of  the  same  month,  the 
indenture  of  apprenticeship  mentioned  in  the  summons  and  plaint 
was  executed.    At  the  time  when  the  plaintiff  went  to  reside  with 
the  defendant,  the  latter  kept  an  open  shop  for  the  sale  of  medicines, 
and  was  in  the  habit  of  making  up  the  prescriptions  of  other  phy- 
sicians ;  bat  a  few  months  after  the  execution  of  the  apprenticeship 
deed,  the  defendant  closed  his  shop,  and  from  that  time  ceased  to  sell 
medicines,  or  make  up  the  prescriptions  of  other  medical  men.     It 
also  appeared  that  he  gave  orders  not  to  admit  the  inspector  appointed 
under  the  1  &.  3,  o.  34,  s.  7  (^r,\  to  inspect  his  shop  or  medicines, 
and  that  he  did  not  compound  his  drugs  according  to  the  Pharma- 
copeia.    Medical  evidence  was  given  on  the  part  of  the  plaintiff  to 
prove  that  the  keeping  of  a  shop  was  an  essential  part  of   the 
business  of  an  apothecary.     On  behalf  of  the  defendant  several 
medical  witnesses  were  examined,  who,  from  an  inspection  of  the 
defendant's  books,  proved  that  he  had  a  large  business  as  a  general 
practitioner,  attending  and  prescribing  for  patients ;  and  that  in 
this  respect  the  defendant  had  afforded  the  plaintiff  ample  oppor- 
tunities of  learning  that  branch  of  the  apothecary's  business.     On 
cross-examination  they  stated  that  keeping  a  shop  was  a  part  of  an 
apothecary's  business,  but  they  would  not  say  an  essential  part ;  and 
stated  also,  that  an  apprentice  could  not  learn  the  retail  price  of 
drugs  where  there  was  no  shop ;  but  they  thought  that  a  knowledge 
of  the  price  of  drugs  was  but  of  small  importance  to  an  apothecary. 
It  appeared  also  that  the  defendant  was  not  registered  as  an  apothe- 
cary in  the  Medical  Register  for  the  years  1861  and  1862,  but  that 
he  was  registered  as  a  Licentiate  of  the  College  of  Physicians, 
Edinburgh. 

At  the  dose  of  the  case,  his  Lordship  was  called  on  to  direct  a 
verdict  for  the  plaintiff,  on  the  following  grounds : — 

First — That  the  keeping  of  an  open  shop  was  part  of  the  business 
of  an  apothecary ;  and  that  the  defendant  having  closed  his  shop, 
could  not  afterwards  teach  the  plaintiff  his  businora,  according  to 
the  indentures. 
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M.  T.  1863.       Secondly — That  as  the  defendant  had  no  shop,  and  was  not  regis- 
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tered  as  an  apothecary  in  the  Medical  Register  for  the  years  1861 
or  1862,  he  ceased  in  law  to  be  an  apothecary,  and  could  not  then 
teach  the  plaintiff  his  art,  pursuant  to  the  indenture. 

This  the  Lobd  Chief  Justice  refused  to  do,  and  left  the 
entire  question  on  the  issues  to  the  jury,  who  found  a  Terdict  for 
the  defendant.  His  Lordship  thereupon  reserved  leave  to  the  plain- 
tiff to  change  the  verdict  into  a  verdict  for  him,  if  the  Court  above 
should  be  of  opinion  that  upon  the  evidence  the  defendant  had  in 
law  ceased  to  be  an  apothecary. 

Whiteside  obtained  a  conditional  order  in  Easter  Term  1863, 
that  the  verdict  had  in  this  case  should  be  set  aside,  and  a  new 
trial  granted,  on  the  grounds  that  the  verdict  was  against  evi- 
dence, and  the  weight  of  evidence,  and  of  misdirection  of  the  learned 
Judge ;  or  that  the  verdict  should  be  set  aside,  and  a  verdict  entered 
for  the  plaintiff,  for  one  shilling,  pursuant  to  leave  reserved. 

C.  22.  Barry  and  Devitt  showed  cause  on  behalf  of  the  defendant. 
Whiteside  and  GambUy  for  the  plaintiff,  in  support  of  the  con- 
ditional order. 

The  following  cases  and  statutes  were  cited  and  referred  to 
during  the  argument : — Apothecaries  Ball  v.  Nicholls{a) ;  Bogan 
V.  Somerville  (b) ;  Apothecaries  Co.  v.  Greenwood  (c) ;  Apothe- 
caries Co.  V.  Allen  (d)  ;  Ward  v.  Ball  (e)  ;  Apothecaries  Co.  v. 
Soteriga  (f) ;  Apothecaries  Co.  v.  Burt  (g) ;  Thompson  v.  Lewis  (A) ; 
Apothecaries  Co.  v.  Warburton  (t) ;  Bllen  v.  Topp  (h) ;  Elliott  v. 
South  Devon  Railway  Co.  (I) ;  Ford  v.  Lacey  (m) ;  Allison  v. 
Hay  don  (n) ;  Bandy  v.  Eewson  (o) ;  1  G.  3,  c.  14  (Tr.J,  ss.  7,  1 1, 12 ; 
31  G.  3,  c.  34  (Ir.),  ss.  18,  22,  23,  24  ;  55  G.  3,  c.  194,  s.  5  ;  20  &  21 
Fic,  c.  90,  ss.  32,  33,  40.  Cur.  adv.  vulL 

(a)  7  Ir.  Law  Bep.  390. 
(c)  2  B.  &  Ad.  706. 
(«)  6  C.  &  P.  577. 
{g)  5  Ex.  R.  363. 
(0  3  B.  &  Aid.  40. 


C6)7Taant.401. 
((0  4  B.  &  Ad.  525. 
(/)  2  Moo.  &  B.  495. 
(A)  3  G.  &  P.  48S. 
(it)  6  Ex.  B.  424. 


(0  2  Ex.  725. 
(n)  4  Bing.  610. 


(m)  SO  Law  Jour.,  Ex.  351. 
(o}4C.  &P.  110. 
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MONAHAN,  C.  J. 

This  case  comes  before  the  Court  on  showing  cause  against  a 
conditional  order,  obtained  by  the  plaintiff,  to  set  aside  the  verdict 
had  for  the  defendant  below,  and  to  enter  a  verdict  for  him,  pur- 
suant to  the  leave  reserved  by  me  at  the  trial. 

The  question  which  arose  in  the  case  was  shortly  this: — The 
action  was  brought  on  an  indenture  of  apprenticeship,  whereby 
the  defendant  agreed  to  receive  the  plaintiff  as  an  apprentice, 
and  teacb  him  the  art  and  mystery  of  an  apothecary;  and  the 
plaintiff  averred  in  his  plaint  that  the  defendant  did  not  nor 
would  instruct  him  in  the  said  art  and  mystery;  and  therefore 
he  claimed  damages.  The  substance  of  what  appeared  at  the  trial 
was  this : — At  the  time  when  the  plaintiff  became  the  apprentice 
of  Dr.  Monks,  the  latter  was  what  is  usually  called,  in  ordinary 
language,  an  apothecary ;  he  kept  a  shop  for  the  sale  of  medicines ; 
he  visited  and  prescribed  for  patients  himself;  and  he  also  made 
Qp  the  prescriptions  of  other  medical  practitioners.  But  it  appeared 
that,  some  time  after  the  execution  of  the  deed  of  apprenticeship, 
the  defendant  shut  up  his  shop,  so  far  as  making  up  the  pre- 
scriptions of  other  medical  men,  and  from  that  time  confined 
himself  to  the  business  which  is  now  recognised  as  that  of  a 
"  general  practitioner ;"  that  is,  he  visited  every  person  who  chose 
to  send  for  him ;  he  made  up  all  the  prescriptions  which  he 
ordered  himself:  but  latterly  he  did  not  receive  or  make  up  the 
prescriptions  of  other  physicians. 

The  defence  set  up  by  Dr.  Monks  was,  that  he  had,  since  the 
making  of  the  apprenticeship  deed,  been  always  ready  and  willing 
to  instruct  the  plaintiff,  according  to  the  terms  of  that  deed ;  and 
consequently  the  question  to  be  tried  was,  whether  the  defendant 
was  always  ready  and  willing  to  do  so,  if  this  young  gentleman 
chose  to  receive  the  instruction.  That  being  the  issue,  a  great 
body  of  evidence  was  given,  and  a  considerable  portion  of  it  was 
directed  to  the  question  as  to  what  was  the  amount  of  the  de- 
fendant's business ;  and,  upon  this  question,  several  medical 
witnesses,  who  had  examined  the  books  of  the  defendant,  stated 
that  they  found  he  had  a  large  business,  and  that  any  young  man 
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H.  T.  1 864.  refiiding  with  him  as  an  apprentice  would  have  ample  opp<HtQ- 
tiities  of  learning  the  business  of  an  apothecary — ^more  so,  perhaps, 
than  with  some  of  the  old  class  of  apothocarieSy  who  only  XDade 
up  the  prescriptions  of  other  medical  practitioners.    It  was  con- 
tended at  the  trial,  on  the  part  of  the  plaintiff,  that  the  mere 
fact  of  ceasing  to  make  up  the  prescriptions  of  others  was  ceasing 
to  be  an  apothecary;  and  therefore,  as  the  defendant  had  ceased 
to  be  an  apothecary,  within  that  rule,  I  was  bound  to  direct  a 
verdict  for  the  plaintiff;    and,  accordingly,   Mr.   Whitende  called 
on  me  to  do  so:    and  this  argument  was  also  pressed  on  me, 
that  when  a  man  undertakes  to  teach  the  business  of  an  apo- 
thecary,  he  is  bound  to  continue  to  practise  as  an  apothecary 
during  the  term  of  the  apprenticeship,   in  the  same  manner  in 
every  respect  as  he   was  accustomed  to  practise  at  the  time  of 
such  undertaking.    In  support  of  this  proposition  some  cases  were 
cited,  to  the  effect  that  when  a  man  has  two  trades,  and  under- 
takes to  teach  an  apprentice  both  of  those  trades,  if  he  give  up 
one,  that  would  be  a  violation  of  the  contract,  which  would  entitle 
the  apprentice  to  damages:  and  it  was  contended  that  such  was 
the  effect  of  Dr.  Monks  ceasing  to  keep  an  open  shop.    Several 
sections  of  the  Apothecaries  Act  (a),  and  of  the  recent  Medical 
Act(&),   were  cited;  and,  on  the  whole  case,  I  thought  it  right 
to  reserve  liberty  to  the  plaintiff  to  move  to  have  the  verdict  set 
aside,  and  a  verdict  entered  for  him;  at  the  same  time  I  left  the 
following  questions  to  the  jury — first,  whether  Dr.  Monks  had  taught 
the  plaintiff  everything  necessary  to  enable  him  to  learn  the  art  and 
mystery  of  an  apothecary;  and,  secondly,  whether  he  was  always 
ready  and  willing  to  do  so.      Well,  on  both  those  questions  the 
jury  found  in  favor  of  the  defendant;    they  found  that  the  cir- 
cumstance of  this  gentleman  shutting  up  his  shop,  and  ceasing  to 
make  up  the  prescriptions  of  other  medical  practitioners  (some  of 
which  might  be  good,  and  some  bad),  did  not  interfere  with  the 
plaintiff  learning  the  business  of  an  apothecary;  and  they  found 
also  that  the  plaintiff  would  be  competent,  with  such  instruction 
as  the  defendant   afforded   him,   to  make  up  the   prescriptions  of 
(o)  31  G.  8,  c.  34  Cfr,).  (*)  20  &  21  Vie.,  c.  9a 
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other  medical  men.     The  only  other  objection  which  was  sug-  H.  T.  1864. 

-  CimmonPleas, 

gested  to  the  course  of  instruction  which  this  young  gentleman 

received  was  rather  a  childish  one,   namely,   that   he  would   be 

unable  to  read  the  prescriptions  of  other  persons  which  he  might 

receive  in  the  course  of  his  business ;  but,  so  far  from  his  being 

deficient  in  that  respect,  he  appeared  an  intelligent  well-educated 

person;  and  this  piece  of  evidence  was  elicited,  that,  at  the  time 

when  he  left  Dr.  Monks's  establishment,  the  fault  he  found  with 

Dr.    Monks    was,    not  that    sufficient  instruction    had  not    been 

ftfibrded  him,  but  that  he  had  not  been  permitted  to  go  as  a 

medical  attendant  to  a  nobleman  who  required  a  person  of  that 

description  in  his  house.     The  findings  of  the  jury  were  therefore 

in  my  opinion  strictly  in  accordance  with  the  evidence. 

As  the  case  therefore  now  comes  before  the  Court,  there  is  no 
objection  to  my  charge,  except  this,  that  I  should  have  told  the  jury 
that  the  fact  of  the  defendant  shutting  up  his  shop  prevented  him 
afterwards  from  teaching  the  art  and  mystery  of  an  apothecary, 
within  the  terms  of  the  apprenticeship  deed.  Of  course,  if  I  should 
have  done  so,  the  verdict  will  be  set  aside,  and  a  verdict  entered  for 
one  shilling.  I  reserved  the  liberty  to  the  plaintiff  in  that  way, 
because,  upon  the  findings  of  the  jury,  I  was  of  opinion  that,  if 
there  was  to  be  a  verdict  for  the  plaintiff  at  all,  it  should  be  for  a 
small  snm. 

But  upon  the  question  now  before  us,  namely,  whether  the 
defendant  ceased  to  be  an  apothecary  because  he  closed  his  shop, 
we  were  referred  to  the  18th  and  22nd  sections  of  the  Apothecaries 
Act  (a),  and  the  latter  section  was  most  strongly  relied  on  at  the 
trial.  [His  Lordship  read  these  sections].  There  can  be  no  doubt, 
that  if  a  party  open  an  apothecary's  shop  in  Ireland,  without  having 
a  certificate  from  the  Apothecaries'  Hall,  he  is  liable  to  a  penalty 
under  the  22nd  section,  and  under  the  26th  section  he  is  also  liable 
to  a  penalty  if  he  take  an  apprentice,  or  practise  the  art  and  mystery 
of  an  apothecary  without  a  similar  certificate.  But  there  is  nothing 
in  this  Act  to  show  that  a  man  ceases  to  be  an  apothecary,  because 
he  ceases  to  make  up  the  prescriptions  of  other  medical  men.    What 

(a)  81  G.  3,  c.  34  (/r.). 
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H.  T.  1864.  then   is  an  apothecary?     An   apothecary  is  a  man  who  attends 
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patients,  and  makes  up  prescriptions,  either  of  his  own,  or  those  of 
other  medical  practitioners.  That  is  the  definition  of  the  word 
**  apothecary"  given  in  the  case  of  Woodward  v.  Ball  (a).  In  that 
case,  the  action  was  brought  for  work  and  labor  as  an  apothecary, 
and  for  medicines  supplied ;  the  defence  was,  that  the  defendant  was 
not  an  apothecary  prior  to  the  1st  of  August  1815,  so  as  to  come 
within  the  protection  of  the  55th  G.  3.  c  194,  s.  20,  and  that  he 
had  not  since  obtained  a  certificate  pursuant  to  the  proTisions  of 
that  statute.  In  that  case  Williams,  J.,  says :  '^  The  practising  as 
**an  apothecary  is  the  mixing  up  and  preparing  of  medicines 
*' prescribed  by  a  physician,  or  other  medical  practitioner  who 
"  prescribes,  or  the  mixing  up  and  preparing  of  medicines  prescribed 
**  by  the  party  himself." 

The  case  of  the  Apothecaries'  Hall  v.  Nieolls  (b)  was  relied  on 
by  the  plaintiff;  and  in  that  case,  which  was  an  action  for  penalties 
against  a  party  for   having  practised  as  an  apothecary  wtthoot 
having  a  certificate  from  the  Apothecaries'  Hall,  the  defendant  had 
been  appointed  apothecary  to  a  fever  hospital,  and  it  appeared  that 
he  had  never  made  up  prescriptions  for  the  public,  but  only  for  the 
patients  in  the  hospital.    A  verdict  having  been  taken  for  the 
plaintiffs  by  consent,  a  conditional  order  was  obtained  to  change 
that  verdict  into  one  for  the  defendant ;    and  in  support  of  that 
order,  it  was  contended  that,  as  the  defendant  had  no  shop  open 
io  the  public,  he  was  not  an  apothecary,  so  as  to  come  within 
the   penal   sections  of  the  Apothecaries   Act;   and  it  was  held 
that,  under  the  circumstances  of  the  case,  he  had  not  subjected 
himself  to  the  penalties  imposed  by  that  statute.    But  that  case 
is  no    authority  for   the    present,   for   it    is   not   true   that  the 
defendant  here  had  no  shop  open  to  the  public,  he  made  up  pre- 
scriptions for  every  one  who  came  to  consult  him,  and  the  more 
of  the  public  who  came  to  him  the  better  pleased  he  would  be. 
Another  case  which  was  referred  to,  that  of  the  Apothecaries  Com- 
pany V.  Allen  {c\  was  an  action  for  penalties  >  for  practising  as  an 


{a)  6  C.  &  p.  577. 


(4)  7  K.  L.  390. 


(e)  4  B.  &  Ad.  625. 
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apothecary  without  a  certificate;  and  it  appeared  that  the  defendant  H.  T.  1864. 
did  not  keep  a  shop,  hut  that  he  visited  patients,  and  made  up  for 
them  the  prescriptions  which  he  had  ordered  himself,  hut  that  he  did 
not  make  up  the  prescriptions  of  any  other  medical  practitioner ; 
and  it  was  there  held  that  he  had  practised  as  aji  apothecary  so  as  to 
subject  himself  to  the  penalties  imposed  by  the  55  G.  3.  c.  194. 
In  that  case  the  Apothecaries  Company  v.  Warburton  (a)  was 
relied  on,  for  the  purpose  of  showing  that  if  a  party  merely  make 
up  and  administer  prescriptions  of  his  own,  that  is  not  practising  as 
an  apothecary  within  the  meaning  of  the  55  G.  3.  c.  194,  s.  26. 
The  case  of  the  Apothecaries  Company  v.  Warburton  was  this : — 
The  action  was  for  penalties,  and  the  defence  set  up  was  that  the 
defendant  had  practised  as  an  apothecary  prior  to  the  Ist  of  August 
1815,  and  consequently  that  he  came  within  the  protection  of  the 
20th  section  of  the  55  G.  3.  c.  194.  The  evidence  on  the 
subject  was,  that  previously  to  that  period  the  defendant  had  at- 
tended several  persons,  and  administered  medicines  to  them,  but  that 
he  was  not  able  previously  to  the  1st  of  August  1815  to  make  up 
a  physician's  prescription,  though  subsequently  to  that  period  he  had 
received  sufficient  instruction  to  enable  him  to  do  so ;  and  it  was 
held  that  the  defendant  could  not  avail  himself  of  the  protection  of 
the  20th  section.  But  in  the  case  of  the  Apothecaries  Company  v. 
Allen  (h)  the  Court  distinguished  the  case  of  the  Apothecaries 
Company  v.  Warburton^  and  said  that  though  a  man  who  had 
administered  medicines  without  being  able  to  make  up  a  physician's 
prescription  might  not  come  within  the  protection  of  the  55  G,  3. 
c  194,  s.  20,  it  did  not  follow  that  he  did  not  come  within  the 
penal  clauses  of  that  statute.  The  only  other  case  to  which  I  shall 
refer  is  the  case  of  Allison  v.  Hayden  (c),  which  shows  the  distinc- 
tion between  a  surgeon  and  an  apothecary.  In  that  case  the  plaintiff, 
who  was  a  surgeon,  brought  his  action  for  work  and  labor  as  a 
surgeon  and  apothecary  ;  the  defendant  disputed  certain  charges  for 
attendances  on  him  while  in  a  fever,  on  the  ground  that  the  plaintiff 
was  doing  the  business  of  an  apothecary,  without  having  a  certificate ; 


(a;  3  B.  &  Aid.  4a 
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H.  T.  1864.  and  on  this  gronnd  the  plaintiff  was  nonsuited  at  the  trial ;  and  that 
nonsnit  was  confirmed  by.  the  Court  above.  There  is  no  doabt  that 
it  is  part  of  the  business  of  an  apothecary  to  attend  patients,  and 
make  up  prescriptions;  but  I  never  heard  that  a  party  was  not 
entitled  to  be  an  apothecary  unless  he  was  in  the  habit  of  making 
up  the  prescriptions  of  other  medical  men.  The  remaining  objection 
which  was  taken  at  the  trial  was  this,  that  the  defendant  was  not 
registered  as  an  apothecary  under  the  recent  Medical  Act  (a).  It 
appears  that  he  was  registered  as  a  Licentiate  of  the  College  of 
Physicians  of  Edinburgh,  which  is  one  of  the  qualifications  which 
entitles  a  person  to  be  registered  under  that  Act.  The  only  ques- 
tion then  is,  was  it  necessary  for  this  gentleman  to  be  registered  as 
an  apothecary  f  The  provisions  of  that  Act,  so  far  as  they  relate  to 
the  present  case  are  shortly  these : — by  the  15th  section,  persons 
possessed  of  certain  qualifications  are  entitled  to  be  registered  in  the 
manner  prescribed  by  that  statute;  and  by  the  32nd  section,  no 
person  is  entitled  to  recover  charges  for  any  advice,  attendance, 
surgical  performances,  or  medicine  given,  done  or  supplied  by  him, 
unless  he  be  registered.  But  there  is  an  express  provision  in  the 
55th  section  that  nothing  in  this  Act  contained  should  prejudice  or 
in  any  way  afiect  the  rights  of  duly  qualified  apothecaries. 

We  therefore  consider  the  objection  taken  as  the  trial  untenable, 
and  we  are  of  opinion,  upon  the  whole  case,  that  there  is  no  ground 
for  changing  the  verdict.  The  conditional  order  therefore  will  be 
discharged. 


(a)  21  &  22  Vic,  c.  90. 
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E.  T.  1864. 

Common  PteoM 


TENNANT  v.  ORR. 

May  2,  3. 


The  summons  and  plaint  in  this  case  contained  three  paragraphs.  The  defendant 
_,  ^ve  to  the 

The  first  stated  that  a  certain  firm  called  *'  Charles  Tennant  &  Co./'  plaintiff  the 

by  their  bill  of  exchange,  now  overdue,  bearing  date  the  2nd  day  ranty :--  ^^ 

of  June   1863,  directed  to  one  David  M^Kean,  required  the  said  you  will  plealw 

David  M'Kean  to  pay  to  the  order  of  the  said  firm  the  sum  of  £134.  ^thf  latent  tf 

38.  4d.,  three  months  after  date  thereof;  and  the  said  David  M'Kean  ^  mpnihlj. 

from    time  to 

accepted  said  bill,  and  the  said  firm  of  Charles  Tennant  &  Co.  ^me*&nd  in  de- 
fault of  his  not* 

indorsed  the  same  to  the  defendant,  and  the  defendant  indorsed  the  p&yiogt  I  will 

be  accountable 

same  to  the  plaintifi;  and  the  same  was  duly  presented  for  payment,  for  the  above 

amount." 

and  was  dishonored,  whereof  the  defendant  had  notice,  and  did  not  Held^  that  the 

pay  the  same.  The  second  paragraph  stated  that  a  certain  firm  above  amount" 
called  Charles  Tennant  &  Co.,  by  another  bill  of  exchange,  now  ^^^^  defendant*^ 
overdue,  bearing  date  the  2nd  of  June  1863,  directed  to  one  David  of  uje'^"^^^ 
M'Kean,  required  the  said  David  M'Kean  to  pay  to  the  order  of  ^oi!*®t.*°™t^®^ 

'       ^  ^  ''  *oO ;  but  that 

said  firm  the  sum  of  £134.  3s.  4d.,  three  months  after  the  date  he  was  respon. 

sible    for    all 

thereof,  and  said  David  M'K«an  accepted  said  bill,  and  said  firm  of  goods  supplied 

by  the  plamtiff 

Charles  Tennant  &  Co.  indorsed  same  to  the  defendant,  and  the  to  A,  to  the 

extent  of  £30 

defendant  indorsed  the  same  to  the  plaintiff*,  and  the  same  was  duly  monthly. 

presented  for  payment,  and  was  dishonored ;  and  after  the  dishonor  mons    and 
thereof,  and  whilst  the  plaintiff  was  the  holder  thereof,  under  said  ^g   ^^   '^* 

indorsement,  the  defendant  duly  waived  and  excused  notice  of  said  fimona^Uof 

exchange  by 
indorsee  against  indorser,  ayerring  notice  of  dishonor ;  the  second  on  the  same  bill, 
averring  waiver  of  such  notice  ;  and  the  third  on  a  guaranty ;  the  defendant  pleaded 
to  the  first  two  counts  traverses  of  the  above  averments,  and  to  the  third  payment 
into  Court  The  jury  found  for  the  defendant  on  the  issues  on  the  first  two  pleas ; 
and  they  also  found  that  £245.  lis.  lOd.  was  due  on  foot  of  the  guaranty,  over  and 
above  the  sum  paid  into  Court.    It  appeared  at  the  trial  tibat  the  bill  had  been 

g'lven  on  account  of  the  defendant's  liability  on  the  guaranty.  The  defendant's 
ounsel  called  on  the  Judge  to  direct  a  verdict  for  the  amount  found  due  on  the 
guaranty,  less  the  amount  of  the  bill;  but  no  application  was  made  to  him  to 
amend  the  pleadings.  A  verdict  was  directed  for  the  whole  amount  found  due  on 
foot  of  the  g^uaranty.  On  motion  to  reduce  the  verdict  by  the  amount  of  the  bill  of 
ezdiange,  or  for  a  new  trial,  on  the  ground  that  the  Judge  should  have  amended  the 
pleadings,  the  Court  refused  to  reduce  the  verdict,  and  Held^  that,  as  the  defend- 
ant had  confined  his  defence  at  the  trial  to  the  construction  of  ^e  guaranty,  the 
Court  would  not  set  aside  the  verdict,  for  the  purjpose  of  enabling  him  to  set  up  a 
new  defence  by  his  pleadings,  namely,  that  the  biu  was  ^ven  in  satidhction  of  the 
sum  due  under  the  guaranty,  and  that  he  had  not  due  noUoe  of  its  di^onor. 

•  Sic. 
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E.  T.  1864.  dishonor,  by  promising  the  plaintiff  to  pay  same,  but  the  defendant 

Common  Pleas  «,,        •  . 

did  not  pay  same.  The  third  paragraph  stated,  that  it  was  agreed 
between  the  plaintiff,  under  the  style  and  name  of  Charles 
Tennant  &  Co.,  and  the  defendant,  that  in  consideration  that  the 
plaintiff  would  give  credit  to  one  David  M*Kean,  from  time  to  time 
in  the  dealings  between  the  said  M'Kean  and  the  plaintiff,  as  in  said 
agreement  mentioned,  the  defendant  would  guarantee  to  the  plaintiff 
the  amount  for  which  credit  should  be  so  given  to  the  said  M'Eean, 
to  the  extent  of  £30  monthly,  and  in  default  of  the  said  M'Kean 
paying,  would  pay  the  said  amount  to  the  plaintiff.  And  the  plain- 
tiff averred,  that  in  pursuance  of  the  said  agreement  of  guaranty  he 
did  give  credit  monthly  to  the  said  M^Kean  from  time  to  time  in  the 
dealings  between  them,  and  that  the  amount  for  which  he  so  gave 
credit  from  time  to  time  to  the  extent  of  £30  monthly,  during  the 
continuance  of  the  said  guaranty,  had  amounted  to  the  sum  of  £314. 
3s.  4d.,  but  neither  the  said  M'Eean  nor  the  defendant  had  paid  the 
said  sum,^or  any  part  thereof. 

By  the  bill  of  particulars  indorsed  on  the  summons  and  plaint  it 
appeared  that  the  sum  of  £134.  3s.  4d.,  claimed  under  the  first  and 
second  counts,  formed  part  of  the  sum  of  £314  3s.  4d.  claimed  under 
the  third  count.  • 

The  defendant  pleaded  three  defences;  to  the  first  county  a  tra- 
verse of  notice  of  dishonor ;  to  the  second,  a  traverse  of  waiver  of 
notice  of  dishonor ;  and  to  the  third,  "  that  the  agreement  of  gua- 
ranty therein  mentioned  was  and  is  in  the  words  and  figures 
following,  that  is  to  say : — 

*'  Laurel  HUl,  August  22,  1862. 

"  Messrs.  C.  Tennant  &  Co. 

**  Gentlemen, — You  will  please  to  credit  Mr.  David  M'Eean  of 
'*  HoUybrook  to  the  extent  of  £30  monthly,  from  time  to  time,  and 
in  default  of  his  not*  paying,  I  will  be  accountable  for  the  above 
*'  amount. — I  am  gentlemen,  your  obedient  servant, 

"Jacob  Obb." 
"  And  the  defendant  brings  into  Court  here  the  sum  of  £30  and 
''  says,  that  the  same  is  sufficient  to  satisfy  the  plaintiff's  claim,  in 
"  respect  of  the  matter  herein  pleaded  to.** — Issues  thereon. 

*  Sic, 
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The  case  was  tried  before  the  Right  Hon.  the  Lord   Chief  E.  T.  1864. 
Justice  of  the  Common  Fleas,  at  the  last  Assizes  for  the  county  of 
Antrim. 

It  appeared  at  the  trial  that  the  bill  sued  upon  in  the  first  and 
second  counts  fell  due  on  the  5th  day  of  September  1863,  and  was 
dishonored,  but  that  the  defendant  got  no  notice  of  the  dishonor 
until  the  of  13th  September.  Evidence  was  gone  into  by  the  plaintiff 
to  prove  that  the  defendant  had  waived  notice  of  dishonor  of  the 
bilL  It  was  admitted  that  the  bill  had  been  given  to  the  plaintiff  on 
account  of  the  defendant's  liability  under  the  guaranty  to  the  amount 
of  the  bill. 

The  defendant's  Counsel  contended  that,  upon  the  true  construc- 
tion of  the  guaranty,  the  defendant  was  only  liable  for  £30 ;  and 
that  he  was  not  liable  at  all  on  foot  of  the  bill,  as  he  had  not 
received  due  notice  of  its  dishonor.  They  also  contended  that  in  case 
the  jury  found  that  he  had  not  waived  notice  of  dishonor  of  the  bill, 
he  could  not  be  made  liable  on  foot  of  the  guaranty  for  the  amount 
of  the  bill,  as  it  had  been  passed  on  account  of  a  portion  of  the  sum 
due  on  foot  of  the  guaranty ;  and  the  defendant  called  on  the  learned 
Chiee  Justice  to  direct  the  jury  to  that  effect.  The  plaintiff  con- 
tended, on  the  other  hand,  that  no  such  defence  was  raised  on  the 
pleadings ;  and  a  discussion  then  took  place  as  to  whether  the  de- 
fendant should  be  permitted  to  amend  his  defence,  but  as  he  did  not 
press  for  an  amendment,  the  pleadings  were  left  unaltered.  It  also 
appeared  that  the  drawer  of  the  bill,  and  the  plaintiff  who  sued  as 
endorsee,  were  substantially  one  and  the  same  person.  The  jury 
found  that  the  defendant  had  not  received  notice  of  dishonor  of  the 
bill,  and  that  he  had  not  waived  notice  of  dishonor.  They  also 
found  that  the  plaintiff  had  supplied  goods  to  David  M*Eean,  at  the 
rate  of  £30  monthly,  to  the  amount  of  £245.  1  Is.  lOd.  On  these 
findings  having  been  brought  in,  the  learned  Chief  Justice  refused 
to  direct  the  jury  as  required  by  the  defendant,  but  directed  a 
verdict  for  the  plaintiff  for  £245.  Us.  lOd.,  and  at  the  same  time 
reserved  liberty  to  the  defendant  to  move  to  have  that  verdict  set 
aside,  and  a  verdict  entered  for  him,  in  case  the  Court  above  should 
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£.  T.  1864.  be  of  opinion  that  the  plaintiff  was  not  in  any  event  entitled  to 

recover  more  than  the  sum  of  £30  lodged  in  Court. 

On  the  18th  of  April,  in  the  present  Term,  Harrison  obtained  a 
conditional  order,  that  the  verdict  had  for  the  plaintiff  should  be  set 
aside,  and  a  verdict  entered  for  the  defendant,  pursuant  to  the  leave 
reserved,  or  that  the  amount  of  the  verdict  should  be  reduced  by  the 
sum  of  £134.  38.  4d.,  the  amount  of  the  bill  of  exchange  in  the 
pleadings  mentioned ;  or  that  a  new  trial  should  be  granted,  on  the 
ground  of  misdirection  of  the  learned  Judge,  and  also  on  the  ground 
that  he  should  have  amended  the  pleadings  if  necessary. 

Dowse  (with  whom  was  Falhiner)  now  showed  cause. 

The  guaranty  set  out  in  the  third  plea  is  capable  of  two  con- 
structions :  firstly,  the  one  put  upon  it  by  the  defendant,  viz.,  that 
in  any  event  the  defendant  was  only  liable  for  the  sum  of  £30 ;  and 
secondly,  the  construction  contended  for  by  the  plaintiff,  namely, 
that  the  defendant  was  liable  for  all  the  goods  supplied  to  M*KeaD, 
provided  they  did  not  in  any  one  month  exceed  the  amount  of  £30. 
The  learned  Chief  Justice  ruled  at  the  trial  that  the  construction 
put  on  the  guaranty  by  the  plaintiff  was  the  true  one.  It  is 
contended  that  that  ruling  was  right.  There  would  be  no  meaning 
in  the  words  *'  monthly,"  or  "  from  time  to  time,"  unless  the  plain- 
tiff's construction  be  correct.  Instruments  of  this  kind  are  to  be 
construed  strictly;  and  the  words  are  to  be  taken  most  strongly 
against  the  party  using  them :  Hargreave  v.  Smee  (a).  So  far 
as  the  guaranty  is  concerned,  the  bill  of  exchange  is  out  of  the 
case.  The  defendant  has  not  pleaded  that  it  was  accepted  in  sa- 
tisfaction of  the  debt  pro  tanto^  and  that  no  notice  of  dishonor 
was  given  to  him ;  but  he  contends  he  has  a  right  to  give  in 
evidence  those  facts  under  the  general  issue,  whether  this  sum 
of  £30  was  sufficient  to  satisfy  the  plaintiff's  claim.  It  is  sub- 
mitted that  the  effect  of  the  plea  of  payment  into  Court  is  this, 
that  the  defendant,  while  admitting  the  plaintiff's  construction 
of  the  guaranty  to  be  correct,  says  that  the  sum  paid  into  Court 
is  sufficient  to  satisfy  his  demand.     To  give  to  that  plea  any 

(a)  6  Bing.  244. 
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other  effect  would  be  opening  the  door  to  the  general  issue.    In  E.  T.  1864. 

the  case  of  Goldy  t.  Goldy  (a)  it  was  held  that  where  a  defendant,      ^ »  ' 

to  a  declaration  for  goods  sold  and  delivered,  pleaded  payment  into  ^ 

Court,  he  could  not  under  that  plea  give  evidence  of  payment  or  orr. 
set-off.  The  defendant  should  not  now  be  permitted  to  amend  his 
pleadings,  for  two  reasons :  firstly,  because  the  learned  Chief  Justice 
was  not  asked  at  the  trial  to  make  the  amendment ;  and,  secondly, 
because,  if  asked  to  do  so,  he  should  not  have  permitted  the  plead- 
ings to  be  amended  in  the  way  proposed  by  the  defendant.  It  is  ^ 
true  there  was  a  discussion  on  the  subject  at  the  trial ;  but  the 
Judge  was  not  asked  directly  to  amend  the  pleadings ;  and  no  ruling 
was  made  on  the  subject.  No  case  can  be  found  where  such  an 
application  as  the  present  was  granted  where  no  ruling  had  been 
made  by  the  Judge  at  the  trial.  The  amendment  which  the 
defendant  now  asks  to  be  permitted  to  make  is  to  this  effect,  that 
admitting  the  guaranty  covered  the  amount  of  the  verdict,  yet  that 
he  had  indorsed  this  bill  to  the  plaintiff  in  satisfaction  pro  tanio  of 
his  liability  under  the  guaranty ;  and  that,  by  reason  of  the  plaintiff 

having  neglected  to  give  him  notice  of  the  dishonor  of  the  bill,  he 

• 

is  now  discharged  from  liability  under  the  guaranty  to  the  amount 
of  the  bill.  That  amendment  cannot  be  made  without  remodelling 
the  whole  pleadings;  for  if  that  amendment  were  allowed,  while 
the  plea  of  payment  into  Court  remains  on  the  record,  it  would  be 
pleading  to  the  very  sum  admitted  to  be  due  by  that  plea.  No 
doubt  it  is  discretionary  with  the  Court  to  permit  this  amendment 
to  be  made ;  but  that  discretion  will  not  be  exercised  in  favor  of 
the  defendant,  when  the  effect  of  it  would  be  to  set  up  a  totally  * 
new  case,  after  the  defendant  has  taken  his  chance  of  a  trial. 

Harruan  and  M^Blain^  eonira,  in  support  of  the  conditional 
order. 

The  defendant's  construction  of  the  guaranty  is  the  true  one, 
viz.,  that  under  it  he  was  only  liable  for  £30  in  any  event.  The 
plaintiff,  in  order '  to  support  his  construction,  must  read  the 
guaranty  as  if  the  words  *'  for  the  above  amount "  were  left  out 

(a)  26  Law  Jour.,  N.  S.,  Ex.,  29. 
VOL.  IS.  51   L 
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E.  T.  1864.  altogether.  Those  words  refer  to  the  previoasly  mentioned  sam 
of  £30.  Upon  the  principle  on  which  instruments  of  this  kind 
should  he  construed,  Bayley,  B.,  in  NiehoUon  v.  Paget  (a),  says:— 
"  Now,  this  is  a  contract  of  guaranty,  which  is  a  contract  of  a 
'* peculiar  description;  for  it  is  not  a  contract  which  a  party  is 
''entering  into  for  the  payment  of  his  own  deht,  or  on  his  own 
"  behalf,  but  it  is  a  contract  which  he  is  entering  into  for  a  third 
"person;  and  we  think  that  it  is  the  duty  of  the  party  who 
''takes  such  a  security  to  see  that  it  is  couched  in  such  words 
^'as  that  the  party  so  giving  it  may  distinctly  understand  to  what 
"extent  he  is  binding  himself."  And  in  Melville  v.  Hayden{)>\ 
Bayley,  J.,  says  : — "  A  party  who  takes  a  guaranty  of  this  sort 
should  carefully  provide  that  there  are  words  in  it  expressive 
of  its  being  a  guaranty  for  goods  to  be  furnished  by  him  from 
""  time  to  time."  It  is  submitted  that  the  rule  of  construction  laid 
down  in  those  cases  is  the  true  one — that  it  is  for  the  party  taking 
%  guaranty  of  this  kind  to  see  that  the  words  are  unequivocal 
and  unambiguous.  If  the  defendant  be  permitted  to  amend,  he 
will  be  enabled  to  rely  on  any  defence  he  may  have  to  the  bill, 
as  an  answer  pro  tanio  to  his  liability  under  the  guaranty. 

The  amendment  which  the  defendant  asks  the  Court  to  make 
is  one  which,  in  the  words  of  the  231st  section  of  the  Common 
Law  Procedure  Act  1853,  ''is  necessary  for  determining  the  real 
question  between  the  parties  ;'*  for  the  defendant  has  several  de- 
fences to  the  bill,  if  he  be  permitted  to  rely  on  them  in  answer  pra 
tanto  to  his  liability  under  the  guaranty.  It  now  appears  that  the 
drawer  and  the  plaintiff,  who  sues  as  indorsee,  are  one  and  the  same 
person.  That  is  a  good  defence:  Bullen  Sf  Leake's  Pr.  PL^  455 a. 
Again,  it  is  a  good  defence  that  the  defendant  indorsed  the  bill 
to  the  plaintiff,  for  or  on  account  of  his  liability  under  the  guaranty 
to  the  amount  of  the  bill,  and  that  the  plaintiff  neglected  to  give 
him  notice  of  dishonor :  Keartlake  v.  Morgan  (e) ;  Price  v. 
Price  {d).    The  latter  case  also  shows  that  it  is  not  necessaiy  to 

(«)  1  Cr.  &  M.  5t.  (6)  8  B.  &  Aid.  598. 

(c)  5T.B.518.  (<0  18M.&W.232. 
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aver  that  the  bill  was  not  only  given  by  the  defendant,  but  accepted  E.  T.  1864. 

by   the  plaintiff,    for  or  on  account  of  the  debt.     Peacocke  v. 

Purcell  (a)  goes  the  length  of  this,  that,  if  a  bill  of  exchange  be 

given  as  a  collateral  security  for  and  not  in  satisfaction  of  a  debt, 

and  if  the  bill  be  presented  at  maturity,  and  dishonored,  and  notice 

be  not  given  of  the  dishonor,  that  will  discharge  the  defendant 

from  the  original  debt ;  and  Erie,  C.  J.,  says : — "  Though  the  bill 

^'was  taken  as  a  collateral  security,   the  plaintiff  by  his  laches 

'*  has  marred  the  bill,  as  between  him  and  the  person  from  whom 

<*he  took  it;   and  the  effect  of  his  laches  is,   that,  as  between 

**him  and  the  defendant,  the  bill  has  become  as  money  in  the 

^'plaintiff's  hands,  and  so  as  much  a  satisfaction  of  the  claim  as 

^'if  it  had  been  received  for  and  on  account  of  the  debt."    He 

cited  Bayley  on  Bills  of  Exchange^  6th  ed.,  p.  368;    Green  v. 

Smithies  (b);   Chitty  jun.  on  Pleading^  2nd  ed.,  p.  291. 

Falhiner^  in  reply. 

The  amendment  proposed  to  be  made  by  the  defendant  will 
not  assist  in  determining  the  real  question  between  the  parties. 
The^'defendant  has  made  his  case  on  the  present  pleadings,  and 
taken  his  chance  of  a  trial;  and  he  should  not  be  permitted  to 
go  down  again  to  trial  on  a  totally  new  case.  Mr.  Taylor^  in 
his  Treatise  on  the  Law  of  Evidence^  refers  to  the  case  of  Wilkin 
V.  Reed(e)y  and  adopts  the  meaning  given  by  Maule,  J.,  to  the 
words,  '*tbe  real  question  in  controversy  between  the  parties:'' 
at  page  188,  s.  181,  he  says — *'And  lastly,  that  'the  question  in 
'*  controversy '  is  in  other  words  the  question  which  both  parties 
"really  intend  to  have  tried,  and  not  any  question  which,  during 
**the  course  of  the  trial,  may  for  the  first  time  be  brought  into 
"controversy  by  one  of  the  litigants."  This  amendment  cannot 
be  made  while  the  plea  of  payment  into  Court  remains  on  the 
record.  In  BulUn  and  Leakeys  Precedents  of  Pleadings^  p.  564, 
it  is  said : — "  A  defendant  will  not  be  allowed  to  plead  any  other 
"  plea  to  the  same  causes  of  action  to  which  he  pleads  payment 

(a)  14  C.  B.,  N.  S.,  728;  8.  C,  10  Jar.,  N.  S.,  178. 
(Jk)  1  Q.  B.  796.  (c)  23  Law  Jour.,  C.  P.,  193. 
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E.  T.  1864.  ''into  Court;  nor  can  he  plead  to  any  allegation  which  is  ne- 
"cessarilj  admitted  by  the  payment'  It  la  impossible  to  have 
in  the  same  record  a  plea  of  payment  into  Court,  and  another 
plea  going  to  the  whole  cause  of  action;  for,  suppose  to  a  decla- 
ration for  goods  solds  and  delivered  the  defendant  pleads  payment 
into  Court,  and  also  a  traverse  or  a  plea  of  payment,  and  the 
defendant  succeeds  on  either  of  the  latter  pleas,  what  becomes 
of  the  money  paid  into  Court  ?  This  amendment  would  not  have 
been  made  at  the  trial  unless  the  defendant  had  given  up  his 
construction  of  the  guaranty. 

In  the  third  count  the  plaintiff  puts  a  construction  on  the 
guaranty;  and  the  defendant,  in  answer  to  that  count,  does  no- 
thing but  set  out  the  guaranty  in  terms,  and  says  that  £30,  and 
no  more,  is  due  on  foot  of  it.  It  is  well  settled  that  he  who 
pays  money  into  Court  pays  it  in  seeunelum  allegaium. 

On  the  construction  of  the  guaranty  he  cited  Hood  v.  Grace  (a), 
and  Mutnford  v.  Gething  (6). 

MONAHAN,  C.  J. 

The  argument  of  this  case  has  occupied  a  considerable  time ;  and 
as  there  is  no  probability  of  our  opinion  being  altered  by  further 
consideration,  we  do  not  think  it  necessary  to  defer  giving  judgment 
to  iinother  day. 

Upon  the  first  question,  we  are  all  clearly  of  opinion  that  the 
true  construction  of  the  guaranty  is,  what  occurred  to  me  at  the 
trial,  that  the  defendant  undertook  to  be  responsible  for  goods  not 

■ 

exceeding  £30  a-month,  and  accordingly  that  the  amount  of  the 
verdict  was  arrived  at  upon  a  right  principle.  Our  opinion  as  to 
the  meaning  of  the  guaranty  being  clear,  we  do  not  think  it  neces- 
sary on  this  motion  to  consider  with  much  minuteness  whether  the 
rule  is  that  a  guaranty  should  be  construed  most  strongly  in  favor 
of  the  person  giving  it,  or  against  him.  We,  however,  are  disposed 
to  think  the  true  rule  is,  that  the  Court  is  bound  to  ascertain  as  best 
they  can  what  the  intention  of  the  parties  was,  and  to  construe  the 
.  document  in  accordance  with  that  intention.  In  this  case  we  are 
(a)  7  H.  &  N.  494.  (6)  7  C,  B.,  N.  S.,  305. 
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quite  satisfied  that  the  intention  of  the  parties  was,  that  the  de-  E.  T.  1864. 
fendant  should  be  responsible  for  goods  supplied  to  David  M^Kean, 
to  the  amount  of  £30  a-month.  Upon  the  other  question  in  the  case 
the  matter  is  a  little  complicated»  but  the  substance  of  it  is  this : — 
the  defendant  alleges  that,  by  reason  of  his  not  having  received  due 
notice  of  the  dishonor  of  the  bill  of  exchange,  he  is  discharged  not 
only  from  the  bill  itself,  but  also  should  get  credit  for  the  amount 
thereof  out  of  the  sum  which  would  otherwise  be  due  on  foot  of  the 
guaranty  on  account  of  which  it  was  given.  It  has  scarcely  been 
contended  that  there  is  on  the  record  any  plea  or  defence  to  the 
counts  on  the  guaranty  raising  this  question :  there  clearly  is  not. 
Then  it  has  been  suggested  that  I  should  have  allowed  the  defences 
to  be  amended  at  the  trial,  so  as  to  raise  this  question.  In  answer 
to  this  I  may  say,  as  has  in  fact  heei  stated  by  defendant's  Counsel, 
no  such  application  was  made  to  me  at  the  trial,  in  any  way,  re- 
quiring an  opinion  from  me.  What  occured  was  just  this : — when  I 
stated  my  opinion  as  to  the  construction  of  the  guaranty,  plaintiff's 
Counsel  submitted  he  was  entitled  to  receive  on  foot  thereof  the  full 
sum  due,  even  though  the  jury  should  be  of  opinion  the  plaintiff  was 
not  entitled  to  recover  on  foot  of  the  bill  of  exchange,  for  want  of 
notice.  Defendant's  Counsel,  in  answer,  suggested  that  he  should  be 
allowed  to  amend  his  defence,  and  file  a  new  defence  raising  the 
question ;  to  which  plaintiff's  Counsel  insisted  that,  to  render  such  a 
defence  good  in  point  of  law,  it  should  be  averred  not  merely  that 
the  bill  of  exchange  was  given  on  account  of  the  sum  due  on  the 
guaranty,  but  in  discharge  and  satisfaction  thereof;  and  that  there 
was  no  pretence  for  such  being  the  case  in  the  present  instance. 
Defendant's  Counsel  apparently  acquiesced  in  this  view  of  the  law, 
and  did  not  press  the  application  to  amend.  And  the  question  for 
our  consideration  therefore  now  is,  whether  at  this  stage  of  the  case, 
after  verdict,  we  should  allow  the  defendant  to  plead  a  new  defence 
to  the  count  on  the  guaranty.  We  do  not  think  we  are  now  called 
on  to  decide  whether  if  the  defendant  had  originally  pleaded  such  a 
defence,  he  would  not  have  been  entitled  to  succeed  thereon ;  but 
he  having  advisedly  in  answer  to  the  claim  on  the  guaranty, 
confined  his  defence  to  its  construction,  and  insisted  merely  that  his 
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£•  T.  1864.  liability  did  not  ezoeed  £30,  while  m  a  defence  to  the  daim  on  foot 

of  the  bill  of  exchange,  he  relied  on  the  want  of  notice ;  we  do  not 
think  that,  in  the  exercise  of  our  discretion,  we  should  at  this  stage 
of  the  case  set  aside  the  former  verdict,  and  allow  a  new  defence  to 
be  filed,  more  especially  in  a  case  in  which,  to  say  the  least  of  it,  it 
did  not  distinctly,  or,  perhaps  I  might  say,  at  all,  appear  that  the 
defendant  was  in  fact  prejudiced  by  the  want  of  notice  of  dishonor 
of  the  bill  by  the  acceptor,  who  is  of  course  still  liable  on  foot 
thereof  to  the  defendant. 

We  think,  therefore,  that  the  verdict  should  stand  for  the  fall 
amount,  and  the  cause  shown  be  allowed. 


H.  T.  1863.  BAYLET  r.  THE  MARQUIS  CONTNGHAM. 

Jwu  26,  27. 

An  action  was  This  was  an  action  for  the  disturbance  by  the  defendant  of  the 
broaght  for  the 

interrapdon       plaintiff  in  his  enjoyment  of  certain  incorporeal  tenements.    The 

and  hindrance 

of  the  plaintiff  first  count  of  the  summons  and  plaint  stated  that  the  defendant 

in  his  fisheiy, 

&c.,  which  had  had  let  unto  plaintiff  the  Glentees  shootings,  and  a  certain  fishe^, 

been  let  to  him    _  .  «../.... 

by  the  defend-  for  one  year,  at  a  certain  rent,  and  that,  before  the  expiration 

for  a^yearT^  ^^  ^^  jeAT^  he  interrupted  and  hindered  the  plaintiff  from  the 
uit  haTing'  enjoyment  of  it.  There  were  other  counts  varying  the  statement 
Sct^^of^the*  °^  ^^^  contract.  The  defendant,  amongst  other  defences,  traversed 
fi  h^°^  ^^  £^  ^^®  plaintiff's  tenancy.  At  the  trial,  at  the  Sittings  after  Michael- 
plaintiff—  mas  Term  1862,  before  Monahan,  C.  J.,  it  was  proved  that,  after 
Held  (Chhis- 
TiAir,  J.,  c/m-  a  correspondence  with  a  Mr.  Russell,  who  was  the  agent  of  the 

8entieiite)f  that 

though  an  in-  Marquis  Conyngham,  as  to  the  character  of  the  Glentees  shoot- 
corporeal    he- 
reditament,      ings   and  fishery  of  the  river  Ower,    the  plaintiff  came  over  to 

an  agreement  Ireland  in  August  1861,  and  agreed  with  the  plaintiff  to  take  the 

by  the  plaintiff 

to  hold,  what 

was  eqoiyalent  to  land,  nnder  the  defendant,  in  consideration  of  a  rent  for  a  period 

not  exceeding  a  year,  as  would  by  the  combined  operation  of  the  3rd  and  4th, 

sections  of  the  Landlord  and  Tenant  Law  Amendment  Act  (Ireland)  1800  create 

the  relation  of  landlord  and  tenant,  and  that  the  action  was  maintainable. 

Held,  per  CHaiSTXAN,  J.,  that  the  2nd  section  of  the  Statute  of  Frandst 
7  VF.  3,  c  12  (Ir,),  preTented  the  application  of  the  abqve  Act  to  the  present  case» 
and  that  the  ^tion  did  not  lie. 
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shooting  over  10,000  acres,  and  Lord  Conjngham's  part  of  the  H.  T.  1863. 

Common  PUaB 
fishery  of  the  river,  together  with  the  use  of  a  shooting  lodge  for     <^   »      "^ 

BAT LET 

three  months  in  the  year,  at  a  rent  of  £150  per  annum,  for  three  ^^ 

years,  with  a  power  of  holding  them  for  five.     Shortly  after,  he     marquis 

CONTNQHAM 

became  dissatisfied  with  the  shooting ;  and  a  new  verbal  agreement 
was  afterwards  made  that  he  should  hold  only  for  one  year,  paying 
a  year's  rent.      The  defendant  paid  half  a  year's  rent  in  November 
1861 ;  he  fished  till  the  30th  of  September,  which  was  the  end 
of  the  season ;  he  shot  till  November ;  he  considered  the  year  to 
run  from  the  1st  of  August  1861  until  the  corresponding  period 
of  the  following  year.     The  plaintiff's  son-in-law,  when  he  went 
to   fish,  was  interfered    with  by  the  defendant  in  April   1862. 
Ck>unsel  for  defendant,  at  the  close  of  plaintiff's  case,  called  for 
a  nonsuit,  or  a  direction  in  his  favor,  on  the  ground  that   the 
letting    relied  on  could  not  be  made  without  deed  or  writing. 
His  Lordship  refused  so  to  direct,  but  reserved  leave;  and  the 
defendant,  having  gone  into  evidence,  called  a  Mr.  Russell,  who 
deposed  that  the  agreement  was,  that  the  plaintiff  should  hold 
the  preserve  to  the  end  of  the  season,  paying  the  year's  rent; 
and  that  when  he  hindered  the  son-in-law,   he  considered  that 
the  season  had  expired.    The  jury  found  for  the  plaintiff,  with 
one  shilling  damages. 

A  conditional  order  having  been  obtained  to  change  the  ver- 
dict into  one  for  the  defendant,  or  for  a  new  trial — 

Maedonogh  (with  him  J.  T.  Ball)  showed  cause  against  the 
conditional  order. 

The  4th  section  of  the  Landlord  and  Tenant  Consolidation  Act* 
(24  &  25  Ftc,  c.  154)  applies  to  incorporeal  as  well  as  to  cor- 
poreal hereditaments.  This  is  manifest  from  the  definition  of 
certain   terms  in  the  glossary  to  the  Act.      The    word  'Mands" 


*4th  section : — "  Every  lease  or  contract  with  respect  to  lands,  whereby  the 

relation  of  landlord  and  tenant  is  intended  to  be  created  for  any  freehold  estate  or 

interest,  or  for  any  definite  period  of  time  not  being  from  year  to  year,  or  any 

lesser  period,  shall  be  by  deed  executed  or  note  in  writing  signed  by  the  landlord, 

or  his  agent  thereunto  lawfully  authorised,  in  writing." 
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H.  T.  1863.  18  made  to  include  houaes,   messuages  and  tenements,  of  every 

^^ ^ '  tenure,  whether  corporeal  or  incorporeal ;   this  must  he  read  as 

if  incorporated  in  the  4th  section.  Certain  contracts  therefore, 
MARQUIS  relating  to  incorporeal  as  well  as  to  corporeal  hereditaments  are 
excepted  from  the  necessity  of  being  under  seal.  Whenever  the 
relation  of  landlord  and  tenant  is  intended  to  be  created  for  any 
freehold  estate  or  interest,  or  for  any  period  beyond  that,  if  from 
year  to  year,  a  note  in  writing  is  necessary — ^not  so  for  a  shorter 
period.  The  Statute  of  Limitations  (3  &  4  FF.  4,  c.  27)  shows 
by  its  glossary  that  when  the  intention  of  the  Legislature  is  to 
limit  or  restrict  the  construction  of  the  Act,  such  is  expressly 
stated.  A  corporation  cannot,  as  a  general  rule,  contract  except 
under  seal,  yet  they  can  in  some  instances  do  so.  The  title  of 
the  Act  shows  what  its  object  was,  *'To  consolidate  and  amend 
the  Law  of  Landlord  and  Tenant  in  Lreland."  That  was  not  to 
limit  its  operation.  If  these  tenancies  from  year  to  year  of  s 
fishery  be  not  included  within  the  meaning  of  the  4th  section, 
it  wiU  follow  that  a  fishery  may  be  let  for  a  long  period  by  a 
note  in  writing,  but  not  for  two  days  without  a  deed.  An  action 
of  trespass  will  lie  for  an  injury  done  to  a  fishery.  It  may  also 
be  made  the  subject-matter  of  ejectment. 

The  following  authorities  were  referred  to : — Finlay  t.  BruUA 
and  Exeter  Railway  Company  (a) ;  Dwarris  on  StattUee^  2nd  ed., 
pp.  552  and  567 ;  The  King  y.  Old  Alresford  {b) ;  Adams  on  Eject- 
meni,  p.  1 8 ;  2  Chitty  on  Pleading^  7th  ed.,  p.  39 ;  Doe  d.  Pennington 
V.  Taniere  (c) ;  Jones  v.  Reynolds  (d) ;  2  Taylor  on  Evidence,  806. 

Sergeant  Armstrong  and  /.  P.  HamiUon,  contra. 

The  4th  section  of  the  present  Landlord  and  Tenant  Consoli- 
dation Act  differs  from  the  Statute  of  Frauds,  in  limiting  the 
tenancies  to  one  year,  or  from  year  to  year,  instead  of  three 
years,  as  formerly.  The  word  "tenement"  will  apply  to  corpo- 
real as  well  as  incorporeal;  but  it  is  not  contained  in  the  section 
under  discussion. 

(a)  7  Ex.  Rep.  416.  (A)  1  T.  B.  361. 

(e)  12  Q.  B.  1013.  (</)  4  Ad.  &  £U.  806. 
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He  referred  to  The  Duke  of  Somerset  v.  Fogwell  (a)  ;  Bond  v.  H.  T.  1 863. 

Biggins  {b)  ;    Arthur  v.   Behenham  (c)  ;    Dwarris  on   Statutes^     ,^,  -^ ' 

p.  668;  Wood  v.  Leadbitter  {d) ;  Holford  v.  Pritchard  (e).  batlet 

MAKQUIS 
n   n     '  1  CONYNGHAM 

J9a//y  in  reply. 

The  glossary  and  interpretation  clause  give  a  key  to  this  Act, 
and  show  that  the  policy  of  the  Act  was  to  assimilate  the  relation 
of  corporeal  and  incorporeal ;  that  whatever  could  create  an  estate 
in  one  should  also  in  the  other.  It  was  to  remedy  defects;  for 
example — if  land  were  given,  it  might  be  done  by  parol;  if  the 
right  of  cutting  turf,  a  deed  would  be  required.  The  interpre- 
tation clause  of  this  Act  extends  the  word  "  lands"  to  incorporeal 
hereditaments,  as  by  the  3rd  section  the  relation  of  landlord  and 
tenant  was  intended  to  be  created  in  respect  of  incorporeal  here- 
ditaments. Upon  the  true  construction  of  the  statute  the  4th 
section  was  intended  also  to  apply  to  incorporeal  as  well  as  cor- 
poreal hereditaments :  HeydotCs  case  (f) ;  Warburton  d.  Loveland 
V.  Ivie  (g) ;  Beck  v.  Smith  (A) ;  Bcus,  Abr,  tit.  SttUute^  p.  459. 

Cur>  adv.  vult. 


MONAHAN,  C.  J. 

This  case  arises  upon  the  construction  of  the  recent  Landlord  AprUdO, 
and  Tenant  Act;  and  I  regret  very  much  that  the  Court  have 
not  been  able  to  come  to  an  unanimous  decision.  I  must  say, 
however,  for  myself,  that  I  have  had  great  difficulty  and  much 
consideration  in  arriving  at  the  conclusion  to  which  the  majority 
of  the  Court  have  come.  The  action  was  brought  by  Mr.  Bayley 
against  the  Marquis  Conyngham,  for  having  disturbed  him  in 
the  enjoyment  of  certain  shootings  and  fishings,  which  it  was 
alleged  by  the  summons  and  plaint  the  agent  of  the  Marquis 
Conyngham  had  let  to  him  for  one  year.      The  sumnions   and 

(a)  5  B.  &  C.  675.  (b)  2  A.  &  E.  696. 

(c)  11  Mod.  161.  ((0  13  M.  ft  W.  83a 

(«)  3  Ex.  Eep.  793.  09  3  Rep.  7. 

(S)  I  H.  &  B.  648.  •  (A)  2  M.  &  W.  195. 

VOL.  15.  52  L. 


BATLEY 
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E.  T.  1863.  plaint  contained  six  counts. — [His  Lordship  then  stated  the  sub- 
stance of  the  pleadings.] — Some  negociation  having  taken  place 
as  to  certain  fishings  and  shootings  on  the  property  of  the  Marquis 
MARQUIS      Conyngham   in  the  county  of  Donegal,   the   plaintiff   agreed  to 
take  them  for  a  period  of  four  or  five  years,  at  a  rent  of  £150 
per  annum.   After  some  time,  Mr.  Bayley,  finding  that  the  shooting 
and  fishing  were  not  as  good  as  he  had  expected,  made  a  further 
agreement  with  the  agent  of  the  Marquis  Conyngham,  that  what 
was  originally  a  letting  for  five  years  should  be  only  for  one  year 
from  the  month  of  August,  for  which  he  should  pay  a  sum  of  £150. 
Mr.  Bayley  paid  the  sum  of  £75,  leaving  the  balance  unpaid.     It 
appears  that  before  the  close  of  the  year  the  Marquis  Conjrngham 
refused  to  allow  Mr  Bayley  or  his  friends  to  fish  on  the  property  in 
question ;  and  in  consequence  of  that  Mr.  Bayley  brought  his  action 
to  recover  damages  against  the  Marquis  Conyngham.     The  real 
dispute  between  the  parties  was,  whether  the  letting  was  for  a  year, 
or  only  the  unexpired  portion  of  the  fishing  and  shooting  season. 
The  jury  found  that  the  letting  was  for  a  year.     The  defendant's 
Counsel   submitted  that,   this   being  an  incorporeal  hereditament, 
the  letting  relied  upon  could  not  have  been  made  without  a  deed ; 
and,  as  there  was  no  deed,  they  called  upon  me  to  nonsuit  the 
plaintiff,  or  direct  a  verdict  for  the  defendant.     I  declined  to  do  so, 
but  reserved  leave  for  the  defendant  to  move  to  have  the  verdict 
entered  up  for  him.      The  question  is,  whether  a  right  to  fish  or 
shoot  on  the  river  and  lands  of  a  party  can  be  conferred  in  consi- 
deration of  a  certain  rent  for  one  year,  unless  by  deed — whether  io 
fact  such  an  interest  can  be  created  by  parol?     The  question  is, 
what  is  really  the  effect  of  the  3rd  and  4th  sections  of  the  recent 
Landlord  and  Tenant  Act?     In  order  to  come  to  a  satisfactory 
conclusion  on  this  point,  it   will  be  advisable  to  consider    what 
the  Common  Law  was,   and   what  alteration  was  made  in  it  by 
the  Statute  of  Frauds.      At  Common  Law  no  legal  estate  could 
be  created  in  an  incorporeal  hereditament,  save  by  grant  under 
seal;    but  it  is  equally  certain  that  at  Common  Law  no  freehold 
estate  in  land  could  be  created,  save  by  livery  of  seisin  or  by 
deed; — that  is,  no  freehold  estate  in  land  could  be  created  by 


CONTNGHAM 
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mere  writing  unaccompanied  by  liverj  of  seisin,  unless  it  were  E.  T.  1863. 

07  bargain  and  sale,  or  bj  lease  and  release,  which  always  implies      , ' 

a  deed  But  a  valid  agreement  at  Common  Law  could  be  made 
either  by  parol  or  by  writing  without  seal,  for  the  sale  or  for  marquis 
making  a  lease  of  any  lands,  or  any  estate  or  interest  therein.; 
and  no  doubt  a  binding  contract  for  the  sale  or  letting  a  right 
of  fishing  or  shooting  over  a  party's  lands  could  be  made  by  parol 
at  Common  Law.  That  being  so,  the  Statute  of  Frauds  was  passed. 
The  Ist  section  of  that  statute  provides  that  no  estate  in  lands  and 
tenements  should  be  created  by  parol,  except  leases  which  did  not 
exceed  three  years ;  and  it  was  further  enacted  by  the  2nd  section 
that  no  agreement  respecting  any  contract  or  sale  of  lands  should 
be  binding  unless  it  was  in  writing,  and  signed  by  the  parties  to 
be  charged  therewith.  The  effect  of  that  was  this,  that  a  mere 
agreement  by  parol,  either  to  lease  or  sell  lands  or  incorporeal 
hereditaments,  was  not  binding,  but  that  an  actual  lease  of  lands 
would  be  valid,  provided  that  it  did  not  exceed  three  years;  but 
this  did  not  extend  to  incorporeal  hereditaments,  an  interest  in 
which  could  not  be  granted  save  by  deed ;  and,  in  the  same  way, 
a  freehold  estate  in  lands  could  not  be  created,  prior  to  the  late 
statute,  unless  by  deed  or  by  livery  of  seisin.  This  Act  of  Parlia- 
ment is  then  passed,  entitled  "  An  Act  to  Consolidate  and  Amend 
the  Law  of  Landlord  and  Tenant  in  Ireland."  Now,  the  first  obser- 
vation which  arises  is,  that  the  object  of  this  Act  of  Parliament 
was  to  reduce  into  one  Act  the  various  Acts  regulating  the  relations 
subsisting  between  landlord  and  tenant.  The  Acts  contained  in 
schedule  B  to  the  Act  are  repealed,  except  so  far  as  may  be  neces- 
sary to  support  any  lease  or  contract  entered  into  prior  to  the 
passing  of  the  Act.  The  1st  section  of  the  Statute  of  Frauds  is 
included  in  it,  and  is  therefore  expressly  repealed.  The  1st  section 
enacts. — [His  Lordship  read  it.] — The  question  then  arises,  is  there 
anything  in  this  Act  of  Parliament  which  enables  such  an  estate,  or 
for  a  period  not  exceeding  a  year,  to  be  created  without  a  deed; 
because  at  Common  Law,  before  the  passing  of  this  Act,  no  estate 
in  an  incorporeal  hereditament,  nor  a  freehold  estate  in  lands,  could 
be  created  without  a  deed.      What  then  is  the  effect  of  this  Act  of 
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£.  T.  1863.  Parliament?     Formerly,  nothing  short  of  an  actual  demise  crested 
the  relation  of  landlord  and  tenant.     This  Act  of  Parliament  makes 


BAYLET 
V. 


this  revolution  in  the  law,  that  the  relation  of  landlord  and  tenant 


MABQUis  is  now  created,  wherever  it  is  agreed  by  one  party  to  hold  land 
from  another  in  consideration  of  rent,  or  of  anything  in  the  nature 
of  rent.  If  the  matter  stood  there,  is  there  anything  to  show  that 
the  relation  of  landlord  and  tenant  can  be  created  only  by  an  agree- 
ment in  writing  ?  By  the  3rd  section  of  that  Act  of  Parliament  it 
is  enacted  that  the  relation  of  landlord  and  tenant  shall  be  deemed 
to  be  founded  on  the  express  or  implied  contract  of  the  parties. 
There  was  in  this  case  an  express  contract  between  the  parties; 
and  I  see  nothing  in  the  3rd  section  which  requires  that  it  should 
be  in  writing.  Now  I  ask  could  it  be  contended,  if  there  was  a 
note  in  writing  with  respect  to  incorporeal  hereditaments,  creating 
the  relation  of  landlord  and  tenant  for  a  period  exceeding  a  year,  or 
creating  a  freehold  estate  in  lands,  that  would  not  be  sufficient  under 
the  4th  section  of  this  Act  ? — [His  Lordship  read  the  section.] — ^It  is 
clear  that  the  meaning  of  the  3rd  and  4th  sections,  taken  together, 
is  that,  wherever  the  relation  of  landlord  and  tenant  is  intended  to 
be  created  in  corporeal  or  incorporeal  hereditaments,  it  may  be  done 
by  an  agreement  in  writing.  If  therefore,  according  to  the  true  con- 
struction of  this  agreement,  the  letting  was  for  less  than  a  year,  it 
might  have  been  done  by  parol,  which  could  not  have  been  the 
case  under  the  Statute  of  Frauds,  as  the  2nd  section  of  that  statute 
relates  to  all  agreements  respecting  land.  It  occurs  to  me,  and 
to  the  majority  of  the  Court,  that  if  we  are  at  liberty  to  gire 
any  effect  to  the  glossary  of  the  Act,  the  word  *'  lands  "  embraces 
incorporeal  hereditaments,  and  that  it  was  the  intention  of  the 
Legislature  to  place  lands  and  incorporeal  hereditaments  on  the 
same  footing,  so  far  as  relates  to  landlord  and  tenant;  and  that 
therefore  whatever  is  sufficient  to  create  the  relation  of  landlord 
and  tenant  in  corporeal,  is  sufficient  also  with  respect  to  incor- 
poreal hereditaments.  Very  much  weight  has  been  attached  to 
the  argument  that  an  incorporeal  hereditament  could  only  pass 
by  deed.  Now  under  the  4th  section  of  the  Landlord  and  Tenant 
Act,  a  freehold  estate  in  lands  can  be  created  by  an  agreement 
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in  writiDg  ;  and  why  shoald  not  an  interest  respecting  incor-  E.  T.  1863. 
poreal  hereditaments  he  created  in  the  same  way  ?  I  am  aware 
that  the  1st  section  of  the  Statute  of  Frauds  is  expressly  re- 
pealed hy  the  3rd  section  of  the  Landlord  and  Tenant  Act ;  makquis 
hut  it  does  not  therefore  follow  that  the  2nd  section  of  the 
Statute  of  Frauds  may  not  he  partially  impliedly  repealed  hy 
the  same  Act.  There  has  heen  no  decision  to  the  effect  that 
the  express  repeal  of  one  section  of  an  Act  of  Parliament  pre- 
vents the  implied  repeal  of  another  section,  if  the  Act  should 
be  inconsistent  with  it. 

Upon  the  whole  of  this  case,  which  is  one  of  considerable 
difficulty,  we  are  of  opinion  that  the  verdict  should  stand,  with 
the  damages  for  the  plaintiff  at  one  shilling. 

Ball  and  Keogh,  JJ.,  concurred. 

Christian,  J. 

I  am  of  opinion  that  the  verdict  should  be  entered  for  the  de- 
fendant, pursuant  to  the  leave  reserved.  The  action  was  for  dis- 
turbance  of  the  plaintiff  in  the  enjoyment  of  a  right  of  shooting 
and  fishing,  alleged  to  have  been  demised  to  him  by  the  defendant 
for  one  year.  To  the  maintaining  of  such  an  action,  of  course  a 
valid  demise  was  essential.  The  defence  consisted  substantially  of 
a  traverse  of  the  demise,  and  the  issues  were  all,  in  substance,  did 
the  defendant  demise  ?  iHie  plaintiff  proved  a  verbal  agreement  by 
the  defendant's  agent,  to  let  to  him  this  shooting  and  fishing,  which, 
upon  the  finding  of  the  jury,  must  now  be  taken  to  have  been  an 
agreement  for  a  year,  and  not  for  the  shooting  and  fishing  season 
only,  as  the  defendant  contended.  The  Counsel  for  the  defendant 
called  for  a  nonsuit,  upon  the  ground  that  a  verbal  letting  or  agree- 
ment for  a  letting  of  an  incorporeal  hereditament  was  invalid  to  create 
an  estate  t,herein,  and  that  consequently,  there  was  no  evidence  in 
support  of  the  issue.  The  Lord  Chief  Justice  refused  to  nonsuit, 
but  reserved  liberty  to  apply;  and  upon  motion  founded  on  that 
liberty  (the  verdict  having  been  for  the  plaintiff),  the  case  is  now 
before  us. 

We  are  all  agreed  that  if  the  plaintiff  can  sustain  his  verdict  at 
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E.  T.  1863.  all,  it  must  be  upon  a  clause  or  clauses  in  the  late  Act  for  Amend- 

Common  Pleas 
. '     ment  of  the  Law  of  Landlord  and  Tenant  (23  &  24  Vie^  c.  154). 

^  Mr.  Macdonogh^  who,  as  leading  Counsel  for  the  plaintiff,  opened 

MARQC7IS  the  motion  to  show  cause  against  the  rule  itt#t,  evinced,  I  thought, 
considerable  misgiving  upon  that  part  of  his  case,  for  he  began  bj 
labouring  the  case  much  upon  Common  Law  considerations,  founded 
on  the  acts  of  the  parties,  and  the  difference  between  contracts 
executor  J  and  executed,  referring  to  cases  in  which  corporations 
had  been  held  liable  on  executed  considerations,  though  there  was 
no  contract  under  seal.  The  learned  Judge,  however,  was  not 
asked  to  leave  anj  question  to  the  jury,  as  to  the  effect  of  those 
acts  and  dealings,  as  founding  a  presumption  that  a  grant  under 
seal  was  in  fact  executed.  We  are  all,  I  believe  I  may  venture  to 
say,  of  opinion,  that  if  the  matter  rested  on  the  Common  Law,  this 
verbal  demise  of  an  incorporeal  hereditament,  though  only  for  a 
year,  would  be  v.oid.  Finding  the  Court  strongly  against  him  upon 
that,  Mr.  Macdonogh  then  fell  back  upon  the  statute.  He  relied 
upon  one  section  only,  ihe  4M,  as  interpreted  by  the  glossary  in  the 
1st.  The  Counsel  for  the  defendant  were  then  heard,  and  applied 
themselves  exclusively  to  the  4th  section,  and  it  was  not  until  the 
plaintiff's  second  Counsel  came  to  address  the  Court  in  reply  that 
the  3rd  section  was  even  mentioned.  I  shall  now  proceed  to  consi- 
der the  questions  in  the  case,  in  the  order  in  which  they  were 
argued,  viz.,  first  upon  the  4th  section  aI6ne,  secondly  upon  the  3rd 
section,  whether  alone  or  conjointly  with  the  4th. 

The  argument  upon  the  4th  section,  as  I  understood  it  was  this— 
that  because  that  section  requires  that  "  Every  lease  or  contract 
^'  whereby  the  relation  of  landlord  and  tenant  is  intended  to  be 
"  created  for  any  freehold  estate  or  interest^  or  for  any  definite 
*^  period  of  time,  not  being  from  year  to  year,  or  any  Usser  period, 
'*  shall  be  by  deed  or  note  in  writing,"  that  therefore  it  is  to  be 
inferred  or  implied  that  estates  or  interests  from  year  to  year,  or 
any  lesser  period,  may  be  without  either  deed  or  writing,  and  simply 
by  words.  Well,  I  really  do  not  know  how  better  to  answer  that 
argument,  than  by  simply  reading  the  section.  These  smaller 
estates  and  interests  are  simply  out  of  that  section.    Whatever  be 
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the  efficacy  of  the  4th  section,  whatever  be  its  legislation,  these  E.  T.  1863. 

^.  .1  ^^-<.  .^.  Common  Pleas 

small  estates  and  interests  are  simply  excluded  from  it.    It  is  pre-      s.^.-^^^^^^.^ 

B  A  V I  W 

cisely  as  if  the  section  had  concluded  with  a  proviso,  '^  that  nothing  ^ 

'*  herein  contained,  shall  in  any  way  apply  to  or  affect  estates  from  marquis 
"  year  to  year,  or  for  any  lesser  period."  It  is  really,  therefore,  too 
clear  for  rational  argument,  that  in  order  to  find  the  law  applicable 
to  those  smaller  interests,  we  must  look  somewhere  or  other  outside 
this  4th  section  of  the  23  &  24  Vic,  c.  164.  Well,  if  we  have  only 
*  the  Common  Law  to  look  to,  the  answer  is  immediate.  No  estate 
or  interest  whatever,  however  small,  can  be  created  in  such  a  here- 
ditament as  this,  except  by  deed  under  seal.  But  then,  Mr.  Sail^ 
the  plaintiff's  second  Counsel,  contends  that  the  3rd  section  of  the 
statute  has  altered  all ;  and  that  is  what  I  have  now  to  consider. 

By  the  3rd  section  it  is  enacted — [reads  it].  The  argument  is 
founded  on  the  concluding  sentence  of  the  section.  It  is  said,  that 
by  it,  all  differences  between  one  sort  of  hereditament  and  another,  as 
regards  the  relation  of  landlord  and  tenant  is  abolished ;  and  further- 
more, that  but  for  the  4th  section,  all  differences  between  agreements 
verbal  and  in  writing  would  be  abolished,  and  that  all  that  would  be 
necessary  in  any  case  to  constitute  the  relations  of  landlord  and  tenant 
would  be  an  agreement,  either  verbal  or  written,  by  one  party  to 
hold  under  another  in  consideration  of  a  rent.  And  then,  it  is  said, 
as  the  4th  section,  which  requires  a  deed  or  writing,  does  not  apply 
(as  I  have  myself  shown  it  does  not)  to  estates  from  year  to  year,  or 
any  lesser  period,  those  estates  or  interests  remain  under  the  3rd 
section  alone,  and  may  consequently  be  created  in  any  species  of 
property  whatever,  by  word  of  mouth  only.  Well  now,  the  first 
answer  to  that  is  a  ^ery  simple  one.  It  is  true  that  the  4th  section 
of  the  late  Act  does  not  apply  to  such  a  case  as  this,  but  the  2nd 
section  of  the  Statute  of  Frauds  does,  and  is  not  repealed  by  this 
statute.  The  first  section  is  repealed,  but  the  second  is  not,  and  one 
of  the  provisions  of  that  second  section,  as  we  all  know,  is,  that  no 
action  shall  be  brought  "  upon  any  contract,  or  sale  of  lands,  tene- 
'*  ments,  or  hereditaments,  or  any  interest  in  or  concerning  them, 
"  unless  the  agreement,  or  some  memorandum  or  note  thereof,  shall 
'^  be  in  writing,  and  signed,"  &c.     Well,  that  is  still  in  full  force, 
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E.  T.  1863.  and  under  that  the  agreement  proved  in  evidence  here  is  void,  for 

^       ^  want  of  at  least  a  writing,  even  if  a  deed  under  seal  were  not  neces- 

BAYLET      ^Qxy,     Therefore,  there  is  here  no  valid  agreement  to  hold  in  consi- 

MARQUIS      deration  of  a  rent,  and  therefore  the  3rd  section  is  ex  vi  ierminarum 

coNiNGHAM  gjmpjy  inapplicable.  Well,  that  is  a  very  plain  and  simple  ground 
by  which  that  section  is  put  wholly  out  of  the  argument.  The  able 
and  skilful  Counsel  who  raised  the  point  perfectly  well  knew  thifl, 
that,  if  even  the  Court  could  look  outside  the  new  Act,  his  point 
on  the  3rd  section  must  vanish.  How  then  did  he  endeavour  to* 
anticipate  it  ?  Of  course  he  did  not  venture  to  assert  that  the  2nd 
section  of  the  Statute  of  Frauds  was  repealed :  that  was  out  of  the 
question,  because  the  late  statute,  so  far  from  repealing  that  section, 
declares  in  express  terms  that  it  shall  not  be  repealed.  By  the 
104th  section  of  the  late  statute,  it  is  provided  that  the  acts  and 
parts  of  acts  set  forth  in  the  schedule,  so  far  as  they  relate  to  the 
relation  of  landlord  and  tenant,  and  *'  to  the  extent  to  which  such 
**  Acts  or  parts  of  Acts  are  by  such  schedule  expressed  to  be  re- 
"  pealed,  and  not  further  or  otherwise,  shall  be  and  are  hereby 
'*  repealed."  Well,  the  schedule  mentions  only  section  I  of  the 
Statute  of  Frauds ;  and  of  course,  in  the  face  of  those  express  nega- 
tive words,  no  one  could  contend  for  anything  so  merely  irrational  as 
it  would  be  to  say  that  expressly  or  impliedly  the  2nd  or  any  other 
section  of  the  Statute  of  Frauds  than  the  1st  was  repealed  by  the 
23  &  24  Fife,  c.  154.  Counsel  did  not  argue  anything  so  absurd  ts 
that ;  he  kept  the  Statute  of  Frauds  entirely  out  of  view  ;  and  the 
way  in  which  he  endeavoured  to  attain  his  object  was  by  presenting 
a  view,  which  I  must  take  the  liberty  of  calling  one  of  the  boldest  I 
ever  heard  advanced  in  a  Court  of  Justice.  His  proposition  was 
this :—  you  must  confine  yourselves  within  the  Act  of  23  &  24  of  The 
Queen,  you  must  not  look  outside  it,  either  at  the  Common  Law  or 
at  any  other  statute,  because  that  Act  constitutes  in  itself  a  complete 
code  of  the  Law  of  Landlord  and  Tenant  in  Ireland ;  which,  if  it 
means  anything,  means  this  (and  to  give  any  value  to  the  argument 
must  be  so  understood),  that  it  has  superseded  the  whole  body  of  the 
Law  of  Landlord  and  Tenant,  whether  written  or  unwritten;  and 
that  it  is  within  the  four  comers  of  this  statute  that  for  the  future 
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we  must  look  for  all  law  upon  that  great  subject.    I  totally  deny  E.  T.  1863. 
that  such  is  the  nature  of  the  statute.    It  is  not  an  Act  of  codifica-     v^.— v-^^ 
tion,  but,  which  is  a  totally  different  thing,  an  Act  of  consolidation 
and  amendment.     Its  functions  are  two-fold.     First,  it  collects  into     marquis 
one  Act  provisions  from  various  former  Acts,  which  Acts  it  wholly  ^^^^       ^^ 
or  partially,  repeals ;  secondly,  it  amends  certain  experienced  evils  in 
the  Law,  both  Statute  and  Common.    But,  subject  to  those  partial 
operations,  it  leaves  the  Common  and  Statute  Law  in  full  force.   It  is 
in  the  first  of  those  functions  that  it  deals  with  the  Statute  of  Frauds, 
and  it  does  so  by  repealing,  so  far  as  regards  the  relation  of  landlord 
and  tenant,  the  Ist  section  only  (re-enacting  it  in  its  own  4th  sec- 
tion), whilst  it  expressly  declares  that  the  2nd  section  shall  remain 
in  full  force  in  its  bearing  on  the  relation  of  landlord  and  tenant,  as 
well  as  in  all  other  respects ;   and,  as  I  have  already  pointed  out, 
that  section  entirely  annuls  the  point  upon  the  3rd  section  of  the 
new  statute.    But,  independently  of  the  2nd  section  of  the  Statute  of 
Frauds,  suppose  that  section  did  not,  as  it  plainly  does,  remove  the 
3rd  section  of  the  new  statute  out  of  the  present  field  of  discussion 
altogether,  I  should  have  no  hesitation  in  stating  my  opinion  to  be 
that  the  function  and  object  of  that  section  have  been  entirely  mis- 
apprehended.    That  section  is  plainly  an  example  of  *the  second  of 
the  two  functions  which  I  have  ascribed  to  the  statute.     Two  well- 
known  evils  existed  in  the  law — ^the  first,  that  however  clearly 
parties  might  have  shown  their  intention  to  create  between  them 
the  relations  of  landlord  and  tenant,  yet  if  the  whole  interest  of  the 
intending  lessor  passed,  the  relation  could  not  exist,  for  .want  of  a 
reversion,  and  the  remedies  incident  to  that  relation  were  lost :  the 
second,  that  if  the  instrument  were  worded  as  an  executory  agree- 
ment for  a  lease,  and  not  as  a  present  actual  demise  (a  fertile  source 
of  litigation  and  conflicting  decision),  then  the  relation  of  landlord 
and  tenant  would  not  be  presently  constituted.    The  3rd  section  was 
passed  to  remove  both  those  evils,  but  there  its  operation  ends.   It  is 
no  part  of  its  province  to  alter  the-  law  of  conveyancing,  by  which, 
with  respect  to  any  particular  species  of  property,  a  particular  species 
of  instrument  is  required  to  constitute  a  demise.     Its  effect,  as  I 

read  it,  is  simply  this,  that  whenever  there  is  a  transaction  between 
VOL.  15.  53  L 
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E.  T.  1863.  parties,  so  carried  out  and  evidenced  as  that  the  relation  of  landlord 
*—  y"    *    and  tenant  would  be  constituted,  but  for  one  or  both  of  two  reasons, 

BATUBY 

^^  namely,  that  there  was  no  reyersion,  or  that  the  language  used 

MARQUIS     was  executory,  then  the  relation  shall  be  constituted,  notwithstand- 

CONTHOHAM 

ing  those  objections.  But  as  to  the  conveyancing  formalities  with 
which  the  transaction  must  be  clothed,  whether  as  to  this  or  thst 
species  of  property,  it  may  be  by  parol,  or  must  be  in  writing,  or 
must  be  by  deed,  this  section  in  my  opinion  leaves  that  to  }k  dealt 
with  by  the  rules  of  law  which  lie  outside  itself.  And  when  we 
look  outside  it  for  the  rules  which  apply  to  such  a  case  as  that 
before  us,  a  letting  for  one  year  of  an  incorporeal  hereditameot, 
finding  that  the  4th  section  expressly  excludes  all  letting  for  such  a 
term  from  its  operation,  we  have  nothing  left  to  look  to  but  the 
Common  Law,  and  the  2nd  section  of  the  Statute  of  Frauds.  The 
former  requires  a  deed,  the  latter  requires  at  least  a  writing.  The 
letting  here  was  by  parol — it  is  therefore  void, 

I  shall  now  advert  briefly  to  an  argument  ab  ineanvenieiUi^ 
which  was  much  pressed  upon  the  Court  It  was  said  that, 
unless  the  plaintiff's  construction  of  the  4th  section  be  adopted, 
the  consequences  will  follow  that,  while  a  lease  for  1000  yean 
of  an  incorporeal  hereditament  will  be  good  by  writing  witboot 
deed,  a  lease  for  one  year  or  one  day  can  only  be  by  deed. 
Well,  the  first  answer  I  give  to  that  is,  that  if  such  an  inooD- 
gruity  does  arise  upon  the  section,  we  cannot  help  it.  The 
Legislature  must  be  had  recourse  to.  We  have  no  right  to  resort 
to  fanciful  inferences  or  implications  upon  the  statute,  in  order 
to  avoid  an  inconvenience  flowing  (if  it  does  flow)  from  its  obvious 
construction.  Plainly  the  Legislature  has  left  these  smaller  intereitB 
to  the  governance  of  the  law  which  lies  outside  this  statute;  and 
whatever  be  the  consequences  of  that,  we  can  only  accept  theoi. 
Beyond  that  reason  it  is  not  necessary  to  go ;  but  I  must  confen 
I  am  not  at  all  as  yet  convinced  that  this  supposed  inoon?e- 
nience  or  incongruity  does  exist  It  is  better  to  avoid  expresnng 
opinions  upon  this  new  Act  of  Parliament,  when  the  case  does 
not  necessarily  call  for  them;  and  therefore  I  shall  say  no  more 
at  present  than  that,  whenever  the  question  arises  whether  the 
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4th  flection  enables  a  lease  of  an  incorporeal  hereditament  to  be  £.  T.  1863. 
made  for  any  term  whatever,  by  writing  withoat  deed,  it  may  ?»"y*  y- 
be  very  strongly  argued  in  the  negative.  It  may  well  be  con-  ®^^^"^ 
tended  that  all  that  the  statute  requires  is,  that  there  must  in  marquis 
all  cases  be  either  a  deed  or  a  writing  to  constitute  the  relation 
with  which  it  deals-— a  writing  at  least,  but  that  it  by  no  means 
allows  that  in  all  cases  whatever  a  writing  shall  be  sufficient ;  so 
that  if  there  be  any  cases  in  which  the  Common  Law  gives  the 
preference  to  a  deed  over  a  mere  writing,  the  statute  leaves  full 
scope  to  the  Common  Law  in  that  respect.  That  is  precisely  the 
way  in  which  the  Statute  of  Frauds  has  been  construed.  By  the 
first  section  of  that  statute,  leases  of  any  hereditament,  corporeal  or 
incorporeal,  created  by  livery  of  seisin  only,  or  hy  parol  and  not  put 
in  writing^  and  signed^  Sfc^  shall  have  the  force  and  effect  of  leases 
at  will  only.  It  never  occurred  to  any  one  to  argue  that,  because 
that  statute  thus  required  that  all  leases  must  be  in  writing,  it 
followed  that  a  writing  should  be  in  all  cases  sufficient,  and  that 
therefore,  a  deed  was  no  longer  necessary  to  the  grant  of  an  incor- 
poreal hereditament.  And  so,  although  the  Statute  of  Frauds 
excepts  all  leases  not  exceeding  three  years,  made  at  a  certain  rent, 
no  one  ever  thought  of  arguing  that  the  effect  of  that  was  to  exempt 
from  the  necessity  of  either  deed  or  writing  such  leases  in  cases  in 
which  the  Common  Law  required  them  to  be  by  deed.  Really,  if 
the  plaintiff's  argument  upon  the  new  statute  be  well  founded,  it  is 
incomprehensible  how  it  happened  that  all  the  lawyers  who  flourished 
in  the  two  kingdoms  since  the  Statute  of  Frauds  was  passed  in  the 
reign  of  WiUiam  the  Third  should  have  continued  blind  to  a  point 
which  plainly  arose  on  that  statute,  precisely  as  it  does  on  this. 
Well,  this  4th  section  was  a  re-enactment  of  the  Ist  section  of  the 
Statute  of  Frauds,  which  is  repealed  by  this  Act ;  and  it  may  well  be 
contended,  whenever  the  question  arises,  that  the  same  construction 
must  be  put  upon  it,  which  for  nearly  two  centuries  before  it  was 
put  upon  the  Statute  of  Frauds.  And  if  the  section  were  thought 
incapable  of  this  distributive  construction  then,  there  would,  to  my 
mind,  be  considerable  ground  for  contending  that  for  that  reason 
this  4th  section  does  not  apply  to  incorporeal  hereditaments  at  all :  it 
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£.  T.  1863.  certainly  does  not  without  the  aid  of  the  glossary.     Bat  the  intro- 

dactory  terms  of  the  1st  section  prevent  the  glossary  from  extending 
the  proper  meaning  of  the  terms,  in  any  section  where  there  is  any- 
MARQUis  thing  in  the  subject  or  context  of  the  section  repugnant  thereto. 
Now,  the  subject  of  this  section  being  to  supply  the  place  of  the  ht 
section  of  the  Statute  of  Frauds,  t .  «.,  to  superadd  the  solemnity  of 
a  writing  to  that  which  at  Common  Law  might  be  done  by  parol, 
it  might  well  be  argued  that  it  would  be  repugnant  to  the  subject  of 
that  section  to  apply  it  to  a  species  of  property  for  which  the 
Common  Law  itself  required  not  merely  a  writing,  but  a  deed,  and 
thus  give  to  the  section  in  that  respect  the  operation  of  diminishing 
instead  of  adding  to  the  solemnities  of  conveyancing. 

For  these  reasons,  my  opinion  is  that  the  case  is  untouched  bj 
either  the  3rd  or  4th  sections  of  the  new  Act,  and  that  the  plaintiff 
ought  to  have  been  nonsuited,  or  a  verdict  directed  for  the  defendant 


E.  T.  1864.  ARCHBOLD  v.  THE  EARL  OF  HOWTH. 

Aprils, 

In  an  action  Macdonooh  (with  whom  was  •/.  H.  Monahan)  applied  that  the 

for  the  breach 

of   an  agree-  defendant  might  be  at  liberty,  in  addition  to  the  pleas  alread/ 

ment  to  exe« 

cote  a  lease  of  pleaded,  to  plead  a  defence  of  the  Statute  of  Limitations  to  the  fint 

lands    to    the  ^    ,  •■     «  . 

plaintiff,  of       count  of  the  summons  and  plamt. 

fonnerly^been       '^^^^  was  an  action  for  a  breach  of  an  alleged  agreement  by  the 

M  teSwiffrom  P^*^^^^»  ^  execute  to  the  defendant  a  lease  of  certain  lands,  of 

year  to  year; 

and  also  for  false  representation  and  fraadolent  concealment,  with  regard  to  the 
esdstenoe  of  a  memorandnm  of  agreement  for  the  lease,  the  defendant,  after  issue 
joined,  applied  to  the  Court  for  leave  to  plead  the  Statute  of  Limitations  to  the  first 
count,  in  addition  to  the  defences  already  on  the  file.  ^e/(/— [Christian,  J.  dU- 
untient€]t  that  inasmuch  as  the  plaintiff  had  allowed  himself  to  be  evicted  without 
seeking  specific  performance  of  the  supposed  agreement,  and  that  there  were  counts 
on  the  record  on  which  the  plaintiff  might  recover  in  case  the  defendant  were 
guilty  of  actual  fraud  in  the  transaction,  that  the  plea  ought  to  be  allowed  to  be 
pleaoed.  Held  also^  that  the  plea  of  the  Statute  of  Limitations  is  a  defence  on  the 
merits. 

Beid,  per  Christian,  J.,  that  the  defendant,  having  lapsed  his  opportunity  of 
pleading  the  above  defence  in  the  first  instance,  was  not  entitled  to  the  favor  of  the 
Court. 
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which  the  plaintiff  had  formerly  been  tenant.     The  summons  and  E.  T.  1864. 

,  _  -  _  Common  Pleat 

plaint  also  contained  a  count  for  a  false  representation  by  the     ^—  ■  v  ■    * 

defendant  to  the  plaintiff  regarding  the  existence   of  a  certain  ^^ 

document  whereby  the  defendant  had  agreed  to  grant  a  lease  of    ^^^  earl 

^  OF    HOWTH» 

the  lands,  on  the  faith  whereof  plaintiff  had  allowed  judgment  to 
go  against  himself  by  default,  in  an  action  of  ejectment  on  a 
notice  to  quit,  without  seeking  to  enforce  the  agreement.  There 
was  also  a  count  for  fraudulent  concealment  of  the  same  docu- 
ment. The  defendant  pleaded  several  defences,  but  had  omitted 
to  plead  the  Statute  of  Limitations  to  the  first  count,  on  the  ground, 
as  was  stated  on  the  affidavit  filed  in  support  of  the  motion,  that 
at  the  time  of  pleading  he  was  under  the  impression  that  the 
writ  had  been  issued  within  six  years  from  the  date  of  the  alleged 
agreement,  which  bore  date  the  20th  of  November  1857*  Since 
the  eviction  of  the  plaintiff,  the  lands  had  been  set  to  a  third 
party,  without  notice  of  the  alleged  agreement. 

Counsel  contended  that  the  plea  of  the  Statute  of  Limitations 
was  now  deemed  a  defence  on  the  merits,  though  formerly  it  had 
been  disallowed :  2  ChUiy's  Arehb.  p.  945 ;  1  TidtCs  Prae.  p.  568. 
The  plaintiff  lay  by.  The  omission  to  plead  this  further  defence  in 
time  was  accidental.  The  Statute  of  Limitations  is  one  of  the 
defences  which  may  be  pleaded  with  others,  without  the  special 
leave  of  the  Court,  under  the  Common  Law  Procedure  Amendment 
Act  1853. 

Serjeant  Armsirongt  and  Jelieti,  contra. 

This  defence  ought  not,  at  this  stage  of  the  proceedings,  to  be 
allowed.  Equitable  relief  is  impossible.  The  new  tenant  is  a  pur- 
chaser without  notice.  The  plaintiff  could  not  reply  fraud  to  this 
plea,  and  would  therefore  be  placed  in  an  unfair  position.  There  is 
a  defence  of  rescision  of  the  contract  on  they  record.  They  cited 
Ritchie  V.  Van  Gelder  (a). 

Monahan,  in  reply.       ^, 

If  there  be  fraud  on  the  part  of  the  defendant,  he  may  be  mulcted 
for  it  on  the  other  counts  to  which  we  do  not  ask  to  plead  the 

(a)  9  Ezch.  762. 
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£.  T.  1864.  statute.    The  defendant  might  poosiblj  fail  on  technical  grooods  to 
y      V    ■/     proYC  the  plea  of  the  contract  having  been  rescinded ;  and  it  would 
^^  be  anjust  to  depriTO  him  of  this  further  defence. 

THE  EARL  CWt.  odv.  VuU. 

OF  BOWTH. 


MoNAHAV»  C.  J. 

Mm  4.  ^^^  ^^  ^^  application^  on  behalf  of  the  defendant,  for  libertj 

to  file  a  farther  defence  of  the  Statute  of  Limitations  to  the  first 
count  of  the  summons  and  plaint.  The  facts  of  the  case,  as 
appearing  on  the  pleadings  and  affidavits,  are  these : — The  sum- 
mons and  plaint  contains  three  counts;  the  first  is  what,  under 
the  old  form  of  pleading,  would  be  an  action  of  assumpsit,  stating 
that  an  agreement  was  entered  into  between  the  plaintiff  and 
defendant,  that  the  defendant  should  execute  to  the  plaintiff 
a  lease,  for  a  certain  term  of  years,  of  a  farm  then  in  plaintiff's 
possession  as  tenant  from  year  to  year;  and  that,  while  this 
agreement  was  in  full  force,  defendant  Lord  Howth  executed 
a  lease  of  the  farm  at  an  increased  rent  to  other  persons,  and 
so  disabled  himself  from  performing  his  contract  with  the  plaintiff. 
The  second  count  is  in  the  nature  of  an  action  on  the  case,  alleging 
that  the  plaintiff  was  entitled  to  the  benefit  of  the  agreement  men- 
tioned in  the  first  count.  The  defendant  fraudulently  represented  to 
the  plaintiff  that  the  agreement  was  not  valid  or  subsisting,  and  that 
in  consequence  of  such  fraudulent  representation  of  the  defendant, 
the  plaintiff  permitted  his  interest  to  be  evicted  by  notice  to  quit, 
and  an  ejectment  on  the  title  on  the  expiration  thereof;  and  that, 
after  such  eviction,  the  defendant  Lord  Howth  set  the  farm  to 
a  third  person,  without  notice  of  plaintiff's  rights.  The  third  count 
differs  from  the  second  in  this,  that,  instead  of  relying  on  any  actual 
fraudulent  mis-statement,  it  alleges  a  fraudulent  concealment  by 
Lord  Howth  and  his  agents  from  the  plaintiff  of  his  rights  under  the 
agreement. 

To  the  portion  of  the  summons  and  plaint  founded  on  contnu^t  the 
defendant  Lord  Howth  filed  several  defences,  the  substance  of  them 
being,  that  the  agreement  for  the  lease  had  been  abandoned,  and 
that  the  plaintiff,  though  required,  refused  to  take  out  a  leaae ;  and, 
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with  respect  to  the  counts  founded  on  fraudulent  misrepresentation  £.  T.  1864. 

and  concealment,  the  principal,  if  not  only,  defence  was  a  traverse  of     . ^ — ^ 

the  misrepresentation  and  concealment.     Shortly  after  these  pleas 
were  filed,  daring  last  Term,  an  application  was  made  to  the  Court     thx  BABii 
to  set  aside  some  of  them  as  embarrassing.    On  that  occasion  an 
order  was  made,  either  setting  aside  or  directing  to  be  amended  some 
one  or  more  of  the  defences :  at  the  same  time,  plaintiff  obtained  an 
order  to  make  some  amendment  in  the  summons  and  plaint.    On 
the  discussion  of  that  motion,  Mr.  Macdonoghj  defendant's  Counsel, 
applied  for  liberty  to  add  a  plea  of  the  Statute  of  Limitations  to  the 
count  on  contract,  stating  that  it  was  by  some  oversight  or  mistiJce, 
I  think,  of  the  pleader  that  it  was  not  filed  in  the  first  instance.    It 
was  not  questioned  that  the  mistake  occurred  as  stated ;  but  plain- 
tiff's   Counsel  objected  that   the  application  should  be  made  by 
substantive  motion  on  notice.     The  Court  yielded  to  the  objection ; 
and  the  motion  now  came  before  us  on  notice.    From  the  pleadings 
and  affidavits,  the  undisputed  facts  are  these : — The  plaintiff,  being 
tenant  from  year  to  year  to  Lord  Howth,  of  a  farm  of  some  fifty  or 
sixty  acres  of  land,  his  lordship,  in  1857  or  1858,  gave  notice  to  the 
plaintiff  and  the  other  tenants  that  he  was  willing  to  give  them 
leases,  on  certain  terms  involving  an  increase  of  rent,  and  requiring 
all  wishing  to  accept  such  leases  to  send  in  certain  written  proposals. 
The  plaintiff,  among  others,  did  so :  and  his  proposal  was  accepted 
by  Lord  Howth  or  his  agent.      Some  time  in  the  year  1862  or  1863 
the  plaintiff  became  in  arrear,  and  Lord  Howth  served  a  notice  to 
quit,  and,  on  the  expiration  of  the  notice,  demanded  possession,  and 
brought  an  ejectment  on  the  title  in  the  Civil-bill  Court,  under 
which  he  recovered  possession  of  the  premises,  and  after  some  time 
let  the  premises  to  a  third  person  at  an  advanced  rent.   Lord  Howth 
alleges  that,  long  previous  to  the  service  of  the  notice  to  quit,  a 
notice  was  served  on  the  plaintiff  and  the  other  tenants,  requiring 
them  on  a  specified  day  to  attend  and  execute  leases  in  pursuance 
of  their  proposals ;   that  several  of  the  tenants,  near  neighbours 
of  the  plaintiff,  did  so,  but  that  the  plaintiff  took  no  steps  towards 
taking  out  his  lease ;  and  Lord  Howth  alleges  that,  from  all  these 
circumstances,  he  came  to  the  conclusion  that  the  plaintiff  did  not 
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E.  T.  1864.   wish  to  take  out  a  lease;   and,  accordingly,  that  having,  as  he 

^ '      supposed,    completely  evicted  the  plaintiff's    interest,  he  let  to 

another.  The  plaintiff  on  the  other  hand  alleges  that,  thoagh  the 
THE  EABi.  other  tenants  were  served  with  a  notice  to  take  out  leases,  that 
he  was  not,  and  that  he  in  fact  forgot  the  execution  of  the  con- 
tract for  the  lease,  and  that  Lord  Howth  or  his  agent  was  guilty 
of  fraudulent  misrepresentation  and  concealment  in  relation  thereto ; 
and  that,  in  consequence  thereof,  when  served  with  the  notice  to 
quit,  and  afterwards  with  the  ejectment,  he  omitted  to  apply  for 
a  lease,  or  proceed  in  Equity  for  a  specific  performance  of  the 
contract.  Without,  at  this  stage  of  the  proceedings,  forming, 
much  less  expressing,  any  opinion  whatever  as  to  the  probable 
result  of  the  case,  I  may  say  that  the  only  dispute  in  fact  be- 
tween the  plaintiff  and  defendant  is,  whether  the  plaintiff's  omission 
to  require  or  enforce  the  execution  of  a  lease  proceeded  from  an 
inability  or  unwillingness  on  his  part  to  do  so,  and  for  that  pur- 
pose paying  the  arrear  of  rent  he  owed,  and  which  is  still  doe, 
or  from  any  fraudulent  representation  or  suppression  on  the  part 
of  Lord  Howth,  or  his  agent.  The  question  is,  on  this  state  of 
facts  should  Lord  Howth  be  allowed  to  file  the  further  defence 
of  the  Statute  of  Limitations  to  the  count  on  contract?  It  is  not 
sought  to  plead  this  to  the  counts  in  tort.  I  am  quite  aware  that 
formerly  a  defence  arising  from  the  Statute  of  Limitations  was 
not  considered  in  a  very  favorable  light ;  and  no  doubt  if  an  action 
is  brought  for  a  debt  or  sum  of  money  admittedly  due,  one  may 
consider  the  defence  of  the  statute  not  a  very  honest  one ;  bat, 
though  this  may  be  so,  still  a  plea  of  the  Statute  of  Limitations 
is  now  looked  on  in  a  much  more  favorable  light  than  formerly, 
so  much  so  that  it  is  one  of  the  defences  under  the  Common 
Law  Procedure  Act  allowed  to  be  pleaded,  with  others,  witboat 
the  leave  of  the  Court ;  and  in  some  cases  to  which  we  have 
been  referred,  the  plea  has  been  allowed  to  be  filed  after  judg- 
ment, and  the  judgment  set  aside:  and,  though  it  may  be  difficult 
to  refer  to  unreported  cases,  in  which  orders  have  been  made,  I 
have  no  doubt  that  latterly,  when  an  application  has  been  made  to 
file  a  further  defence,  the  only  question  the  Court  has  considered 
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is,  whether  the  defence  might  have  heen  originally  filed;  if  so,  £.  T,  1864. 

Common  Pleas 
an  order  is  made  allowing  it,  indemnifying   the  party  as  to  costs.     ^.    y      ^ 

And  I  confess  I  do  not  see  any  reason  why  the  defence  of  the  ^ 

Statute  of  Limitations  should  form  an  exception,  nor  that  the    the  earl 
defendant  being  a  landlord,  and  the  litigation  being  between  his 
tenant  and  him,  should  make  any  difference  in  the  case;  it  being 
in  effect  conceded  that  the  omission  to  plead  this  defence  at  the 
proper  time  preceded  from  mere  inadvertence. 

The  argument  principally  pressed  and  relied  on  by  the  plaintiff's 
Counsel  was,  that  if  the  plaintiff,  instead  of  preceding  at  Law, 
had  proceeded  in  Equity,  the  defendant  could  not  rely  on  the 
Statute  of  Limitations ;  and  that  the  defendant,  by  his  own  act  of 
making  the  lease  to  a  third  person,  having  prevented  the  plaintiff 
proceeding  in  Equity,  he  should  not  at  Law  be  allowed  to  rely 
on  the  Statute  of  Limitations ;  and  further,  that  the  defendant, 
by  his  own  fraudulent  representation  and  suppression,  had  pro- 
duced the  state  of  facts  enabling  him  to  rely  on  the  statute ; 
and,  as  the  plaintiff  could  not  reply  such  fraud  to  the  defence 
of  the  statute,  the  defendant  should  not  be  at  liberty  to  plead 
it.  The  answer  to  this  argument  is,  that  it  being  the  whole 
question  in  dispute  between  the  parties,  if  the  facts  of  the  case 
be  as  alleged  by  the  defendant  Lord  Howth,  it  is  just  the  case 
in  which  the  Statute  of  Limitations  would,  if  applicable,  be  a 
most  meritorious  and  proper  defence  for  him  to  rely  on,  even 
though  he  might  fail  in  proving  that  the  agreement  was  actually 
rescinded,  or  that  on  technical  grounds  his  special  defence  failed: 
and  on  the  other  hand,  if  in  fact  Lord  Howth,  or  those  acting 
for  him,  have  been  guilty  of  the  fraudulent  representation  or 
suppression  alleged  by  the  plaintiff,  the  plaintiff  will  sustain  no 
real  prejudice  by  permitting  the  defendant  to  plead  the  required 
defence ;  as,  if  the  plaintiff  establish  his  case  of  fraud,  even  though 
he  fail  on  the  count  on  contract,  he  will  be  entitled  to  a  verdict 
on  the  counts  in  case,  and  no  doubt  recover  ample  damages 
for  the  alleged  wrong.  With  respect  to  plaintiff's  being  deprived 
of  the  right  to  sustain  a  suit  in  Equity  for  specific  performance,  it  is 

sufficient  to  say   hat  if  the  case  relied  on  by  Lord  Howth  is  at  all 
VOL.  15.  54  z* 


426  COMMON  LAW  REPORTS. 

£.  T.  1864.  a  true  one,  whoUj  irrespective  of  any  question  arising  on  the 

>.— -V — ^     Statute  of  Limitations,  no  suit  for  specific  performance  could  be 

^^  sustained.    No  doubt,  if  a  tenant  is  in  possession  under  an  agree- 

THB  SABL    ment  for  a  lease,  and  a  notice  to  quit  is  served  on  him,  he  may 

OV    HOWTH 

maintain  a  suit  for  specific  performance,  and  an  injunction  to 
prevent  the  landlord  executing  an  habere ;  but  if,  instead  of  doing 
so,  he  permits  the  landlord  to  recover  in  ejectment,  and  execute 
an  habere,  owing  a  considerable  arrear  of  rent,  it  is  new  to  me 
that  in  such  a  case  a  bill  could  be  sustained  for  a  specific  per- 
formance of  the  agreement :  but,  be  this  as  it  maj,  the  majoritj 
of  the  Court  entertain  no  doubt  whatever  that  the  case  is  one 
in  which  the  defendant  should  be  permitted  to  plead  the  defenee 
founded  on  the  statute ;  but  he  must  pay  the  costs  of  the  motion, 
and  any  costs  incurred  by  the  plaintiff  by  reason  of  filing  thiB 
additional  defence. 

Ball  and  Keooh,  JJ.,  concurred. 

Christian,  J. 

In  this  case  I  have  the  misfortune  to  differ  from  the  Lord  Chief 
Justice.  I  think  this  motion  ought  not  to  be  complied  with.  In 
the  first  place,  I  have  no  doubt  at  all  that  the  Court  is  invested  with 
the  most  absolute  discretion  to  grant  or  refuse  it,  according  to  what 
it  may  deem  just  and  right.  The  only  doubt  can  be  as  to  what 
should  be  the  elements  on  which  that  discretion  should  be  exercised. 
I  quite  agree  with  the  defendant's  Counsel  that  the  plea  is  not  to  he 
rejected  merely  because  it  is  the  Statute  of  Limitations.  It  wsi 
once  considered  that  the  law  looked  with  peculiar  disfavor  on  that 
plea,  so  that  when  the  defendant  obtained  an  order  for  time  to  plead, 
if  he  pleaded  the  statute,  it  would  as  of  course  be  set  aside ;  but  that 
was  afterwards  altered,  and  the  Court  refused  to  set  aside  the  plea 
as  of  course,  giving,  as  its  reason,  **  that  the  plea  of  the  statute  was 
not  necessarily  unconscientious."  But  it  appears,  in  one  of  those  cases, 
that  is,  in  the  case  oiRueher  v.  Hannay  (a),  that,  after  the  Court  had 
refused  the  motion  to  set  aside  the  plea  as  of  course,  an  application 

(a)  d  T.  R.  124. 
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WM  made  on  the  special  circnmstanoes  ;  and,  thongh  the  Court  did  £.  T.  1864. 
not  set  the  plea  aside,  yet  it  only  allowed  the  defendant  to  retain  it     ^-    ^      ^ 
on  the  terms  of  his  giving  up  the  general  issue  which  he  had  pleaded  ^^ 

along  with  it.  That  is  therefore  a  clear  authority  of  the  kind  the  thb  eabl 
Court  asked  for  during  the  argument,  that,  where  a  defendant  is 
before  the  Court  in  a  position  of  default,  asking  leave  to  plead  as  a 
fayor,  the  Court  will  grant  or  refuse  the  plea,  with  or  without  terms, 
and  whether  it  he  a  plea  of  the  statute,  or  whatever  it  is,  according  as 
it  thinks  justice  will  he  best  promoted.  The  case  cited  from  9  Exeh, 
(Ritchie  V*  Van  Gelder)  is  a  clear  authority  to  the  same  effect ;  and, 
considering  the  strong  language  of  the  section  of  the  Common  Law 
Procedure  Act  on  which  that  case  turned,  a  much  stronger  autho- 
rity, I  confess  I  am  not  at  all  impressed  by  what  was  said  as  to  the 
Statute  of  Limitations  being  one  of  the  pleas  which,  with  certain 
others,  may  be  pleaded  without  order,  or  being  a  plea  which,  if  defend- 
ant came  in  the  ordinary  time,  on  the  ordinary  affidavit,  to  ask  leave 
99  parte  to  plead,  the  Court  would  pretty  nearly  as  of  course  give  with 
others.  The  same  argument  precisely  would  apply  to  Ritchie  v.  Van 
Odder  and  to  Rueher  v.  Hanney^  and  would  indeed  go  to  ignore 
the  discretion  of  the  Court  altogether,  because  there  is  scarcely  any 
plea  which  the  defendant  may  not  as  of  right  plead,  if  he  does 
it  in  the  regular  time;  but  it  is  just  because  he  has  lapsed  the 
regular  time-^because  he  has  made  a  slip  which  places  him  in 
default,  and  obliges  him  to  ask  a  favor — that  the  Court  is  entitled 
to  look  at  the  special  circumstances,  and  grant  or  refuse  the  favor, 
as  it  thinks  just.  To  say  therefore  that  the  defendant  might  at  the 
regular  time  have  pleaded  the  plea  as  a  matter  of  course,  is  to  say 
that  which  no  one  denies,  but  which  is  simply  irrelevant  to  the 
present  purpose.  Such,  then,  is  the  position  of  the  case.  The 
defendant,  being  in  default  in  asking  a  favor,  it  is  the  clear  right 
and  clear  duty  of  the  Court  to  look  into  the  special  circumstances, 
and  refuse  the  motion,  if  it  think  justice  more  likely  to  be  done 
without  than  with  this  particular  plea.  Well  then,  how  is  the 
Court  to  guide  itself  to  a  right  conclusion  upon  that?  This  at 
all  events  appears       be  tolerably  evident,  that  if,  from  the  nature 
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OF     BOWTH. 


E.  T.  1864.  of  the  action,  and  the  pleas  already  on  the  file,  the  Court  can  flee 

^^^AflM  ^Mg^^a      ^^a^itfV  A 

>_  -^-  '  a  priori  that  the  plea  asked  for  will  be  either  unnecessary  or  unjast, 
ABCHBOLD  jjj^  uscless  or  mischievous,  it  will  refuse  to  receive  it^i  That  is  in 
THB*EAKL  mj  Opinion  precisely  the  condition  of  this  case.  The  plaintiff,  for- 
merly a  tenant  of  the  Earl  of  Howth,  sued  his  late  landlord  for  an 
alleged  breach  of  an  alleged  promise  for  a  lease.  He  presents  his 
case  in  two  aspects — first,  as  upon  contract ;  second,  upon  fraud  and 
misrepresentation;  to  each  of  which  there  are  of  course  distinct 
counts  applicable.  Well,  that  is  a  case  of  a  kind  in  which  most 
persons  in  the  position  of  the  noble  defendant  here  would  be  desirous 
to  have  tried  on  the  merits,  and  the  merits  only.  The  pleas  already 
on  the  file  place  the  case  on  the  merits,  and  exhaust  the  merits.  As 
to  the  second  class  of  counts,  those  on  misrepresentation  and  fraud, 
there  is  a  simple  denial ;  and  the  defendant's  Counsel  on  the  motion 
took  some  credit  for  their  client  that  he  disdained  to  seek  for  the 
plea  of  the  Statute  of  Limitations  as  to  those.  Those  counts  are 
out  of  the  case,  so  far  as  the  present  motion  is  concerned.  The 
plaintiff  may  fail  entirely  on  those,  and  yet  have  a  perfectly  good 
case  on  the  count  on  contract.  Well,  the  existing  defences  to 
that  latter  count  are  equally  meritorious.  There  is  first  a  denial 
that  any  contract  was  ever  made;  and  there  are  then  no  less 
than  six  special  pleas,  which,  in  every  phase  and  aspect  which 
an  exhaustive  ingenuity  could  suggest,  put  forward  the  case  that, 
if  contract  there  were,  it  has  been  forfeited  by  the  plaintiff's 
misconduct,  by  rescieion,  by  laches^  by  non-performance  of  con- 
dition precedent.  None  of  these  pleas  have  been  demurred  to;  it 
was  not  suggested  that  they  were  bad  in  law.  I  must  presume 
that  defendant's  Counsel,  when  they  pleaded  them,  thought  them 
good  in  law.  I  see  no  reason  myself  to  think  them  otherwise.  If  so, 
issues  in  fact  must  be  taken  on  them;  and  on  the  trial  of  those  issues 
the  whole  merits  of  the  case  will  be  exhausted.  If  Lord  Howth 
can  prove  any  one  of  those  special  defences,  he  will  have  judgment 
on  the  merits  ;  but  if,  on  the  other  hand,  he  should  fail  on  them  all, 
if  the  plaintiff  shall  prove  the  contract,  and  Lord  Howth  shall  fail  to 
prove  any  of  his  special  pleas,  the  plaintiff  will  then  be  entitled  to  a 
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yerdict  on  the  merits.      That  is  the  position  of  the  case  on  the  pleas  E.  T.  1864. 

already  on  the  file.     What  then  is  the  purpose  which  alone  can  be  ^-^-v — * 

served  by  the  plea  Lord  Howth  now  asks  the  Court  as  a  favor  to  ^^ 

allow  him  to  plead  ?      This,  and  this  only,  that,  if  beaten  on  the  the  eabl 

OF    HOWTH. 

merits — if  proved  to  have  made  his  tenant  a  promise,  and  to  have 
broken  it  without  justification — he  may  have  this  reserve  to  fall  back 
on,  that  he  may  say  to  his  tenant,  *'  your  success  on  the  merits  is 
vain  ;  I  will  pay  you  no  damages,  because,  instead  of  issuing  your 
plaint  on  the  29th  of  November  1863,  you  did  not  issue  it  until  the 
15th  of  December  1863."      Now,  if  there  were  no  more,  ought  the 
Court  to  help  a  defendant  to  set  up  a  defence  which  can  serve  no 
purpose  but  that  ?      But  the  circumstance  which  is  decisive  to  my 
mind  is  that  which  was  pointed  out  by  Mr.  JelUtt.     If  this  case 
were  in  the  Court  which  is  the  appointed  one  for  rights  of  this 
description. — the   Court  of  Chancery,  on  a  suit  for  specific  per- 
formance, the  Statute  of  Limitations  could  not  be  pleaded,  because, 
as  the  defendant  was  in  possession  to  a  comparatively  recent  period, 
the  date  of  the  contract  would  be  immaterial ;  the  statute  would  be 
out  of  the  case ;  and  it  must  be  determined  solely  on  the  merits. 
Why   is   it  not  in  Chancery?     Why  is  the  plaintiff  driven  into 
a  Court  of  Law?     Because  the  defendant  has   by  his  own   act 
interposed  between  himself  and  the  plaintiff's  equity  the  insu- 
perable barrier  of  a  purchase  for  valuable  consideration  without 
notice.     Now,  that  act  of  the  defendant  may  have  been  a  rightful 
act,  or  it  may  have  been  a  wrongful  act;  which  it  was,  depends 
precisely  on  whether  the  defendant  can  prove  his  existing  de- 
fences ;  if  he  can,  he  does  not  want  the  Statute  of  Limitations ; 
if  he  cannot,  then   his  act  in  conferring  title  on  a  third  person 
was    wrongful  as  against   the  plaintiff.      By   that   wrongful  act 
he  disabled    him   from  suing  in   Chancery,    where    the    statute 
would  be  of  no  avail ;  and  plain  justice  requires  that  he  should 
not  avail  himself  of  it  here ;  still,  if  he  had  pleaded  the  statute 
in  regular  time,    we    could  not  deprive  him   of  it ;   but  when 
he  has  made  a  slip  by  which  he  has  placed  the  case  here  in 
the   position  in  which   it  would  be  in  Chancery,  and  ought  to 
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E.  T.  1864.  be  inywhere,  the  Court  should  not,  in  my  opinion,  relieve  him 
\^  ^    .*     from  that  slip,  and  thereby  restore  to  him  an  unfair  advantage 

ABCH  which  he  omitted  to  avail  himself  of  at  the  proper  time. 

THB  EARL        For  thoso  reasons,  I  am  of  opinion  that  the  Court  would  best 

^^   ^  '  exercise  the  discretion  which  it  undoubtedly  possesses,  by  refunng 

to  interfere.  I  deny  that  this  is  a  motion  of  right,  or  anything 
like  a  right:  on  the  contrary,  I  hold  that  it  is  the  right,  and 
the  bounden  duty  of  the  Court,  to  look  narrowly  into  the  cir- 
cumstances ;  and  if  the  plea  be  one  which  can  have  no  practical 
operation  but  to  restore  to  the  defendant  an  unfair  advantage, 
which  he  forewent  when  he  might  have  claimed  it,  the  Court 
ought  not  to  interfere. 
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M.  T.  1868. 


THE  QUEEN,  at  the  prosecution  of  JOHN  THORNHILL, 

V. 

JOSEPH  FISHBOURNE,,  Esq., 
The  Arbitrator  appointed  in  the  matter  of  the  Cork  and  Youghal 

Railway  Amendment  Aot,  1856.* 

{Qfuen',  Bench.)  ^^_  ^^ 


Marpamus. — ^In  Trinity  Term  (8th  Jane)  1868,  the  proeeontor  Application 

for  a  manda- 
obtained  a  conditional  order  for  a  writ  of  mandamus  directed  to  nms  to  F.,  an 

Joseph  Fiahboume,   Esq.,  the  arbitrator  duly  appointed  in  that  pointed     por- 

bel^alf  by  the  Commissioners  of  Public  Works  in  Ireland,  in  the  Railways  Act 

matter  of  the  Cork  and  Youghal  Railway  Amendment  Act  1856,  i^i  to  award 

commanding  him.  as  iiuch  arbitrator,  to  inquire  into,  adjudicate  ^;?^°';« 

upon,  and  assess  the  compensation  to  be  paid  to  John  Thornhill  R-'.^  land,  oc- 
casioned by 

and  James  Hackett,  as  trustees  and  executors  of  the  will  of  Joseph  certain  works 

'^     of  the  C.  &  Y. 
Helen  deceased,  by  reason  of  a  certain  messuage,  or  dwelling-  RailwajCo. 

F,  duly  made 
house,  out-offices,  lands,  and  hereditaments,  situate  at  Tivoli,  in  his  final  awazd 

the  parish  of  St.  Anne  Shandon,  and  borough  of  Cork,  of  which  works,  in  July 

the  said  John  Thornhill  and  James  Hackett,  as  trustees  as  afore-  particnlar 

said,  are  owners,  being  injuriously  affected  by  the  works  of  the  bl?*toop«^ 

said  railway;  and  duly  to  make  his  award  in  that  behalf.  Tted^ki^A 

The    prosecutor  and  his   co-trustee,    and   co-executor,   James  f^  ^?^\  ^ 

^  though  duly 

Hackett,  on  the  22nd  of  January  1862,  obtained  probate  of  the  noticed  of  the 

arbitrator's 

will  of  their  testator,  Joseph  Helen,  who  had  died  on  the  18th  of  proceedings, 

made  no  claim 

November  1861,  and  had  devised  to  them,  upon  certain  trusts,  for  compensa- 

his  leasehold  and  freehold  interests  in  the  premises,  injuriously  yember   1862« 

affected  by  the  works  of  the  Cork  and  Youghal  Railway  Company,  jj^  predud- 

ed  the  Court 
from  exercising  any  discretion  in  his  &Tor. 

HM  alio  (hentOHte,  Fit20XBai.d,  J.)>  that  an  arbitrator  cannot  be  compelled 
to  amend  or  supplement  his  award,  after  it  has  been  finally  made  np  pursoant  to 
the  statute. 

*  Before  Lbfbot,  C.  J.,  Hatbs,  and  Fitiosbald,  JJ.  (O'Bbixn,  J.,  was 

sitting  in  the  Consolidated  Nisi  Prins  Court}. 
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M.  T.  1863.       By  a  deed  of  assignment,  dated  the   31st  of  October  1851, 

Qti€en'i  Bench    _         ,     -^  ,  .     ,  /.        ,  ,. 

' — ^ '     Joseph  Helen   acquired  an  estate  for  three  lives   renewable  for 

^  ever,  in  one  plot  of  ground,  and  the  unexpired  residue  of  a  term 

FiSHBOUBNE  of  900  jcars  in  a  contiguous  plot.     On  the  freehold  plot  had  been 

built,  since  the  date  (20th  of  November  1810)  of  its  first  demiw, 

a  capital  dwelling-house,  with  a  coach-house,  stable,   and  other 

suitable  offices ;  while  the  other  plot  (demise  on  the  6th  of  May 

1814)  had  since  then  been  formed  into  an  ornamental  garden.    A 

road  called  the  Lower  Glanmire  or  Strand  Road,  running  from  west 

to  east,  formed  the  front  or  southern  boundary  of  these  two  plots ; 

and  led  from  Cork  to  Glanmire.     To  the  south  of,  and  parallel 

with,  this  road  flowed  the  river  Lee,  at  the  northern  side  of  which 

was  a  quay  in  front  of  the  freehold  plot.     The  use  of  this  quay 

had  been  granted  to  the  lessee,  his  heirs  and  assigns,  in  the  lease 

of  1810,  and  assigned  along  with  the  premises  to  Joseph  Helen. 

To  this  quay  free  and  ready  access  from  the  premises  was  gained 

by  crossing  the  Lower  Glanmire  road. 

By  an  Act  of  Parliament,  obtained  in  the  year  1854,  the  ter- 
minus of  the  Cork  and  Youghal  Railway  C!ompany  was  fixed  at 
Tivoli,  in  the  city  of  Cork,  at  a  spot  near  the  premises  in  question. 
The  Cork  and  Youghal  Railway  Company's  Amendment  Act  1856, 
however,  authorised  them  to  extend  the  railway  from  the  terminos 
at  Tivoli,  to  St.  Patrick's  Hill,  in  the  city  of  Cork — a  distance  of 
one  mile  and  forty-six  chains ;  and  to  alter  and  divert  the  Lower 
Glanmire  road,  near  to  Mr.  Helen's  dwelling-house  and  premises, 
by  carrying  that  road  over  the  railway,  on  a  bridge.  Prior  to  the 
obtainment  of  this  Amendment  Act,  the  requisite  plans  and  sec- 
tions had  been  duly  deposited  with  (amongst  others)  the  Clerk  of 
the  Peace  of  the  county  of  the  city  of  Cork ;  and  showed  the 
extent  and  character  of  the  diversion  which  it  was  sought  to  effect 
The  usual  Parliamentary  notices  and  advertisements  were  also 
duly  served  and  published. 

The  avenue  leading  to  Mr.  Helen's  house  struck  the  Lower 
Glanmire  road  at  a  point  where  the  carriage  way  was  for^  feet 
wide;  there  were  besides  two  wide  foot-paths. 

The  new  road,  which  the  Cork*  and  Youghal  Railway  Compaoj 
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has  substituted  for  the  Lower  Glanmire  road,  is  at  the  point  of  M.  T.  1863. 

J     •   ..  •<    ^1  •  J  1.  ja  •         3*      M.»        QueBH  s  Bench 

deviation  opposite  the  premises  and  house,  and  passes  in  a  direction      ^.  ^      / 

from  west  to  east  over  the  railway,  at  a  height  of  fifteen  feet  above 
the  level  of  the  former  road ;  and,  at  the  foot  of  the  eastern  slope  fishbourne 
of  the  bridge,  the  new  approach  to  the  entrance  gate  of  Mr.  Helen's 
avenue  passes,  for  a  distance  of  about  twenty  perches  in  a  direction 
from  east  to  west,  through  a  narrow  lane  of  about  seventeen  feet 
in  width.  This  new  approach  is  so  narrow,  that  there  is  difficulty 
as  well  as  danger  in  turning  a  car  and  horse  thereon,  and  a  two- 
horse  vehicle  cannot  be  turned  there  at  all.  The  only  other  means 
of  access  from  the  Lower  Glanmire  road  to  Mr.  Helen's  house  is 
by  means  of  a  flight  of  nineteen  stone  steps,  placed  within  a  few 
yards  of  the  entrance  gate  of  the  avenue. 

The  inconvenience  resulting  from  the  diversion  of  the  Lower 
Glanmire  road  is  so  great,  that,  in  consequence  thereof,  the  tenant 
of  the  house  and  premises  required  the  executors  to  reduce  his 
rent  from  £50  to  £35  a-year ;  that  he  surrendered  the  house  and 
premises  on  the  29th  January  1862 ;  and  that  it  was  found  im- 
possible to  re-let  them  until  the  25th  of  March  1862,  when  the 
best  rent  which  could  be  got  for  them  was  £30  per  annum. 

Early  in  February  I860,  the  greater  portion  of  one  abutment 
of  the  bridge  had  been  built ;  and  the  bridge  itself  was  built  in 
August  1860,  when  every  inconvenience,  obstruction,  and  injury, 
caused  by  the  diversion  of  the  Lower  Glanmire  road,  might  have 
been  ascertained,*  independently  of  any  reference  to  the  Farlia-. 
mentary  plans.  The  extension  line  was  opened  for  public  traffic 
in  December  1861. 

In  pursuance  of  the  Railway  Act  (Ireland)  1851,  the  Cork  and 
Youghal  Railway  Company,  on  the  28th  of  June  1858,  deposited, 
with  the  Commissioners  of  Public  Works  in  Ireland,  maps  or  plans, 
schedules,  and  estimates  of  the  lands  required  for  the  extension 
authorised  by  the  Amendment  Act  (1856).  Duplicate  copies  were 
on  the  same  day  deposited  with  the  Clerk  of  the  Peace  of  the 
county  of  the  city  of  Cork ;  and  the  said  Commissioners  having, 
in  pursuance  of  the  Company's  application  to  that  effect,  appointed 
Joseph  Fishbourne,  Esq.,  to  be  the  arbitrator  to  inquire  into  and 
voi^  15.  55  L 
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M.  T.  I863«  adjudicate  upon  the  value  of  the  lands  required  for  the  purposes 

^ *      of  the  extension   railway,  notice  of  his  appointment  was  duly 

^  published  in  the  Dublin  Gazette^  and  in  the  Cork  Souikem  Be- 

FiSHBOURNS  porter^  on  the  29th  of  June  1858,  and  on  the  6th  and  13th  of  July 

1858.  On  several  days  in  the  fallowing  month  of  September,  the 
arbitrator  sat  in  the  Imperial  Hotel,  in  the  city  of  Cork,  to  receive 
evidence  relating  to  claims  for  compensation,  and  concluded  his 
investigation  on  the  24th  of  September  1858.  On  the  8th  of 
January  1859,  the  arbitrator's  draft  award  was  deposited  with 
the  Commissioners  of  Public  Works  in  Ireland,  and  with  the  Clerk 
of  the  Peace  of  the  county  of  the  city  of  Cork,  and  with  the  Clerk 
of  the  Cork  Poor-law  Union ;  and  on  four  different  days  in  the 
same  month,  the  proper  notices  of  these  several  deposits  were  duly 
published   in  the  Dublin    Gazette^    and  in   the    Cork  Souihetn 

RcpOTtCT, 

In  pursuance  of  these  notices,  the  arbitrator  again  sat  daily,  from 
the  6th  to  the  14th  of  April  1859i  in  the  Imperial  Hotel,  in  the 
city  of  Cork,  hearing  and  adjudicating  upon  objections  to  his  draft 
award ;  and  on  the  2oth  of  that  month,  he  resumed  and  concluded 
his  investigation  into  these  objections. 

On  the  5th  of  July  1859»  the  arbitrator's  final  award  was 
deposited  with  the  Commissioners  of  Public  Works  in  Ireland  ;.and 
on  the  1 8th  of  July,  duplicate  copies  of  it  were  deposited  with  the 
Clerk  of  the  Peace,  and  the  Clerk  of  the  Poor-law  Union  in  CorL 
Notices  of  these  deposits  were  duly  published  during  July  and 
August  1859,  in  the  two  newspapers  above  mentioned. 

No  claim  for  compensation,  or  objection  to  the  drafb  award  was 
made  by  Mr.  Helen,  though  he  carried  on  his  business  in  the  city 
of  Cork;  though,  after  the  arbitrator's  draft  award  had  been 
deposited  with  the  Commissioners  of  Public  Works  in  Ireland, 
the  Cork  and  Youghal  Railway  Companjr's  solicitor  caosed  his 
clerk,  in  February  1859f  to  serve  on  Mr.  Helen,  and  on  Mr.  Helen's 
tenant,  then  in  actual  occupation  of  the  house  and  premises,  a  copy 
of  the  published  notices  that  the  draft  award  had  been  so  deposited ; 
and  though  the  illness  (paralysis)  of  which  Mr.  Helen  died  did  not 
attack  him  until  February  1860. 
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The  first  intimation   which  the   Cork  and   Youghal  Railway  M.  T.  1863. 

^                         .      n     M          ^  .       0,                         .«..                 1       Queen's  Bench 
Company  received  of  a  claim  for  compensation  for  injury  to  the      ^^ — v 

dwelling-house  and  premises  in  question  was  served  on  the  Com-  ^ 

pany  on  the  25th  of  November  1862,  add  was  signed  by  Patience  wshboubnb 

Helen  (widow  of  Joseph  Helen,  and  testamentary  guardian  of  their 

son,  a  minor),  and  the  two  executors.     This  notice  set  forth  the 

nature  of  their  interest  in  the  premises,  informed  the  Company 

that  their  works  had  injuriously  affected  the  premises,  and  claimed 

compensation  to  the   amount  of  £300;  and  further  required  the 

Company,  in  case  they  disputed  the  right  to  such  compensation, 

to  have  it  ascertained  by  arbitration,  pursuant  to  the  Company's 

Act  of  1856,  and  the  Acts  incorporated  therewith. 

On  the  1st  of  January  1863,  the  same  three  parties  by  notice 
required  the  arbitrator  to  proceed  under  the  said  Acts  to  inquire 
into  and  adjudicate  upon  the  compensation  to  be  paid  to  them 
by  the  company,  and  to  make  award  thereon  pursuant  to  the 
said  Acts.    No  answer  was  ever  given  to  either  of  these  notices. 

The  prosecutor  stated  his  belief  that  the  reason  why  Mr.  Helen 
never  applied  for  compensation,  prior  to  the  making  of  the  final 
award,  was,  that  he  could  not  then  have  known  that  the  house  and 
premises  would  be  injuriously  affected  by  the  company's  works, 
inasmuch  as  the  bridge  and  the  new  road  had  not  then  been  erected 
or  made.  The  prosecutor  also  stated  that,  as  soon  as  the  amount  of 
injury  was  capable  of  being  estimated,  he  caused  an  application  for 
compensation  to  be  made  to  the  company  through  their  engineer; 
but  that  they  declined  to  entertain  the  question,  on  the  ground  that « 
the  arbitrator  had  made  his  final  award  in  reference  to  all  claims 
against  the  company. 

Sergeant  Sullivan^  and  Jelletiy  showed  cause. 

The  powers  and  duties  of  the  arbitrator  have  been  defined 
and  regulated  by  the  14  &  15  Ftc,  c.  70,  which  has  been  con- 
tinued by  subsequent  Acts.  Once  the  railway  company  has  lodged 
the  maps  and  plans  and  estimates  prescribed  by  section  4,  and 
applied  to  the  Commissioners  of  Public  Works  in  Ireland  to  ap- 
point an  arbitrator  under  section  5,  it  has  nothing  further  i%  do. 
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M.  T.  1863.  The  arbitrator  appointed  in  pursaance  of  the  application  of  the 

Qwen'i  Bench  ^        •     *u  i  l  *•  j 

<■— V    -^^     company  is  the  only  person  who  can  assess  compensation ;  sdcL 

^  the  only  method  of  getting  compensation  is  by  making  an  appli- 

FiSHBouBiTE  cation  to  him.    The  course  to  be  pursued  is  pointed  out  by  the 

8th  and  9th  sections  of  the  Act»  the  latter  of  which  enacts  that 
the  final  award  of  the  arbitrator  '^  shall  be  binding  and  condu- 
"sive,  subject  to  the  provisions  concerning  traverse  hereinafter 
'* contained,  tqton  all  persons  whomsoever**  Therefore,  provided 
that  the  preliminaries  prescribed  by  the  Act  have  been  complied 
with,  the  award  is  binding  on  everybody ;  and  the  arbitrator  is 
functus  officio^  and  has  no  power  to  resume  his  functions,  and 
to  deal  with  the  lands. — [Fitzgerald,  J.  Does  the  Act  contain 
any  provision  enabling  the  arbitrator  to  make  a  supplemental 
award?  There  is  a  provision  of  that  nature  in  the  Drainage 
Acts.] — There  is  not  any  such  provision ;  but  ample  time  is  al- 
lowed and  public  notice  given  before  the  arbitrator  enters  upon 
the  Investigation  at  all ;  and  still  further  time  is  given  for  making 
objections  to  the  draft  award ;  so  that  no  person  can  be  taken 
by  surprise. — [Hates,  J.  The  final  award  was  made  in  the  month 
of  July  1859;  whereas  the  bridge  was  not  built,  or  the  injury 
done,  till  August  1 860.  If  Mr.  Helen  had  applied  to  the  arbitrator 
for  compensation,  he  could  not  have  made  his  case  out  absolutely 
and  positively  before  the  arbitrator.  What  then  was  he  to  do  ?] — 
If  the  injury  could  not  then  be  made  out,  the  arbitrator  might  have 
postponed  the  hearing  of  the  case.  In  Rex  v.  Commissioners  of 
Coekermouih  (a),  laches^  not  at  all  so  great  as  exists  in  this  case, 
was  held  beyond  remedy.  In  that  case  the  award  had  not  been 
published  even,  and  yet  the  application  was  too  late. 

Chatierton  and  Thomas  JoneSy  contra. 

The  award  does  not  bind  the  prosecutor,  because  Mr.  Helen's 
name  is  not  mentioned  in  it ;  and  this  is  a  case  of  admitted  wrong, 
without  any  remedy  but  that  by  mandamus*  The  cases  of  Little 
V.  Dublin  and  Drogheda  Railway  Co,  (6),  and  Moore  v.  Oreat 
Southern  and  Western  Railway  Co,{e)y  show  that  no  action  at 

•      (a)  1  B.  &  Ad.  37a  (b)  7  Ji.  Com.  Law  Bcp.  82. 

(c)  10  Ir.  Com.  Law  Rep.  46. 
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law  can  be  maintained  for  consequential  damages,  but  that  damages  M.  T.  1863. 

*  maj  be  given  by  the  arbitrator  from  time  to  time.      The  Court     v.^-v ' 

therefore  has  power  to  direct  the  arbitrator  to  resume  his  pro-  ^ 

ceediogs,  and  to  decide  whether  the  prosecutor  is  entitled  to  any  fishbourne 
and,  if  so,  to  what  remedy. — [Lefrot,  C.  J.     Then  you  argue 
that  the   arbitrator  may  give  compensation  for  consequential  in- 
juries whenever  they  arise.] — Yes ;  there  was   no   actual   injury 
done  when  the  arbitrator  made  his  award;  and,  even  if  it  had 
existed,  it  is  not  a  res  judicata  unless  a  claim   had  been  made 
by  Mr.  Helen,  and  a  decision   given  upon   that  claim.    If  such 
a  decision   had   been   made,   the   only  remedy  would   have   been 
by  way  of  traverse. —  [Hates,  J.     In   the  case  of  Regina  v. 
Fishbourne  (a),  I  think  a  similar  application   was  made ;  but  it 
was  refused,  because' not  made  promptly.] — The  discretion  of  the 
Court  will  be  exercised  to  prevent  a  grievous  injury;  and  the 
statute  does  not  prohibit  the  arbitrator  from  giving  compensation 
at  any  time,  but   merely  directs   him   how  to  regulate   his  con- 
duct.— [Lefrot,  C.  J.    The  result  of  shutting  out  the  prosecutor 
from  a  remedy  by  mandamus  may,  possibly,  be  that  he  will  be 
left  to  seek   his   remedy   at   Common   Law.]  — Moore  v.    Great 
Southern   and   Western   Railway  Co.  (6),  and   Tuohey  v.   Great 
Southern  and    Western  Railway    Co.  (c),   show   that   he  cannot 
have  a  remedy  at  Common  Law. — [Fitzgerald,  J.     Then  must 
not  your  argument  go  to  this  length,  that  an  arbitrator,  once  he 
is  appointed,  continues  during  the  remainder  of  his  life  an  arbi- 
trator, to  decide  upon  all  claims  that  may  be  made  in  relation 
to  the  matter  in  which  he  is  appointed  ?] — No ;  because  this  Court 
would,  in  exercising  its  discretion,  be  guided  by  the  Statute  of 
Limitations. — [Fitzgerald,  J.     I  do  not  speak  of  our  discretion, 
but  of  a  matter  of  law.    If  an  injury  arose  twenty  years  after 
the  final  award  had  been  made,  would  not  your  argument  go 
to  the  length  that,  if  the  plans  reasonably  indicated  the  injuries, 
the  arbitrator  would  have  to  re-open  the  case  ?] — Yes. — [Hates,  J. 
But  if  the  arbitrator  be  functus  officio,  what  right  have  we  to 

(a)  7  Ir.  Com.  Law  Rep.  6.  {b)  10  Jr.  Com.  Law  Bep.  46. 

(c)  10  Ir.  Com.  Law  Bep.  08. 
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M.  T.  1863.  galvanize  a  defunct  tribanal?    We  maj  compel  existing  tribimals 

V,    y  I    /     to  exercise  their  functions,   bat  I  do  ,not  think  that  we  hare 

^  the  power  which  we  are  required  to  exercise. — Lefbot,  C.  J. 

FiSHBouRHs  And  does  not  the  case  of  LiUle  ▼.  Dublin  and  Drogkeda  Rail- 

way  Co*  afford  an  inference  against  the  prosecutor?  That  case 
was  decided  upon  the  ground  that  the  provisions  of  the  Englisli 
Act,  under  which  each  claimant  may  have  an  arbitrator  appointed 
pro  hoc  viee^  were  embodied  in  the  Special  Act  of  the  company 
upon  which  that  case  was  decided. — Fitzgbrald,  J.  The  Court 
there  said  that,  gudeunque  vid  the  party  had  a  remedy,  aa  the 
general  provision  of  the  English  Act  had  been  adopted  in  the 
company's  Special  Act.] — The  14  &  15  Ftc,  c.  70,  was  intended 
to  substitute  in  Ireland  a  cheap  method,  in  place  of  assessing 
damages  by  juries ;  and  the  remedy  given  by  it  should  be  con- 
strued to  be  co-extensive  with  the  provision  of  the  English  Act 
for  which  it  was  substituted,  the  wrongs  being  precisely  the  same. 
When  section  9  enacts  that  the  award  shall  bind  **all  persons 
whomsoever,"  it  means  all  persons  named  therein.  That  inte^ 
pretation  is  confirmed  by  section  26,  which  gives  the  right  of 
traversing  the  award  only  to  persons  named  in  it.  lUnet  ▼. 
Farmer  (a)  shows  that  this  applicant  is  not  precluded  because 
the  final  award  has  been  made. 

JeiUttf  in  reply. 

A  party  who  deliberately  withholds  his  claim,  though  the  plans 
and  maps  show  distinctly  the  injury  that  will  affect  his  landSi 
cannot  reserve  to  himself  the  right  to  bring  forward  his  claim 
at  a  later  period.  The  meaning  of  the  words  "binding  on  all 
persons  whomsoever"  is  binding,  so  far  as  relates  to  the  amoniU 
of  compensation,  on  all  persons  named  in  the  award,  and  binding 
upon  all  other  persons  that  they  have  not  any  claim.  The  arU- 
trator  makes  out  his  draft  award  from  the  claims  submitted  to 
iiim ;  and,  if  parties  wilfully  abstain  from  submitting  to  him  their 
claims,  the  fault  is  theirs  only.  It  is  an  abuse  of  language  to 
say  that  the  arbitrator  is  to  make  a  ^nai  award,  and  then  go 

(a)  4  T.  R.  146. 
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on  to  say  that  he  may  supplement  it  de  die  in  diem,  aye,  and  M.  T.  1863. 

de-anno  in  annum.    His  powers  cannot  be  revived  from  time  to     •_ 

time.  """  «'"""' 

Cur.  €uiv,  vuli,  _  * 

FI8HB0UUNE 


Lbfrot,  C.  J. 

We  have  been  referred  by  my  Brother  Hatbs  to  a  report  of 
a  case,  The  Queen  v.  Fuhboume  (a),  with  the  same  name  in  which 
an  application  for  a  mandamus  was  made  upon  the  same  defect 
as  is  alleged  here ;  but  it  was  refused,  upon  the  ground  that 
the  claim  was  not  made  until  five  years  after  the  party  had  had  an 
opportunity  of  bringing  his  case  before  the  arbitrator.  The  pro« 
secutor  here  puts  forward  his  claim  after  a  lapse  of  four  and 
one-half  years.  We  are  therefore  of  opinion  that,  for  that  cause 
alone,  the  prosecutor  should  not  have  the  writ  for  which  he  asks. 
We  think  so  too,  in  addition  to  the  ground  of  delay,  upon  the 
ground  that  the  prosecutor  is  not  at  law  entitled  to  get  this  writ. 
In  England  the  law  upon  this  subject  is  different  from  the  law 
in  Ireland.  In  England  the  party  is  entitled  to  have  an  arbi- 
tration ]^o  hoc  vice;  but  in  the  cases  in  Ireland  a  public  officer 
is  appointed  arbitrator.  He  has  an  authority  specified  by  the 
Act  of  Parliament,  which  gives  him  that  authority  with  certain 
limitations  and  qualifications.  He  has  exercised  his  jurisdiction 
according  to  the  provisions  of  the  Act;  and  his  award  is  final 
and  conclusive.  It  does  not  appear  that  he  has  in  any  manner 
violated  the  authority  given  to  him  by  the  Act;  and  therefore 
his  award  is  finally  and  conclusively  binding.  But  at  all  events 
the  prosecutor  has  not  come  with  his .  application  within  a  rea- 
sonable time,  so  that  we  must  refuse  his  application. 

The  case,  LiUle  v.  The  Dublin  and  Drogheda  Railway  Co.  {h\ 
referred  to  during  the  argument  as  (^ving  been  decided  by  the 
Court  of  Common  Fleas,  strikes  exactly  upon  the  difference  be- 
tween the  jurisdiction  in  England  and  in  Ireland;  for  the  privilege 
which  in  England  is  given  to  the  parties  by  the  general  provisions 
of  the  law,  was  in  that  particular  case  introduced  into  Ireland  in 
a  clause  in  the   Special  Act  of  the  company;  showing  thereby 

(a)  Uhi  wpra.  (h)  Vhi  tupra. 


THE     QUEEN 
V. 
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M.  T.  1863.  that  in  the  case  referred  to  the  result  should  be  in  Ireland  the 
ueens  ene  ^^^^  ^  £^  would  be  in  England.  That  case  therefore  is  no  aa* 
thoritj  whatsoever  upon  the  general  law  in  Ireland ;  and  the 
FI8HBOUBNE  present  case  must  be  decided  upon  that  law. 

HateSi  J. 

Upon  both  the  grounds  stated  by  the  Lord  Chief  Justice, 
I  concur  in  the  judgment.  The  ground  of  the  prosecutor's  delay 
is  disposed  of  by  Regina  v.  Fishbowne  (a).  As  to  the  other 
ground,  that  the  award  of  the  arbitrator  is  final  and  cooclosive, 
I  was  anxious  yesterday  to  have  an  opportunity  of  looking  into 
the  several  sections  of  the  Lands  Clauses  Consolidation  Act  (Ire- 
land) (5),  to  see  whether  the  system  there  laid  down  was  similar 
to  that  referred  to  in  the  case  of  Little  v.  The  Dublin  and 
Drogkeda  Railway  Co.  (c).  I  find  them  to  differ  so  materially 
that  that  case  cannot  rule  the  present.  By  our  Lands  Clauses 
Act  (section  4),  the  company  is  to  prepare  maps  and  plans  as 
well  as  estimates  of  the  value  of  the  lands  required  for  the  rail- 
way, and  of  all  interests  therein  not  contracted  for,  and  (section  8) 
to  give  notice  requiring  all  persons  claiming  any  right  to  or  interest 
in  the  lands,  or  whose  lands  will  be  injuriously  affected,  to  appear 
on  a  certain  day  fixed  by  the  arbitrator.  It  is  manifestly  the  daty 
of  all  such  persons  to  come  in  upon  that  day,  and  make  their  claims 
before  the  officer  who,  by  the  6th  section,  is  furnished  with  all  the 
necessary  powers  and  materials  for  coming  to  a  decision  on  all 
claims.  The  Act  then  goes  on,  in  the  9th  section,  to  say  that  the 
arbitrator  shall  adjudicate  on  the  several  matters  so  referred  to  him, 
and,  having  done  so,  shall  proceed  to  frame  a  draft  award,  which, 
after,  being  submitted  to  further  consideration,  shall  eventuate  in 
a  final  award.  In  one  section  (section  10)  no  doubt  the  Act 
speaks  of  several  awards ;  but  that  section  never  was  intended 
to  include  the  case  of  a  person  who  chose  to  forego  the  oppor- 
tunity whicli  the  law  afforded  him  of  having  his  case  considered 
by  the  appointed  tribunal  at  the  appointed  time.    There  may  be 

(a)  UH  mpra, 
(6)  14  &  15  Vic,  c.  70,  continaed  by  19  &  20  Ftc.,  c  72.         (e)  VH  $vpr^ 
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several  awards  as  to  several  lands ;  but,  as  to  all  the  lands  comprised  M.  T.  1863. 
in  any  one  award,  and  every  interest  concerning  them,  that  award     v    ■y..,/ 
must  be  final  and  conclusive.      The  arbitrator  having  disposed  of  ^ 

every  matter  duly  presented  to  him  for  adjudication,  we  are  now  fishboubus 
called  on  to  stir  him  again  into  action — ^in  fact  to  galvanize  a 
defunct  tribunal.    We  have  no  authority  to  do  that;   and  there- 
fore I  think  that,  upon  both  grounds,  this  motion  must  be  refused. 

Fitzgerald,  J. 

I  also  concur  in  the  judgment  of  the  Court,  upon  the  first 
ground  stated  by  the  Lord  CaiEF  Justice,  t.  «.,  delay.  I  think 
that  in  granting  a  writ  of  mandamus,  we  ought  not  to  exercise 
our  judicial  discretion  in  favor  of  a  claimant  who  has  lain  by  so 
.  long,  and  with  repeated  opportunities  to  bring  forward  his  claim, 
if  it  existed,  and  have  it  adjudicated  upon  by  the  arbitrator. 

Upon  the  second  and  principle  question,  whether  we  have,  as  an 
Appellate  Court,  any  authority  to  direct  the  arbitrator  to  make  a 
supplemental  award, — ^it  is  not  now  necessary  for  me  to  express 
any  opinion ;  and  I  should  upon  that  question  rather  reserve  my 
opinion.  At  the  same  time,  I  may  now  state  that  my  strong 
impression  is,  that  when  the  arbitrator  has  once  disposed  of  ali 
the  claims  brought  before  him,  and  has  made  his  final  award,  we 
have  not  any  authority  to  set  him  once  more  in  motion. 


VOL.  15.  SB  h 
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HUGH  HANBURY  r.  JAMES  JONES.* 


Nov.  3. 


Motion  to  set  Appeal. — On  the  2nd  of  October  1863,  Hates,  J.»  refused  to 
adde    jadg- 

ment,  on  the  grant  a  motion,  made  on  behalf  of  the  defendant,  to  aet  aside  the 
grounds    of  — ,, 

oompromise      judgment  in  this  cause,  and  any  habere  issued  thereon.     The 

breacho'f faith    present  motion  was  a^  renewal  of  the  former  motion,  in  the  nature 

TUyo/wri?A  ^^  ^^  appeal  from  the  decision  then  pronounced.     Both  motions 

me^  dMOTbed  ^^^  ™*^®  ^^  *^®  following  grounds :— That  the  judgment  was 

^^Jl  }^^  k"  marked  irregularly,  in  breach  of  good  faith,  and  by  surprise :  that 
sicufttB  in  tiio 

T^^r'^^?  ^    ^®  proceedings  were  irregular,  because  the  plaint,  after  it  had  issued 

▼enne,  when     and  passed  the  seal  of  the  Court,  was  altered,  and  the  venue  erased, 

the   writ   was 

issued,  was       and  another  venue  substituted  and  written  on  the  erasure,  without 

"oonntYofthe 

cit7  of  Dub-  an  order  of  the  Court  to  change  the  venue,  or  amend  the  wnt: 

lin."      Subse- 

qnendy,     bat  that  no  rule  to  proceed,  compromise  off,  was  entered  before  the 

before  the  writ  ,*.  r  *i.     •   j 

left  the  hands  marking  of  the  judgment. 

ney's  deric!^'"       The  action  was  one  of  ejectment  on  the  title ;  and,  in  the  body 

TOcted^  d^'  ^^^^®  plaint,  the  lands  were  described  as  ''situate  near  Roundtown, 

^^^  7?  mk°  "  ^Q  ^bo  parish  of  Rathfarnham,  in  the  barony  of  Rathdown,  in  the 
re^sealecL*  xiie 

time  to  plead  «  county  of  Dublin." 
expired    on  "^ 

Slst  of  Jnly.  The  plaint  was  issued  on  the  10th  of  July  1863,  and  the  mar- 
Before  this  a  *^                                                              '' 
negociation  ginal  venue  was  then  "  county  of  the  city  of  Dublin,"  the  seal  of 
was  going  on, 

and  stood  over  the  Court  being  affixed  over  the  marginal  venue, 

till    Angnst  . 

5th»  when  the  Subsequently  an   alteration  was  made,  whereby  the  marginal 

defendant  s  at-  «  ^         ««  ^  tv  «  i  •    ••      mt  • 

tomey   served  venue  was  changed  to  "  county  of  Dublin."     The  writ  was  re- 

on^^wty  sealed,  the  second  seal  partly  covering  the  first  one.    The  writ 

2lnti^  *°^  ^^  "^^  ^^''^^  ^^^^^  *^®   ^'^^^  ®^  "^"^y   ^®^^*  ^°^  *^®  following 

plaintiflFnot  to  account  of  these  transactions  is  extracted  verbatim  from  the  affi- 
mark      jads- 

menu — Held,  davit  of  Michael  Cullen,  clerk  to  the  plaintiff's  attorney:— '*  That, 
that  the  nego- 
ciation was  pnt  " by  directions  of  the  plaintiff's  attorney,  /,  on  the  10th  day  of 
an  end  to  by 

the  defendant's  ''July  last,  filled  up  the  original  writ  of  summons  and  plaint  m 
notice. 
Held  alio  (hentante  O'Bbzxn,  J.)f  that  the  writ  was  not  irregular. 

•  Before  the  Fall  Court. 
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*'this  cause,  and  got  same  sealed  by  the  proper  officer  of  this  Court.  M.  T.  1863. 
"That,  at  the  time  he  so  filled  up  and  issued  said  writ,  he  bj  ^*^'  *"* 
"mistake,  in  the  hurry  of  business,  inserted  the  venue  of  the 
action  as  being  in  the  county  of  the  city  of  Dublin,  the  lands 
being  in  the  county  of  Dublin,  he  says  that,  on  the  same  day, 
"and  within  a  short  time  after  he  had  so  issued  said  writ,  and 
"before  same  left  my  possession,  or  was  in  anywise  acted  upon, 
"Ae  discovered  said  mistake  /  had  so  made,  and  /  changed  the 
"venue  to  the  county  of  Dublin,  and  /  eubseguentfy  got  the 
"officer  of  the  Court  to  reseal  said  writ  after  he  had  so  made 
"said  alteration,  and  before  said  writ  was  in  anywise  acted  upon, 
"or  left  to  possession."  This  deponent  also  denied  that  the  writ 
had  been  in  any  respect  altered  or  tampered  with  after  the  re- 
sealing. 

During  the  argument  of  the  motion,  the  original  writ  was 
produced  in  Court,  as  was  also  the  book  in  which,  under  the 
Common  Law  Procedure- Amendment  Act  (Ir.J  1853  particulars 
oi  all  writs  issued  and  sealed  are  entered.  The  only  entry  in  that 
book,  touching  this  writ  was  of  the  date  of  the  10th  of  July. 

The  31st  day  of  July  was  the  last  day  for  pleading,  and  it 
appears  from  the  affidavits,  that,  in  actions  of  ejectment,  no  defence 
will  be  received  in  the  office  after  the  expiration  of  twelve  clear 
days  from  the  service  of  the  writ,  even  though  no  judgment  has 
been  marked,  unless  by  the  leave  of  the  Court. 

The  defendant  stated  in  his  affidavit  that,  towards  the  close  of 
the  month  of  July,  he  called  on  the  plaintiff's  attorney,  who 
promised  not  to  do  anything  further,,  till  Tuesday,  August  4th ; 
and  deponent,  believing  that  the  proceedings  would  be  abandoned, 
did  not  instruct  any  attorney  to  take  defence. 

On  the  3rd  of  August,  defendant  had  another  interview  with 
plaintiff's  attorney,  and  refused  the  terms  which  were  then  offered 
to  him. 

On  the  5th  of  August,  plaintiff's  attorney,  replying  to  a  request 
for  consideration,  thus  concluded  a  letter  to  the  defendant's  at- 
torney : — *'  So  will  you  communicate  with  your  client,  and  let  me 
know  in  the  course  of  to-morroWf  if  he  will  settle  on  tho^^  terms.". 
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Defendant  instructed  another  attorney,  on  the  5th  of  August, 
who  prepared  and  tendered  a  defence  on  the  same  5th  of  August, 
hut  the  officer  would  not  file  it,  as  the  31st  day  of  July  was  the 
last  day  for  pleading. 

On  the  5th  of  August,  the  defendant's  attorney  served  on  the 
plaintiff's  attorney  a  notice  cautioning  him  not  to  mark  judgment, 
and  requiring  him  to  enter  a  rule  to  discontinue,  as  the  plaint  was 
irregular. 

On  the  6th  of  August,  defendant's  attorney  wrote  to  plaintiff's 
attorney  a  letter  stating  that  the  plaint  had  heen  erased  and  altered 
after  sealing,  and  requiring  to  be  informed,  before  five  p.  m .  on  the 
same  day,  whether  a  rule  to  discontinue  would  be  entered* 

This  answer  was  written  to  that  letter : — ^*  The  judgment  wss 
"  marked  in  this  case  at  twelve  o'clock  this  day,  and  your  note  did 
« not  come  to  hand  until  half-past  three  o'clock.  I  am  not  aware 
''of  any  irregularity  in  the  case,  and  therefore  decline  to  comply 
"with  your  request,  and  will  act  on  the  judgment." 


Dowse  and  O'Neill  moved  to  set  aside  the  judgment  and  habere. 
They  relied  upon  the  letters  and  conversations,  to  show  that  s 
compromise  had  been  pending,  and  contended  that  it  was  a  breach 
of  good  faith  to  mark  judgment  on  the  6th  of  August,  since  the 
letter  of  the  plaintiff's  attorney  had  granted  to  the  defendant  the 
whole  of  that  day  to  determine  whether  he  would  accept  the 
proposed  terms.  A  writ  may  not  be  resealed  without  the  order 
of  the  Court :  Freeman  v.  KeUeH  (a). 

The  change  of  the  venue  was  an  alteration  of  the  writ,  for  a 
motion  to  change  the  venue  is  always  to  the  effect  that  the  writ 
may  be  amended  by  changing  the  venue.  If  the  alteration  be  not  a 
a  material  one,  it  need  not  be  made  at  all.  If  it  be  material,  it 
cannot  be  made  without  an  order  of  the  Court :  Common  Law 
Procedure  Amendment  Act  (Ir.)^  1853,  ss.  16,  44;  and  40lt 
General  Order. 

Sydney^  contra,  contended  that  there  was  not  any  compromise 


(o)  8  Ir.  Com.  Law  Bep.  52. 
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pending;  and  that,  at  all  events,  the  compromise,  if  any,  had  been  ^*  ^;  l^6S 
terminated  by  the  defendant's  attorney's  notice  of  the  5th  of  August     ^ ' 

HAH BURT 

As  to  the  alteration  of  the  writ,  he  maintained  that  it  was  not  ^ 

improper  to  alter  an  apparent  error,  before  the  writ  had  been 
acted  upon. 

(yNeill  was  heard  in  reply. 

Lbtbot,  C.  J. 

This  motion  is  an  appeal  from  a  decision  of  my  Brother  Hates^ 
and  is  brought  upon  three  grounds— that  the  judgment  was  marked 
while  a  compromise  was  pending,  though  no  rule  to  proceed,  com- 
promise being  off,  had  been  served ;  that  the  judgment  was  marked 
in  breach  of  good  faith  during  the  pendency  of  a  negociation ;  and 
there  is  another  and  a  distinct  ground,  namely,  that  there  was  in  fact 
no  jurisdiction,  for  that  the  writ  under  which  the  party  proceeded 
was  sealed  by  the  officer  a  second  time,  contrary  to  the  law,  and 
without  authority. 

The  first  objection  is  founded  upon  the  meaning  of  the  term 
*'  compromise."  There  was  not  a  '^  compromise  ; "  there  was  a 
negociation.  Then,  with  respect  to  the  effect  of  the  negociation, 
it  appears  that  the  party  had  during  the  wh(rfe  of  the  next  day 
to  say  whether  he  would  accede  to  the  terms  proposed.  That  shows 
that  it  was  nothing  but  a  negociation — ^no  compromise.  But  before 
the  next  day,  the  defendant  served  a  notice  which  put  an  end  to  the 
negociation  altogether,  and  put  the  parties  at  arm's-length.  There- 
fore, there  was  neither  a  compromise,  nor  a  breach  of  good  faith ;  so 
that  this  reduces  the  question  to  the  remaining  objection,  which  I 
think  has  been  rested  upon  in  a  forgetfulness  of  the  doctrine  of  the 
Common  Law  as  to  a  misprision.  By  the  Common  Law,  the  clerk  who 
issued  a  writ  had  a  right,  while  it  was  within  his  power,  to  correct 
misprisions— mistakes  on  the  face  of  the  writ,  although  he  had 
sealed  it,  if  he,  after  the  alteration,  resealed  it ;  because  then  he 
made  it,  what  it  ought  to  have  been  at  all  times,  a  legal  document 
L)  this  case  the  writ,  as  it  was  issued  and  sealed,  was  I  take  it 
a  perfect  nullity;  for  it  was  a  writ  of  summons  and  plaint  in 
ejectment.  In  the  body  of  which  the  lands  were  stated  to  be  in 
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margin  was  the  county  of  the  city  of  Dublin.  That  was  an  iUegil 
document — a  nullity ;  it  was  no  writ ;  and  it  was  the  officer^s  doty, 
in  compliance  with  the  paramount  duty  of  all  officers,  that  is,  to 
do  their  duty  according  to  law,  and  not  to  give  an  authority 
that  the  law  did  not  sanction.  He  had  a  right,  when  he  foand 
that  mistake,  to  correct  that  document,  and  to  set  it  right  by 
that  authority  which  the  Common  Law  gave  to  every  derk  en- 
trusted with  the  issuing  of  a  writ  to  correct  any  mistake  on  its 
face,  sealing  it  anew  after  the  correction,  if  any,  had  been  made; 
so  that  every  writ  going  forth  from  the  office  should  be  a  writ 
according  to  law.  The  alteration  made  in  this  case  was  nothing 
but  the  correction  of  a  misprision.  The  venue  in  the  body  of  the 
writ  being  right,  was  by  the  officer  set  right  in  the  nuu'gin 
also ;  and,  being  so  corrected,  the  officer  sealed  it  again ;  and  it 
is  not  pretended  that  the  plaintiff  used,  or  attempted  to  use,  the 
writ  before  it  had  been  resealed.  We  have  the  seal-book,  a 
record  to  ascertain  to  us  that  when  the  writ  was  issued  it  had 
been  resealed,  as  it  ought  to  be.  It  is  entered  in  the  book  u 
with  a  correct  venue;  and  the  document  has  been  I  confess  re- 
sealed ;  for  the  original  seal  that  was  put  to  -it  has  been  partly 
effaced  by  the  additional  seal  that  was  put  to  it  after  it  had 
been  corrected  and  made  right;  and  so  it  appears  now  in  the 
book,  which  is  a  record  coinciding  with  the  document  itself,  which 
was  produced  to  us,  and  corroborates  by  matter  of  vision,  if  I 
may  so  speak,  everything  that  has  been  stated  on  that  matter. 

Therefore,  every  ground  alleged  to  impugn  the  decision  of  the 
learned  Judge  fails,  and  we  affirm  his  order  in  its  entirety. 


O'Bbebn,  J. 

I  concur  in  the  judgment  pronounced  by  the  Lord  Chixf 
Justice,  though  I  feel  some  difficulty  as  to  the  objection  about 
the  resealiog  of  the  writ ;  for  I  think  it  is  very  probable  that  it 
was  not  resealed  until  the  next  morning;  and  though  the  merest 
technical  alteration  has  in  this  case  been  made,  yet  I  think  that 
a  writ,  which  has  once  been  sealedi  cannot  be  altered  and  re- 


COMMON  LAW  REPORTS.  447 

sealed   without  the  aQthority  of  the  Court,    after  the  lapse  of  M.  T.  1863. 

Qtceen'fl  Bench 
aoy  interTaL 


FiTZOEBALD,  J. 

I  concar  in  the  jadgment  of  the  Court,  hot  wish,  speciallj  and 
guardedly,  to  define  the  ground  upon  which  I  think  that  the  order 
of  my  Brother  Hates  should  be  established.  The  writ,  as  origin- 
ally presented  to  the  officer,  had  a  local  description  of  the  lands 
stated  thus  in  its  body — *'  situate  near  Roundtown,  in  the  parish  of 
Rathfamham,  in  the  barony  of  Rathdown  in  the  county  of  Dublin." 
Now,  the  Common  Law  Procedure  Amendment  Act  (Ireland)  1853, 
s.  196 — for  the  10th  section  does  not  apply  to  actions  of  ejectment- 
enacts  that  the  venue  shall  be  laid  in  the  county  in  which  the  lands 
are  situated.  But  a  misprision  took  place  in  the  marginal  statement 
of  the  venue,  which  should  have  been  corrected  at  the  moment  when 
the  writ  was  presented  to  the  officer  to  be  sealed.  But  on  the  same 
day,  as  we  must  now  take  it,  and  before  the  writ  leaves  the  hands  of 
the  clerk  who  issued  it,  he  discovers  the  misprision ;  goes  back  to  the 
officer,  and  corrects  it,  and  gets  it  resealed ;  and  we  must  take  it 
that  this  correction  was  made  on  the  same  day;  for  though  it  is 
probable  that  the  correction  and  resealing  did  not  take  place  until  the 
following  morning,  and  before  the  book  was  opened  for  the  next 
day,  yet  from  the  book  itself  it  must  be  taken  that  it  was  corrected 
on  the  same  day,  the  10th  of  July  1863.  Viewing  it  in  that  light, 
and  there  being  no  alteration  in  the  book  itself,  and  acting  on  the 
assertion  that  it  was  brought  back  on  the  same  day  to  the  officer, 
and  the  error  apparent  on  the  face  of  the  writ  shown  to  him, 
the  officer  corrects  it,  and  reseals  the  writ.  But  still,  though 
expressing  myself  very  strongly  against  alterations,  without  an 
order  from  the  Court,  I  think  that  this  was  not  an  alteration  of 
an  issued  writ,  but  a  correction  of  an  oversight  apparent  on  the 
face  of  the  writ;  which  correction  was  part  of  the  same  pro- 
ceeding, and  would  have  been  made  on  the  moment  if  it  had 
been  pointed  out. 

As  to  the  other  grounds,  I  think  that  the  order  appealed  from 
was  also  correct.    There  was  no  compromise  pending  at  all.    This 
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M.  T.  1863.  writ  having  been  issued,  a  representation  was  made  by  the  de- 
fendant's attorney,  that  the  defendant  was  a  poor  man ;  and  they 
suggested  that  the  plaintiff  should  take  less  than  the  full  amonnt 
of  his  demand.  That  suggestion  was  followed  by  letters  from 
the  plaintiff's  attorney,  dated  30th  of  July  and  5th  of  Angost, 
stating  that  the  plaintiff  was  willing  to  take  less;  but,  in  plsoe 
of  acceding  to  these  terms,  the  defendant's  attorney  put  an  end 
the  negociation,  by  serving  the  notice  of  the  6th  of  August,  saying 
that  the  plaintiff's  proceedings  were  irregular,  and  putting  bim 
at  arm's-length. 


THE  QUEEN,  at  the  prosecution  of  the  GREAT  SOUTHERN 
AND  WESTERN  RAILWAY  COMPANY, 

V. 

THE  JUSTICES  OF  THE  PEACE  IN  AND  FOR  THE 
E.  T  1864.  BOROUGH  OF  CORK.* 

April  19, 22. 

By  Act  of  Par-  Cebtiokabi.— On  the  31st  of  December  1863,  the  proeeeatoi^s 

liament,arail-         .  .     i^    i_  *      .  •     ,^ 

way  company  Station-master  in  Cork  was  served  with  the  annexed  sammons:— 

were  bound  to 

keep  in  xepair  •'  SUMMONS.— POLICE  OTI'ICE,  BOROUGH  OF  COBK. 

•'the  immodi-  .^m,           ..,                 -•»                 «. 

«*A  .nnmn^Yi  "  The  MayoF,  Aldermen,  and  Bargeases  of  the  i  .<  xxn.                      i  •  .  l 

ate  approach-  u    r  r.   v    *    o-    t  t     t»                Whereas  a  complaint  hu 

es    toacertam  borough  of  Cork,  to  Sir  John  Benson,                                   '^ 

brid^.  The  knight,  Sonreyor  of  Boads  hi  and  for  the  "  been  made  to  me  that,  on 
2^r™^e  -id  boro-gh  of  C<«k-CompUJo«U.  I  „  ^^^  ^^  ^^  ^^  p^. 
an  order  on  xhe  Great  Sonthem  and  Western  Bailway  ' 
q^^t^Ar  Company,  and  Wm.  Taylor,  Esq.,  their 
company  to  re-  Secretary,  Alfred-street,  in  the  said  bo- 
pair  ''ninety-  longh  of  Cork— Defendanta. 
two  perches  of 

ing  and  being  ''  i°g  ^^^  being  the  approach  to  the  bridge  at  the  month  of  the 

to  the"bndg^"  "  tunnel  over  the  company's  railway  at,  and  made  bj  (hem  in  the 

&c—Held,  a 

bad  conviction,  for  not  showing  that  this  space  was  "  the  immediate  approaches  " 

which  alone  the  Justices  had  jurisdiction  to  order  to  be  kept  in  repair. 


<*ber  1863,  and  np  to  the 
**  present  time,  nioety-two 
*^  perches  of  the  road  lead- 


*  Before  Lefbot,  C.  J«,  Hatxs  and  Fxtsoebald,  JJ. 
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''place  of  that  portion  of  the  Lower  Glanmire-road,  in  the  parish  E.  T.  1864. 

Queen's  JBench 
''  of  St.  Anne'f  Shandon  and  borough  of  Cork,  were  and  still  are     ^-i    y      ^ 

"  oat  of  repair  ;  and  although  jou  the  defendants  were  duly  noticed  ^^ 

"  and  required  to  repair  the  said  ninety-two  perches  of  road,  have  justices  of 

COBK. 

"  failed  and  neglected,  and  still  fail  and  neglect,  to  repair  the  same, 
''  contrary  to  law: — this  is  to  command  you  to  appear  as  a  defendant 
*'  on  the  hearing  of  said  complaint  at  the  police-office,  Cornmarket- 
street,  in  the  said  borough,  on  Monday  the  4th  day  of  January 
1864,  at  twelve  o'clock,  before  such  Justices  as  shall  be  there. 

"  Hesbt  L.  Yodno,  Justice  of  said  borough." 
"  To  the  defendants  named.  This  3l8t  day  of  Deeember  1863." 

On  the  hearing  of  this  summons  the  defendants  appeared,  and  de- 
fended the  summons ;  but  the  Justices  made  the  following  order  :— 

**  We  order  the  Great  Southern  and  Western  Railway  Company, 
"  within  ten  days  from  this  date,  to  put  into  complete  repair 
*'  ninety-two  perches  of  the  road  referred  to  in  the  notice  and 
''sammons  before  us  this  day,  on  the  Lower  Glanmire-road,  in 
"  the  barony  of  Cork." 

'*  Magistrates  present — John  Lewis  Cbonin,  R.  M. 

Geoboe  Chattebton." 

On  the  12th  of  January  1864  the  Court  granted  a  conditional 
order  for  a  writ  of  certiorari  to  remove  the  above  order,  that  it 
might  be  quashed,  as  bad  and  insufficient  on  its  face;  as  having 
been  made  without  and  in  excess  of  jurisdiction ;  and  as  irregular, 
illegal,  and  void. 

Against  that  conditional  order  cause  was  now  shown  by — 

The  Solicitor-General  (J.  A.  Lawsonjj  with  whom  were  Mae- 
donogh  and  Goold,  who  contended  that  where  a  road  is,  by  means 
of  a  bridge,  carried  over  a  railway,  the  company  is  bound,  under 
the  8  Vic.f  c.  20,  s.  46,  to  keep  the  bridge  and  the  approaches 
thereto  in  repair.  A  road  running  under  a  railway-bridge  cannot 
be  deemed  an  approach  to  the  bridge ;  and  therefore  the  company 
IB  not  bound  to  repair  it :  The  Waterford  and  Limerich  Railway 
Co.  V.  Kearney  (a) ;  Foshetrry  v.  The    Waterford  and  Limerich 

(a)  12  Ir.  Com.  Law  Rep.  224. 
VOL.  15.  57  i< 
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E.  T.  1864.  Railway  Co.  (a).     But  the  liability  of  the  company  to  repair  the 

^-^% approaches  to  a  bridge  which  spans  the  railway  is  unquestionable: 

THB   QUBEN  ^^  ^^^^^  Staffordshire  Railway  Co.  v.  Dale  {b)  ;  Tke  Trustees  of 

JUSTICES  OF  the  Neweastle-under-Lyne  and  Leek  Turnpike-roadSy  cgjpellanttf 

CORK  ___  

7^  North  Staffordshire  Railway  Co.,  respondents  (c) ;  7^  Zon- 
don  and  North  Western  Railway  Co,  v.  Wetherall  and  another  {i). 


Jellett  (with  whom  was  Sergeant  Sullivan)  did  not  dispute  the 
general  proposition  that  a  railway  company  is  bound  to  keep  in 
repair  the  approaches  to  a  bridge  spanning  their  railway,  as  well  aa 
the  bridge  itself.  Counsel  contended,  however,  on  the  authority  of 
Little  y.  The  Newport^  Ah.  and  Herd.  Railway  Co.  (e),  that  the 
provisions  of  the  company's  Special  Act  (16  &  17  Ftc,  L.  andP^ 
c.  142),  which  authorised  them  to  make  this  deviation,  must  prevail 
over  the  provisions  of  the  general  statute,  8  Ktc,  c.  20,  s.  46 ;  and 
that,  in  this  particular  instance,  the  company,  having  complied  with 
the  Special  Act  by  making  a  road  in  substitution  for  the  road  whidi 
they  destroyed,  were  discharged  from  further  liability.* 

Sergeant  Sullivan. 

The  8  Vic,  c.  20,  s.  46,  specifically  designates  the  part  of  the 
road  which  the  company  is  bound  to  keep  in  repair,  namely,  the 
"  immediate  "  approaches  to  the  bridge.  The  absence  of  the  word 
"  immediate  "  renders  the  order  of  the  Justices  utterly  bad.  It  is 
absurd  to  say  that  ninety-two  perches  (considerably  more  than  one 
quarter  of  a  mile)  could  be  taken  to  constitute  the  "immediate" 
approach  to  a  bridge,  even  if  the  word  "  immediate  **  had  been 
inserted  in  the  order.  That  word  in  the  8  ViCj  c.  20,  s.  46, 
sho^s  that  the  Legislature  intended  the  Justices  to  define  what 
is  the  immediate  approach  which  they  order  a  company  to  re- 
pair  [Lefrot,  C.  J.     Does  not  the  Act  state   the  terminus  a 

(a)  13  It.  Com.  Law  Rep.  494.  (6)  8  £11.  &  Bl.  83a 

(c)  5  H.  &  N.  160.  (rf)  20  Law  Jour.,  N.  S.,  Q.  B..  338. 

(e)  12  C.  B.  752. 

*  Counsel's  argument  on  this  point  is  not  reported  at  length,  inasmuch  si.the 
case  was  decided  on  the  technical  point  subsequently  raised  by  Sergeant  SuBitn. 
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quo  as  well  as  the  terminus  ad  quern?'] — No;  and  that  renders  it  E.  T.  1664. 

.                  .              .              i-r.              1-,                  i.1            ,    Queen's  Bench 
the  more  imperative  on  the  Justices  to  define  what  part  of  the  road      ^^ — v 

the  company  is  bound  to  keep  for  ever  in  repair.      The  14  &  15 

Ftc,  c.  93,  requires  the  Justices  to  state  the  complaint  in  their  justices  of 

CORK 

order-book ;  and  the  order  should  have  found  in  express  terms  that 
thai  part  of  the  road  which  the  company  have  been  ordered  to  repair 
IS  the  very  thing,  namely,  the  '*  immediate  "  approach  to  the  bridge, 
which  the  company  are  by  law  bound  to  repair.  These  undefined 
ninety-two  perches  may  include  some  level  space,  as  well  as  the 
ascent  and  descent,  which  are  the  immediate  approaches  to  the 
bridge. — [FiTZQERALB,  J.  How  could  the  company  ascertain  from 
the  order  of  the  Justices  what  part  of  the  road  these  ninety-two 
perches  constitute  ?] — No  one  could  tell  where  the  part  which  is  to 
be  repaired  begins,  and  where  it  ends. — [Fitzgerald,  J.  Besides, 
the  plain  reason  for  putting  this  provision  into  the  Act  is  that,  as 
the  county  surveyor,  if  he  had  power  to  repair  the  bridge  and 
its  immediate  approaches,  might  greatly  injure  the  railway,  there- 
fore the  duty  to  repair  the  immediate  approaches  to  the  bridge, 
as  well  as  the  bridge  itself,  is  cast  upon  the  company.] — At  all 
events,  it  is  quite  impossible  for  the  company  to  ascertain  what 
precise  portion  of  the  road  is  required  by  the  order  to  be  re- 
paired by  them.  The  order  is  therefore  bad  for  uncertainty, 
especially  as  the  company  are  subject  to  heavy  pecuniary  pe- 
nalties if  they  do  not  comply  with  the  order. 

Maedonoghy  in  reply. 

[Hates,  J.  Supposing  that  the  company  are  willing  to  obey 
the  order,  where  are  they  to  find  the  ninety-two  perches? — Fitz- 
gerald, J.  The  summons  too  might  have  been  corrected  by  the 
Justices.  The  8  Ftc,  c.  20,  s.  46,  makes  it  obligatory  on  the 
company  to  keep  in  repair  the  bridge  and  its  immediate  ap- 
proaches; whereas  the  summons,  and  the  order  too,  do  not  deal 
at  all  with  the  immediate  approaches,  but  with  the  approaches 
generally.] — The  only  question  is,  whether  the  Justices  had  ju- 
risdiction? The  Act  itself  defines  the  locality. — [Fitzgerald,  J. 
The  Special  Act  seems  to  bring  the  road  within  two  classes  of 
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£.  T.  1 864.  clauses ;  one  class  deals  with  the  new  diverted  road ;  and  the  second, 
Sm  ^^    .,>     with  the  bridge,  and  the  approaches  thereto.  The  new  diverted  road 
^  really  consists  only  of  the  bridge  and  its  approaches.  —  [Fitzge- 

JU8TICE8  OF  RALD,  J.     The  summons  does  not  require  the  company  to  repair 

CORK 

the  bridge  and  the  approaches  thereto.  But  I  would  read  the 
summons  as  being  a  requirement  to  repair  the  approach  to  the 
bridge. — Hates,  J.  Supposing  that  the  facts  are  correctly  stated 
in  the  affidavit,  still  it  by  no  means  follows  that  the  company 
are  bound  to  repair  the  whole  of  the  ninety-two  perches,  which 
would  from  the  affidavit  appear  to  be  the  interval  beweeen  the 
point  of  diversion  of  the  road  on  one  side  of  the  bridge,  and  the 
point  of  diversion  on  the  other  side.] — This  technical  point  should 
have  been,  but  was  not,  argued  in  the  Court  below. — [Hates,  J. 
Would  it  not  be  better  to  let  this  order  of  the  Justices  be  quashed ; 
let  the  matter  come  before  the  Justices  again,  and  let  them  state 
specifically  on  their  order  whether  these  ninety-two  perches  con- 
stitute only  the  bridge  and  its  approaches?] — It  is  sworn  in  the 
affidavit  that  the  bridge  and  its  approaches  constitute  the  entire 
of  the  deviated  road ;  the  incline  begins  at  each  side  from  the 
point  of  deviation. 

The  8  Ftc,  c.  20,  s.  46,  is  in  enforcement  of  the  Common  Law : 
Rex  V.  Kerrison  (a)v  Under  the  22  Hen.  8,  c.  5,  s.  9i  it  was 
necessary  to  repair  300  feet  on  each  side  of  the  bridge— >[Li- 
FROT,  C.  J.  You  have  removed  my  great  difficulty  in  the  case, 
namely,  that  the  parties  ordered  to  do  this  act  could  not  find 
out  where  it  was  to  be  done. — Hates,  J.  It  does  not  appear 
from  the  record,  though  no  doubt  it  appears  on  the  affidavits, 
that  these  ninety-two  perches  constitute  the  thing,  and  nothing 
more  than  the  thing,  over  which  the  Justices  had  jurisdiction.]— 
Every  part  of  the  deviated  road  is  the  immediate  approach  to 
the  bridge. — [Hates,  J.  But  the  Justices  have  not  in  their  order 
said  that ;  and  it  cannot  be  made  out  by  the  aid  of  the  affidavits.— 
Fitzgerald,  J.  Mr.  Maedonogh,  you  call  709  feet  on  each  side 
of  the  bridge  the  immediate  approach  to  it.  An  engineer,  or  some- 
body in  that  capacity,  should  have  been  examined  in  the  Coaii 

(a)  3  M.  &  S.  26. 
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below  to  tell  the  JoBtices  what  constituted  the  immediate  approaches  £.  T.  1864. 

Queen's  Bench 

to  the  bridge.]  *—   y    ■> 

THE     00£EM 

Goold. — Sir  John  Benson  was  examined  before  the  Justices ;  but 
this  question  was  not  argued.  justices  of 

CORK. 

Maedonogh, — The  statute  has  taken  away  the  certiorari;  and  it 
is  necessary  for  the  prosecutor  to  show  that  the  Justices  had  no 
jurisdiction  to  deal  with  the  subject-matter  with  respect  to  which 
they  decided. — [Hayes,  J.  The  Justices  have  taken  upon  them 
to  order  the  company  to  repair  the  whole  of  the  diverted  road. 
They  have  no  such  authority;  their  authority  is  to  order  the 
company  to  repair  all  the  bridge,  and  the  immediate  approaches 
thereto, — [Lefbot,  C.  J.  The  question  is,  can  we  do  the  duty 
of  the  Justices  ?]-^But  can  the*  Court,  since  the  certiorari  has 
been  taken  away  by  statute,  say  that  the  Justices  had  no  juris- 
diction. 

Per  Curiam, — Let  the  conditional  order  for  a  writ  of  cer^ 
tiorari  be  made  absolute.  We  express  no  opinion  on  the 
substantial  question. 


THE  GREAT   SOUTHERN  AND  WESTERN  RAILWAY 

COMPANY,  AppeUanU; 
SIR  J.  BENSON,  Surveyor  of  Roads  for  the  District  of  the 

Borough  of  Cork,  EeepondetU.  E.  T.  1865. 

May  2. 

This  was  an  appeal  on  a  case  stated  from  an  order  of  the  Justices  ^^^  soS^al 

of  the  boroush  of  Cork.     The  order  was  against  the  appellants,  to  ^^   •  ^^' 
o  <^  rr  9        ^^j  Company 

repair  certain  approaches  to  one  of  their  bridges  over  the  Glanmire-  were  permitted 

to  conatmct 
certain  works, 
under  conditions  more  onerous  for  the  company,  than  the  similar  provisions  of  the 
Land  Clauses  Act  required.  This  Special  Act  contained  no  proyisions  for  the 
future  repair  of  the  works  so  constructed,  but  proyided  that  nothwg  herein  should 
exempt  the  company  from  the  provisions  of  any  General  Act.  The  company 
haying  fulfilled  the  conditions  as  to  the  construction  of  the  work,  contended  that 
their  Uability  ceased.  £feU,  that  the  Land  Clauses  Act  applied,  and  the  company 
were  bound  to  keep  the  works  in  repair. 
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E.  T.  1865.  road.     The  respondent  had  obtained  an  order  against  the  company 

before,  but  it  had  been  quashed  hj  this  Court,  from  a  defect  in  the 
summons:  The  Queen  v.  The  Justices  of  Corh(a).  On  the  7th 
December  1864,  the  respondent  served  a  notice  on  the  company 
requiring  them  to  repair  the  portion  of  the  road  in  dispute,  wiUiin 
ten  days,  and  this  notice  not  being  complied  with,  obtained  a  summons 
against  them,  in  the  following  form : — '*  Whereas  a  complaint  has 
**  been  made  to  me,  that  on  the  7th  and  8th  days  of  December  1864, 
"  and  up  to  the  present  time,  507  yards  in  length,  and  with  a  width 
"  throughout  of  53  feet  4  inches  or  thereabouts,  of  that  part  of  the 
*'  Glanmire-road,  Lower,  in  the  borough  of  Cork,  raised  by  you  the 
**  defendants,  and  carried  over  the  bridge  made  by  you  over  your 
"  railway,  at  the  mouth  of  the  tunnel  of  your  said  railway  as  it 
'*  approaches  the  river  Lee,  were  and  still  are  out  of  repair ;  and 
'*  that  of  the  507  yards  of  said  road  so  out  of  repair,  263  yards  in 
"length,  and  34  feet  or  thereabouts  in  breath,  throughout  said 
*'  length,  were  and  are  footway ;  and  that  the  whole  of  said  343 
*' yards  of  the  breath,  in  the  whole  of  53  feet  4  inches  or  there- 
"  abouts,  were  and  are  the  immediate  approach  to  the  said  bridge, 
''  and  the  ascent  to  it  from  the  westward,  by  means  of  which  the 
"  said  Glanmire-road,  Lower,  was  raised  by  you  from  its  old  level 
'*  to  the  level  of  the  top  of  said  bridge,  and  connected  and  carried 
"  over  it,  the  said  243  yards  being  measured  in  the  slope  of  the  said 
'*  road,  downwards  towards  the  west,  from  the  western  side  of  the 
^'  said  bridge,  from  the  point  where  the  said  Glanmire-road,  Lower, 
<*  was  and  is  connected  therewith,  and  continued  over  the  archway 
« thereof  to  the  eastward  ;  and  that  of  the  said  507  yards  so  out  of 
*'  repair,  264  yards  in  length,  and  34  feet  or  thereabouts  in  breath, 
"  throughout  the  said  length,  were  and  are  carriage-way,  and  19 
'*  feet  4  inches  or  thereabouts  in  breath,  throughout  the  said  length, 
<<  were  and  are  footway ;  and  that  the  whole  of  the  said  264  yards 
*'  of  the  breath,  in  the  whole  of  53  feet  4  inches  or  thereabouts, 
"  were  and  are  the  immediate  approach  to  the  said  bridge,  and  the 
'*  ascent  to  it  from  the  eastward,  by  means  of   which  the  said 


(a)  Su)}ra,  p.  448. 
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"  Glanmire-road,  Lower,  was  raised  by  you  from  the  old  level  to  E.  T.  1865. 

Queen'8  Bench 
**  the  level  of  the  top  of  the  said  bridge,  and  connected  with,  and 

^*  carried  over  it ;  the  said  264  yards  being  measured  in  the  slope 
**  of  the  said  road,  downwards,  &o.,  and  that  the  whole  of  the  said 
"  507  yards  of  road,  of  the  breadth  aforesaid,  were  and  are  a 
<^  necessary  work  connected  with  the  said  bridge,  and  are  all  situate, 
"  &c.,  and  are  in  the  district  of  the  said  Sir  John  Benson ;  and 
**  although  you  the  said  defendants  were  duly  informed  by  a  notice, 
*' bearing  date  the  7th  December  1864,  &c.,  you  have  failed  and 
"neglected,  and  still  fail  and  neglect  to  repair  same,  contrary  to 
*'  law.     This  is  to  command,"  &c. 

It  appeared,  at  the  hearing  of  this  summons,  that  the  road  was 
made  under  the  Special  Act,  16  &  17  Ftc,  L.  &  P.,  c.  142;  that 
since  the  road  was  opened  in  1855,  the  repairs  had  been  made 
by  the  corporation ;  that  the  roadway  immediately  over  the  span 
of  the  bridge  was  not  included  in  the  measurement  of  507  yards, 
inasmuch  as  the  company  have  always  kept,  and  still  keep  same 
in  repair,  not  as  an  admission  of  liability,  but  to  protect  the  arch- 
way of  the  bridge.  The  respondent  sought  an  order  under  the 
8  Vie.f  c.  20  s.  65,  and  the  Justices  made  one  accordingly. 


Jelleti  (with  him   the  Solicitor' General  and  K.   C.  Neligan) 
now  argued  the  case  for  the  appellants. 

This  is  a  special  road,  constructed^under  a  special  Act ;  therefore, 
if  the  railway  company  have  fulfilled  the  provisions  of  the  3rd 
section  of  this  Act,  16  &  17  Vie.^  c.  142,  if  they  have  constructed 
it  to  the  satisfaction  of  the  Wide-street  Commissioners  of  the  city  of 
Cork,  according  to  the  4th  section,  carrying  out  the  provisions  of 
the  3rd  section,  there  their  obligation  ceases. — [Lefroy,  C.  J.  Yon 
contend  that  by  making  the  road,  and  handing  it  over  to  the  corpo- 
ration, they  fulfilled  their  duty  ?] — Yes.  By  this  Act  the  road  is  to 
be  constructed  in  a  peculiar  way.  The  ascent,  in  the  General  Act, 
is  1  in  30,  in  the  Special  Act,  1  in  40;  no  footway  is  required 
by  the  General  Act.  There  is  a  much  heavier  obligation  imposed 
upon  the  company,   by  this  Special  Act,  as  to  the  construction 
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E.  T.  1865.  of  the  roadway,  the  works  being  much  more  extensiTe  under 
%^een8  enc  ^^^  Special,  than  under  the  General  Act;  and  the  Legislature 
having  required  such  extensive  works,  did  not  require  them  to 
be  kept  in  repair  by  the  company.  There  is  no  provision  that 
it  is  to  be  kept  in  repair,  to  the  satisfaction  of  the  Wide-street 
Commissioners,  though  it  must  be  constructed  under  their  care,  and 
at  the  expense  of  the  company  as  to  such  care. — [Fitzgbbald,  J. 
If  constructed  under  8  Ftc,  c.  20,  you  would  be  obliged  to  keep  it 
in  repair.] — Unless  it  comes  within  the  code  commencing  at  sec- 
tion 53.  There,  the  company  are  to  put  it  into  repair,  but  not  to 
keep  it  in  repair  (section  51).  I  do  not  find  any  authorities  that 
bear  on  the  case. 


Goold^  with  him  Maedonoghy  in  support  of  the  Justices'  order. 

The  object  of  the  Special  Act  was  to  fix  the  ascent,  &c.,  of  this 
particular  road ;  but  there  is  no  intention  manifest  to  relieve  the 
company  from  the  obligations  of  the  General  Act  In  the  North 
Staffordihire  Railway  Company  v.  Dale  (a)  the  question  turned 
on  a  Special  Act.  So  in  Leeeh  y.  North  Staffordshire  Railway 
Company  (b)*  All  the  Irish  decisions  bearing  on  the  case  are, 
Waterford  Sf  Limerieh  Railway  Company  v.  Kearney  (e);  Fot- 
berry  v.  Waterford  Sf  Limerieh  Railway  Company  {d).  The 
obligation  imposed  by  the  Land  Clauses  Act  is  a  fair  and  equitable 
one;  section  14  of  their  private  Act,  expressly  declares  that  they 
shall  be  liable  to  all  the  obligations  of  the  Greneral  Act.  i 


Maedonogh. 

These  provisions  of  the  Railway  Act  only  are  in  afiirmance  of  the 
common  law  of  the  land.  By  that  law,  all  who  make  a  bridge  are 
bound  to  maintain  its  approaches.  The  same  language  occurs  in 
22  Hen.  8,  c.  5,  as  in  the  Land  Clauses  Act.  That  statute  decUures 
how  the  approaches  are  to  be  measured :  The  Queen  v.  West  Riding 
of  Yorhshire  (e).     The  moment  you  leave  the  level,  the  approach  to 

(a)  8  EIL  &  Bl.  845.  (6)  29  L.  J.,  M.  C.  150. 

(c)  12  Ir.  Com.  Law  Bep.  224.  (d)  13  Ir.  Com.  Law  Bap.  49L 

(e)  7  East  588. 
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the  bridge  begixfs.     In  the  case  in  EIL  Sf  BL,  it  was  argued  that  the  E.  T.  1865. 
46th  section  did  not  apply,  though  the  56th  did;  and  Lord  Campbell      v— >v— — ^ 
says:  "That  section  (56)  does  not  apply  to  a  bridge,  but  to  a     kailwat* 
road  where  there  is  no  bridge."  (a)  v. 

BEKSok. 

Jelletty  in  reply. 

In  the  case  of  the  Waterford  and  Limerick  Railway  Company^ 
the  question  was,  whether  a  roadway  under  a  bridge  was  part  of 
the  approach  to  a  bridge.  The  real  question  is,  whether  the  special 
legislation  brings  this  under  the  legislation  as  to  substituted  roads. 
These  are  specially  legislated  for. 

Per  Curiam, — Affirm  the  order  of  the  Magistrates. 

(a)  8  £U.  &  Bl.  p.  845. 
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SAYER  V.  BE6G. 

June  8,  U,  (Common  Pleas). 

A,  an  impor.  Xhis  was  an  action  of  libel.     The  summonB  and  plaint  contained 
ter  of  French  '^ 

brandy,   com-  three  counts ;    the  first  count  stated  that  the  plaintiff  and  Jean 
plained  of  the 

following  libel,  Lewis  Theodore  Imbaud  were  merchants,  trading  under  the  name, 

contained  in  a 

letter   written  Style,  and  firm  of  ''  George  Sayer  and  Co./'  and,  as  such  mer- 

by  B    to    the 

attorney  of  A,  chants,  imported  from  France  to  the  United  Kingdom  and  sold 

*'  ^ow    aa  to 

Mr.  s'.,  I       therein  large  quantities  of  French  brandies ;  and  that  before  said 

I  am  willing  ^^^^^  ^^^  plaintiff  and  said  J.  L.  T.  Imbaud,  trading  as  aforesaid, 

mattoTto  arbi!  ^^^  \yQen.  awarded   by  the   Commissioners  of  the  London  Inter- 

hS^omdu"  *I  °*'^°"*^  Exhibition  of  1862   a  prize  medal  for  the  considerable 

did    not    say  merits  of  their  brandies,  and  such  medal  bore  upon  it  the  words 
half    enongb; 

it  more  resem-  *^  Honoris  Causd;"**  and  that  before  said  time  the  defendant  had 

blee  that  of  a 

freebooter         caused  to  be  printed  and  published  in  certain   newspapers  divers 

than     of    an 

honorable         advertisements,  containing  amongst  other  words,  the  words  foUoir- 

chant"    In  ^^^g : — "  We  would  recommend  our  friends  to  be  cautious  in  ordering 

which  conta'in-  ^'  spirits  called  prize  medal  brandy,  as  we  have  lately  tasted  some 

narjT  ^ndace^  "from   flasks    bearing  a  prize   medal   for  superior   brandies,  with 

SiTndo^as^'  "  '^<^^o^^  Causd;  &c.,  on  the  labels,  which  are  as  bad  stuff,  under 

that  the  con-  «<  ^ly^  name  of  French  spirits,  as  we  ever  tried ;"  and  that  before 
dnet    of     the  '^ 

plaintiff  to- 
wards defendant,  in  relation  to  defendant's  advertisement,  and  in  the  negocia- 
tions,  stated  in  the  inducement,  was  **  dishonest  and  dishonorable,  and  unworthy 
of  an  honorable  British  merchant."  In  another  count,  the  innuendo  was  that 
pl^ntiff  had  been  guilty  of  discreditable  and  dishonorable  conduct  in  his  said 
trade.  The  defendant  pleaded  that  he  had  published  a  notice  complaining  of 
the  quality  of  some  brandy,  which  had  got  a  prize  medal ;  that  plaintiff  em- 
ployed an  attorney  to  write  to  him  complaining  of  die  publication,  to  which  he 
replied  that  it  was  not  plaintiff's  brandy  to  which  he  referred ;  that  thereon, 
the  plaintiff,  through  his  attorney,  insisted,  as  the  terms  for  forbearing  legal 
proceedings  a^inst  defendant,  that  he  should  procure  the  publication  of  an 
adrenisement  m  commendation  of  plaintiff's  brandies,  as  furnished  by  plaintiff, 
fifty  times,  at  his  own  expense,  and  should  pay  plaintiff  £*20,  otherwise  that 
legal  proceedings  should  be  forthwith  commenced.  That  belieying  said  demand 
of  £20  to  be  extortionate  and  unjust,  and  the  other  terms  to  be  unfair,  and  that 
he  had  an  interest  in  inducing  the  plaintiff  and  his  attorney  to  abandon  their  said 
demands,  he,  bonafde,  and  with  a  view  to  his  interests,  and  belieying  the  same  to  be 
warranted  by  the  circumstances,  wrote  the  said  letter  to  the  plaintiff's  attorney,  in 
reply  to  his  letter  threatening  proceedings. — Held  on  demurrer,  to  be  a  good  plea  of 
privileged  communication. 
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the  said  time  of  the  committing  of  the  grievances  in  this  count  T.  T.  1864. 
so  mentioned,  the  plaintiff  alleged  that  such  publication  was  a 
false,  malicious,  and  defamatory  statement  of  the  character  and 
nature  of  the  brandies  of  the  said  firm ;  and  said  defendant,  before 
and  at  the  said  time  alleged  that  the  brandy  referred  to  by  him 
in  said  advertisement,  as  prize  medal  brandy,  was  not  any  of  the 
brandies  of  the  said  firm,  but  on  the  contrary  other  and  different 
brandy ;  and  said  advertisement  and  allegation  led  to  and  were 
the  subject  of  negociation  between  plaintiff  and  his  attorney,  and 
defendant;  and  before  the  said  time,  plaintiff  had  consented  not 
to  take  any  proceedings  against  the  defendant,  in  respect  of  such 
publication,  in  case  the  defendant  should  give  to  the  plaintiff  and 
J.  L.  T.  Imbaud  a  written  statement,  in  certain  terms  then  con- 
sented to  by  plaintiff,  and  should  procure  for  plaintiff  and  said 
J.  L.  T.  Imbaud,  a  portion  of  the  brandy  referred  to  in  said 
advertisements  as  prize  medal  brandy ;  and  should  pay  to  them 
£20  on  account  of  divers  expenses  incurred  by  them,  to  an  extent 
exceeding  £200,  by  reason  of  defendant's  said  advertisements,  in 
procuring  advice,  and  in  publishing  certain  counter  advertisements 
referring  to  these  brandies;  which  counter  advertisements  were 
rendered  necessary  or  advisable  by  the  aforesaid  advertisement  of 
the  defendant:  and  afterwards  the  defendant  falsely  and  mali- 
ciously wrote  and  published  of  the  said  plaintiff,  and  of  and 
concerning  him  in  his  said  trade,  and  of  and  concerning  his  conduct 
and  dealings  and  negociations  with  the  defendant  in  relation  to 
the  aforesaid  advertisement,  the  words  following  (amongst  others), 
"  Now,  as  to  Mr.  Sayer"  (meaning  the  plaintiff),  "  I  warn  him  that 
**  I  am  willing  to  leave  the  matter  to  arbitration ;  and  as  to  what  I 
<<  said  of  his  conduct,  I  did  not  say  half  enough  ;  it  more  resembles 
*'that  of  a  freebooter  than  of  an  honorable  British  merchant,  and 
''if  he  assails  me  I  must  defend  myself  with  all  my  might.  I 
**have  been  a  long  time  dealing  with  English  gentlemen,  and 
'^ never  met  the  like  of  him  before:"  meaning  thereby  that  the 
conduct  of  the  plaintiff  towards  defendant,  in  relation  to  the  said 
advertisement,  was  dishonest  and  dishonorable,  and  unworthy  of 
an  honorable  British  merchant. 
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T.  T.  1864.       The  second  count  complained  that,  at  the  time  of  the  committing 
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of  the  said  grievances,  the  plaintiff  was  a  merchant,  and  as  sach 

merchant  traded  in  the  importation  from  France  to  the  United 

Kingdom,  and  sold  therein  French  brandies ;  and  that  the  defendant 

falsely  and  maliciously  wrote  and  published  of  the  plaintiff,  and 

of  and  concerning  him  in  his  trade  and  business  as  such  merchant, 

and  of  and  in  relation  to  his  conduct  as  such  merchant,  the  worda 

following  (amongst  others)  ^'  Now,  as  to  Mr.  Sayer,"  &c.,  setting 

out  the  words  as  before,  with  the  innuendo    *' meaning  that  the 

*'  plaintiff  had  been  guilty  of  discreditable  and  dishonorable  conduct 

"  in  his  said  trade." 

The  third  count  set  out  the  words  without  any  innuendo. 

The  defendant  pleaded  secondly,  to  the  several  counts  of  the 
summons  and  plaint,  that  before  the  publication  of  said  words 
the  plaintiff  retained  and  employed  one  Benjamin  Bloomfield, 
gentleman,  one  of  the  attorneys,  to  write  to  the  defendant  threaten- 
ing to  commence  legal  proceedings  against  the  defendant,  to  recover 
damages  for  an  advertisement  published  by  the  defendant,  and 
alleged  by  the  plaintiff  to  be  libellous,  and  to  relate  to  certain 
brandies  offered  for  sale  by  the  plaintiff;  and  the  defendant  there- 
upon immediately  apprised  the  plaintiff  and  the  said  Benjamin 
Bloomfield  that  the  defendant  did  not  in  said  advertisement  allude 
to  plaintiff's  brandies;  and  defendant  shortly  afterwards,  at  hiB 
own  expense,  caused  an  advertisement,  drawn  and  supplied  to  him 
by  the  petitioner,  to  be  repeatedly  published  in  each  of  the  news- 
papers in  which  said  former  advertisement  had  appeared,  stating, 
as  the  fact  and  truth  is,  that  the  defendant  did  not  in  said  former 
advertisement  refer  to  the  brandies  of  the  plaintiff,  and  praising 
the  said  brandies  of  the  plaintiff  as  justly  enjoying  a  large  demand 
in  Ireland.  That  notwithstanding  the  matters  last  aforesaid,  as 
well  the  plaintiff  as  the  said  Benjamin  Bloomfield,  by  letter  ad- 
dressed to  the  defendant,  threatened  to  take  legal  proceedings 
Against  the  defendant,  in  respect  of  said  first  mentioned  adver- 
tisement, unless  the  defendant  would  accede  to  certain  other  terms 
demanded  by  plaintiff  and  said  Benjamin  Bloomfield  on  his  behalf; 
and  one,  amongst  other  things,  that  defendant  should  procure  the 
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publication   of  said   advertisement  so  furnished  by  plaintiff  fifty  T.  T.  1864. 
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tunes,  at  his  own  expense,  and  should  pay  to  the  plaintiff  a  sum 

of  £20.  That  in  reference  to  said  original  threat,  and  the  sub- 
sequent demand,  &c.,  of  the  plaintiff  and  said  Benjamin  Bloomfield, 
the  defendant  applied  by  letter  to  plaintiff,  and  also  applied  to 
Messrs.  W.  &  Co.,  who  acted  as  agents  for  the  plaintiff  in  Dublin, 
and  both  the  said  plaintiff  and  Messrs.  W.  &  Co.  referred  the 
defendant  to  said  Benjamin  Bloomfield,  the  plaintiff's  attorney, 
as  the  person  to  be  communicated  with  on  the  subject  aforesaid. 
That  defendant  had  communications  with  said  Benjamin  Bloom- 
field, and  complained  to  him  of  the  said  plaintiff,  and  the  terms 
so  demanded ;  and  said  Benjamin  Bloomfield,  as  the  attorney  and 
agent  of  plaintiff,  and  duly  authorised  by  plaintiff  in  this  behalf, 
wrote  to  defendant  threatening  immediate  proceedings  at  law 
against  the  defendant,  because  the  said  sum  of  £20  was  not  paid, 
and  said  other  terms  so  demanded  by  the  plaintiff  were  not  fulfilled 
by  the  defendant.  That  the  defendant  bona  fide  believed  the 
said  demand  of  said  sum  of  £20  to  be  extortionate  and  unjust ; 
and  the  said  other  terms  so  sought  to  be  exacted,  and  the  said 
threats  of  legal  proceedings,  to  be  unfair  and  unreasonable,  and 
unworthy  of  the  plaintiff.  That  the  defendant  had  an  interest 
in  endeavouring  to  induce  the  plaintiff  and  said  Benjamin  Bloom- 
field to  abandon  said  demand  of  £20,  and  to  cease  to  exact  said 
other  terms  from  defendant,  and  to  abstain  from  taking  legal 
proceedings  against  the  defendant.  That  the  said  Benjamin  Bloom- 
field was,  under  the  circumstances  aforesaid,  likewise  interested 
in  the  matters  aforesaid,  as  the  said  plaintiff's  attorney,  and  the 
person  so  communicating  with  the  defendant  in  reference  thereto. 
That  the  defendant,  acting  bona  fide  in  the  conduct  of  his  own 
affairs,  in  matters  where  his  interests  are  as  aforesaid  concerned, 
and  with  a  view  to  his  interests,  and  in  the  hope  of  inducing  the 
plaintiff  and  said  Benjamin  Bloomfield,  as  his  attorney,  to  abandon 
said  demand  of  £20,  and  said  other  terms,  and  his  threat  of  taking 
legal  proceedings  against  defendant,  and  in  respect  to  what  was 
written  to  the  defendant  by  said  Benjamin  Bloomfield,  in  relation 
to  the  matter  aforesaid,  and  for  the  purpose  of  remonstrating  and 
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terms  demanded  by  plaintiff,  and  said  threats  of  legal  proceedings, 

and  bona  fide  believing  such  remonstrance  and  protest  to  be 
warranted  by  the  circumstances,  wrote  and  published  the  words  in 
the  summons  and  plaint  mentioned,  without  express  malice.  And 
the  defendant  did  not  further  publish  the  same  than  by  sending 
the  letter  in  which  the  same  were  contained  to  the  said  Benjamin 
Bloomfield,  who  was  as  aforesaid  immediately  interested  in  the 
said  matters  hereinbefore  mentioned. 

To  this  defence,  so  far  as  same  related  to  the  first  and  second 
counts,  the  plaintiff  demurred,  on  the  following  grounds : — that  it 
disclosed  no  privileged  occasion,  nor  any  occasion  entitling  defend- 
ant to  libel  plaintiff  in  his  trade ;  and  because  of  the  want  of  an 
averment  that  defendant  had  reasonable  grounds  for  believing  what 
he  said  of  the  plaintiff  to  be  true. 


Pallet  (with  whom  was  Sergeant  Armstrong)^  in  support  of  the 
demurrer. 

The  defence  does  not  disclose  any  privileged  occasion.  The 
words  here  were  wholly  unwarranted  by  or  connected  with  the 
circumstances  ;  consequently  the  rule  that  excess  is  merely  evidence 
of  malice,  and  does  not  destroy  tlvB  privilege,  does  not  apply  to  this 
case. 

He  cited  Evans  v.  Harlow  (a) ;  Ede  v.  Seott  (6) ;  HtmUey  ▼. 
Ward  (c) ;  Turner  v.  Evans  (d)  ;  Lewis  v.  Clements  (e). 


Devitt  and  /.  E^  Walsh^  contra. 

The  demurrer  being  confined  to  the  plea,  so  far  as  it  is  an  answer 
to  the  first  and  second  counts,  it  is  admitted  that  it  is  good  as  a  defence 
to  the  third  count,  which  has  no  innuendo.  The  defence  is  a  good 
plea  of  privileged  occasion.  The  letter  appears  to  have  been  written 
bona  fide^  by  a  person  having  an  interest,  to  another  having  a  cor- 
responding interest  in  the  subject-matter,  and  does  not  travel  out  of 

(a)  5  Q.  B.  624.  (6)  7  Ir.  Com.  Law  Bep.  60. 

(c)  6  C.  B.,  N.  S.,  504.  (<0  12  Ad.  &  EL  733. 

(e)  3  B.  &  Aid.  702 
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Amuirong^  replied. 


Cur,  ad.  vuit. 


MONAHAN,  C.  J. 

This  case  comes  before  the  Court  on  demurrer  to  the  defendant's 
plea  of  having  written  the  alleged  libel  complained  of,  on  a  privi- 
leged occasion.  The  facts  are  shortly  as  follow : — The  plaintiff  is  a 
wine  and  brandy  merchant,  who  obtained  a  prize  medal  for  some 
brandy  exhibited  by  him  at  the  London  Exhibition.  The  defendant 
is  also  a  wine  and  spirit  merchant ;  and  he  had  published,  in  some 
of  the  Dublin  newspapers,  a  letter  or  article  cautioning  the  public 
against  the  prize  medal  brandy,  which  he  stated  to  be  as  vile  trash 
as  he  had  ever  tasted.  The  plaintiff  assumed  that  it  was  to  his 
brandy  the  defendant  alluded ;  and  through  his  attorney,  Mr.  Bloom- 
field,  threatened  to  take  legal  proceedings  against  him  for  what  he 
supposed  was  a  libel  on  his  brandy.  The  defendant,  in  answer 
to  Mr.  Bloomfield's  letter,  wrote  to  him  assuring  him  that  it  was 
not  to  the  plaintiff's  brandy  he  alluded,  but  to  other  brandy,  to 
the  exhibitor  of  which  some  prize  had  been  awarded.  After  some 
negociation  it  was  arranged  that  the  defendant  should  write  an 


(a)  I  C.  M.  &  B.  193. 

(c)  6  H.  &  N.  783. 

(e)  13  Ir.  Com.  Law  Rep.  46a 

(^)2F.  &r.7i. 

(0  3  F.  &  F.  614. 
(0  5  E.  &  Bl.  344. 
(n)  15  C.  B.,  N.  8.,  392. 
Cp)  3  B.  &  S.  769. 


(b)  8  C.  B.  293. 

((f)  14  Ir.  Com.  Law  Bep.  334. 

09  1  Camp.  355. 

(A)  3  F.  &  F.  372. 

(A)  5  H«  &  N.  896. 

(m)  5  EL  &  Bl.  328. 

(o)  15  C.  B.,  N.  S.  422. 

(9)4N.R.242. 


it  The  question  of  excess  was  merely  for  the  jury:  Toogood  v.  T.  T.  1864. 
Sparing  (a)  ;  Hopwood  v.  Thorn  Qi) ;  Carr  v.  Duekett  (c) ;  Hal- 
ioran  v.  Thompson  (d) ;  Murphy  v.  Kellett  (c)  ;  Carr  v.  Hood  (f) ; 
Pari*  V.  Levy  (g) ;  Seymour  v.  Buiterworth  (A) ;  Morrison  v.  Bel- 
eher  (t) ;  Beaison  v.  Shene  (k)  ;  Harrison  v.  Bush  (/) ;  Cooke  v. 
Wildes  (m);  Whiieley  v.  Adams  {n);  Fryer  v.  Kinnersley  (o) ; 
Campbell  v.  Spottiswood  (p)  ;  Jackson  v.  Hopperton  (q) ;  Robertson 
Y.M*Dougall(r). 


June  12. 


(r)  4  Bmg,  670. 
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T.  T.  1864.  explanatory  letter,  to  the  effect  that  it  was  not  to  plaintiff's  brandy 

he  had  alluded,  and  that  this  letter  should  be  published  in  the 
newspapers,  and  that  a  sum  of  money  should  be  paid  by  the  de- 
fendant to  the  plaintiff,  to  reimburse  him  in  the  l^al  ezpentea 
he  had  been  put  to  in  relation  to  the  alleged  libel  on  his  brandy. 
After  some  further  negociation  plaintiff's  attorney  claimed  a  sun 
of  £20  for  those  expenses,  and  also  mentioned  the  names  of  several 
newspapers  in  which  he  required  the  defendant's  letter  to  be  pub- 
lished, at  the  defendant's  expense.  The  defendant  was  dissatisfied 
with  so  large  a  sum  as  £20  being  claimed  by  Mr.  Bloomfield ;  and 
I  believe  he  also  considered  the  number  of  papers  in  which  he 
required  defendant's  letters  to  be  published  excessive ;  and  he 
wrote  to  the  plaintiff  to  that  effect.  The  plaintiff,  who  resides 
I  believe  in  London,  in  reply  referred  the  defendant  to  his  attorney, 
Mr.  Bloomfield.  The  defendant,  being  so  referred  by  the  plaintiff 
to  Mr.  Bloomfield,  wrote  to  him  the  letter  the  subject  of  the  present 
action,  in  answer  to  one  from  Mr.  Bloomfield,  threatening  to  pro- 
ceed with  the  former  action,  in  consequence  of  the  defendant  not 
having  performed  the  arrangement  entered  into.  The  part  of  the 
defendant's  letter  to  Mr.  Bloomfield,  complained  of  by  the  plaintiff, 
is  as  follows : — "  Now,  as  to  Mr.  Sayer,  I  assure  him  that  I  am 
**  willing  to  leave  the  matter  to  arbitration ;  and,  as  to  what  I  said 
"  of  his  conduct,  I  did  not  say  half  enough  of  it ;  it  more  resembles 
''  that  of  a  freebooter  than  of  an  honorable  British  merchant.  If  he 
*'  assails  me,  I  will  defend  myself  with  all  my  might.  I  have  been 
''  for  a  long  time  dealing  with  English  gentlemen,  and  never  met 
'*  the  like  of  him  before."  In  the  first  count  the  meaning  assigned 
to  these  words  is,  that  the  conduct  of  the  plaintiff  towards  the 
defendant,  in  relation  to  said  advertisements  and  negociations, 
was  dishonest  and  dishonorable,  and  unworthy  of  an  honorable 
British  merchant.  The  second  count  states  the  meaning  to  be,  that 
the  plaintiff  had  been  guilty  of  discreditable  and  dishonorable  con- 
duct in  his  said  trade. 

Defendant's  plea,  which  has  been  demurred  to,  has  been  pleaded 
to  both  counts  of  the  summons  and  plaint ;  but,  according  to  a 
recent  decision  of  the  Court  of  Error,  may  be  taken  distribatively 
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aa  a  separate  plea  to  each  coant,  and  so  it  was  dealt  with  during  T.  T.  1864. 
the  argument ;  neither  was  there  any  formal  objection  taken  to  the 
form  of  the  plea,  which  contains  all  the  usual  averments.    As  to  the 
occasion  being  privileged,  we  entertain  no  doubt.    In  more  than  one 
case  in  this  Court  we  held  that  a  letter  written  by  a  party  threat- 
ened to  be  sued,  to  the  attorney  of  the  party  about  suing  him,  was  a 
letter  written  on  a  privileged  occasion.    In  so  deciding,  we  only  fol- 
lowed English  cases.     The  only  difficulty  we  felt  in  the  present  case 
arose  altogether  from  the  innuendo,  *'  meaning  that  the  plaintiff  had 
'*  been  guilty  of  discreditable  and  dishonorable  conduct  in  his  said 
'^  trade."     It  is  clearly  settled  that,  in  pleading  a  justification  or  a 
privileged  communication,   the  defendant  is  bound  to  adopt  the 
meaning  attributed  to  the  words  by  the  plaintiff's  pleader;  and 
therefore,  in  the  present  case,  if  we  thought  that  the  fair  meaning 
of  the  innuendo  was,  that  the  plaintiff  had  been  guilty  of  miscon- 
duct in  his  mode  of  buying  and  selling  as  a  merchant,  we  should 
have  held  the  plea  a  bad  one,  as  the  misconduct  alleged  would 
in  that  case  have  been  totally  unconnected   with  the  particular 
transaction  in  which  the  defendant  was  interested  ;  but,  after  giving 
the  matter  the  best  consideration  in  our  power,  we  have  come  to  the 
conclusion  that  the  fair  meaning  of  the  innuendo  is,  what  also  is  the 
meaning  of  the  libel  complained  of,  that  in  the  particular  transaction 
with  the  defendant  the  plaintiff  was  guilty  of  discreditable  and  dis- 
honorable conduct  in  his  trade ;  that  is,  by  endeavouring  to  extort 
from  the  defendant  unfair  and  unreasonable  terms  for  the  publica- 
tion of  a  matter  connected  with  the  plaintiff's  trade — for  instance 
requiring  as  for  expenses  a  much  larger  sum  than  was  really  ex- 
pended ;  and,  if  we  are  right  in  the  construction  of  the  innuendo, 
the  only  objection  to  defendant's  plea  would  be,  that  the  defendant's 
language  was  too  violent,  and  not  called  for  by  the  occasion.      The 
objection  to  a  plea  of  privileged  communication  we  have  frecfliently 
had  occasion  to  consider  in  this  Court,  particularly  in  the  case 
of  Ruckle^  V.  Kiernan  (a),  in  which  we  held,  on  the  authority  of 
the  case  of  Cooke  v.  Wildes  {h)  that  where  the  libellous   words 
complained  of  are  connected  with  the  matter  giving  rise  to  the 


(a)  7  It.  Com.  Law  Rep.  75. 
VOL.  15. 


(&)  5  EU.  &  Bl.  344. 
59  L 
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T.  T.  1864.  privileged  commanication,  that  mere  excess — as,  for  instance,  attri- 

CommonPUas, 

bating  perjury  to  the  party,  when  probably  such  would  be  never 
suited  to  the  occasion — did  not  render  the  plea  demurrable;  but 
that  the  excess  might  be  viewed  as  evidence  of  malice  before  the 
jury.  I  am  aware  that,  in  the  very  recent  case  of  Fryer  v.  JTta- 
nersley  (a),  the  Court  of  Common  Fleas  appear  to  have  held  that 
a  communication,  otherwise  privileged,  was  deprived  of  its  privi- 
lege on  account  of  excess,  though  in  a  matter  germane  to  the 
subject-matter.  But,  with  great  deference  to  that  Court,  we  do 
not  think  that  the  case  of  Fryer  ▼.  Kinnersley  can  be  considered 
as  overruling  the  well-considered  case  of  Cooke  v.  Wildes.  The 
attention  of  the  Court  of  Common  Pleas  does  not  appear  to  have 
been  directed  to  the  case  of  Cooke  v.  Wildes;  the  point  argued 
was  simply  whether  the  occasion  was  a  privileged  one. 

On  the  whole,  therefore,  though  this  case  before  us  is  not  quite 
free  from  difficulty,  we  are  of  opinion  that  the  libel  complained 
of  is  connected  with  the  occasion,  and  that  any  excess  in  the 
language  can  be  used  only  as  evidence  of  malice  before  the  jury, 
and  not  as  rendering  the  defence  bad  on  demurrer. 

Demurrer  overruled. 

(a)  16  G.  B.,  N.  S.,  422. 


June  6. 


WILSON  i;.  MARSHALL.* 


The  defendant  This  was  an  action  on  a  guaranty.     The  summons  and  plaint 

undertook     to         ^  ,      ,    .  .        mi       /• 

see  the  plain-  contained  six  counts.     The  first  was  a  special  count  on  the  goa- 

certam"  goods  >^<^nty ;    the  others   were   the   common   indebitatus    counts ;  vis*, 
supplied      by 

him  to  A,  at  the  defendant's  request.    After  the  goods  had  been  supplied,  and  A 
had  made  default  in  payment,  the  defendant  admowledged  his  liabilty  under  the 
guaranty,  and  promised  to  pay  the  plaintiff  the  price  of  the  goods.    Neither  the 
guaranty  nor  the  subsequent  promise  were  in  writing. 
Heldf  that  ttie  plaintm  was  entitled  to  recover  on  an  account  stated. 

*  Before  Momahan,  C.  J.,  and  Chbzstzan,  J. 


COMMON  LAW  REPORTS.  467 


for  goods  bargained  and  sold;  for  goods  sold  and  delivered;  for  T.  T.  1864. 

...           -                       .                  ^i«t  CoflMion  Pleas 

money  paid,   &c. ;   for  money  lent ;    and  the  sixth  on  accounts  \^  m^,     * 
stated.    The  defendant  traversed  the  causes  of  action  contained  in 

the  several  counts  of  the  plaint  respectively,  and  issues  were  joined  Marshall 
on  those  traverses. 


The  case  was  tried  before  the  Hon.  Mr.  Justice  Hayes,  at  the 
Londonderry  Spring  Assizes  1864.  The  following  evidence  was 
given  by  the  plaintiff,  who  was  a  flax-seed  merchant,  in  the  city  of 
Londonderry: — That  in  the  month  of  April  1861,  the  plaintiff 
received  a  message  from  the  defendant,  requesting  him  to  keep  a 
quantity  of  flax-seed  for  a  person  of  the  name  of  Browne ;  that  in 
the  month  of  May  following,  the  defendant  and  Browne  called  for 
the  flax-seed,  which  was  then  delivered  to  Browne,  at  the  request  of 
the  defendant,  who  then  undertook  to  see  the  plaintiff  paid  for  it,  but 
no  written  guaranty  was  given  by  the  defendant  to  the  plaintiff. 
Browne  subsequently  left  the  country  without  paying  for  the  flax- 
seed, and  the  defendant,  in  answer  to  applications  by  the  plaintiff  for 
payment,  frequently  promised  to  pay  the  amount,  and  acknowledged 
his  liability.  The  defendant  called  no  witnesses,  but  relied  on  the 
evidence,  as  showing  that  the  defendant  was  only  a  surety,  and 
that  Browne  was  the  principal;  and  that,  as  the  guaranty  was 
not  in  writing,  the  plaintiff  could  not  recover. 

Counsel  for  the  plaintiff  then  called  on  the  learned  Judge  to  direct 
a  verdict  for  him  on  the  sixth  issue,  viz.,  the  issue  on  the  account 
stated,  OB  the  following  grounds :  that  the  evidence  established  that 
a  verbal  guaranty  had  been  given  by  the  defendant ;  that  the  goods 
had  been  delivered  to  Browne  on  the  faith  of  that  guaranty;  and 
that  after  Browne  had  failed  to  pay  for  the  goods,  the  defendant 
had  admitted  his  liability,  and  promised  to  pay  the  amount:  and 
they  cited  Cocking  v.    Ward(a)^  and  Bainsford  v.  Eager  (b). 

His  Lordship  refused  to  direct  the  jury  as  required  by  the  plain- 
tiff, but  left  to  them  the  following  questions;  first,  were  the  goods 
sold  to  the  defendant  or  to  Browne?  and  secondly,  was  the 
liability  of  the  defendant  primary  or  secondary  ?  The  jury  found 
that  the  goods   were  sold  to  Browne;    and  that  the  liability  of 

(a)  1  C.  B.  858.  (6)  3  Ir.  Com.  Law  Bep.  120. 
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T.  T.  1 864.  the  defendant  was  secondary,  as  surety  for  Browne.     His  Lordship 

i>i    ^  m   /      thereupon  directed  a  'verdict  for  the  defendant  on  all  the  iasnes; 

but  reserved  leave  to  the  plaintiff  to  move  to  have  that  verdict  set 

MARSHALL    asido,  and  a  verdict  entered  for  him  on  the  sixth  issue,  if  the 

Court  above  should  be   of  opinion  that  he  (the  learned  Judge) 

should  have  so  directed. 

Dowse^  having  in  Easter  Term  obtained  a  conditional  order  to 
set  aside  the  verdict  had  for  the  defendant,  and  enter  up  verdict  for 
the  plaintiff,  pursuant  to  leave  reserved — 

Brooke  and  Carson^  now  showed  cause. 

Dowse,  and  J.  P.  Hamilton,  in  support  of  the  conditional  order. 

Brooke. 

This  was  a  promise  to  answer  ^*for  the  debt,  default,  or  mis- 
carriage of  another  person,"  and  is,  therefore,]  within  the  Statute 
of  Frauds.  This  has  never  ceased  to  be  the  debt  of  Browne ;  the 
subsequent  promise  did  not  alter  the  nature  of  the  defendant's 
liability:  Maison  v.  Wkaram(a).  It  cannot  be  regarded  as  the 
debt  of  both :  Marriott  v.  Lister  (6).  The  liability  of  the  defendaot 
never  lost  its  secondary  character ;  he  never  ceased  to  be  a  surety. 
In  Eastwood  v.  Kenyon  (c),  Mr.  Cresswell  arguendo  says:^ 
'^Suppose  A  gives  a  parol  guaranty  to  a  tradesman,  to  induoe 
*'him  to  supply  goods  to  another,  can  A  be  made  liable  on  a 
"subsequent  parol  promise?  Such  a  construction  would  defeat 
*'  the  statute ;  yet  the  case  is  in  principle  the  same  as  the  present, 
**and  the  moral  obligation  much  stronger."  Cocking  v.  Ward(i) 
was  relied  on  by  the  plaintiff  at  the  trial ;  but  in  that  case  the 
defendant  had  got  into  possession  of  the  lands  before  the  second 
promise,  and  at  the  time  it  was  made  was  actually  in  possession ; 
and  the  decision  was  founded  on  the  case  of  Knowles  v,  Miekel{€), 
which  was  decided  on  the  ground  that  the  nature  of  the  property 
had  changed  before  the  second  promise ;  for  as  long  as  the  trees 

(a)  2  T.  R.  80.  (6)  2  Wilson,  141. 

(«)  11  Ad.  &  EU.  438.  (<0  1  C.  B.  658. 

(e)  13  East.  249. 
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were  standing  they  were  part  of  the  realty,  but  when  they  were  T.  T.  1864. 

^ ,,    ,    ,        ,  ,  Common  Pka» 

felled  they  became  personalty.  i^»v  ■— ^ 

At  the  time  of  the  second  promise,  the  consideration  was  e««- 
cuiedf  for  the  goods  had  been  delivered  to  Browne,  and  therefore    mabbhall 
there  was  no  sufficient  consideration   to  support  the  subsequent 
promise. 

The  Courts  should  not  permit  the  Statute  of  Frauds  to  be 
frittered  away,  but,  on  the  contrary,  should  be  astute  in  upholding 
its  policy.  To  exclude  a  case  of  this  kind  from  the  operation  of 
the  statute,  would  be  virtually  to  repeal  that  Act,  and  let  in  all  the 
mischief  which  its  provisions  were  intended  to  prevent. 

He  cited  H&pkins  v.  Logan  (a) ;  Gough  v.  Findon  (6) ;  Lemere 
V.  Ellioii  (tf). 

Dowse  and  J.  P.  Hamilton. 

Assuming  that  the  plaintiff  cannot  recover  on  the  special  count, 
he  is  entitled  to  have  the  verdict  entered  for  him  on  the  issue  on 
the  account  stated. 

By  the  traverse  of  the  account  stated,  two  things  are  put  in 
issue ;  first,  the  statement  of  the  account ;  and  secondly  the  con- 
sideration. 

Here  there  was  clearly  a  statement  of  an  account,  for  an 
account  may  be  stated  on  a  single  item :  Newhall  v.  Holt  {d) ; 
Arthur  v.  DaTtch(e)\  Rainsford  v.  Eager  (f).  In  Knowlee  v. 
Michel  (g)  it  was  held,  that  if  there  be  an  acknowledgment  by  the 
defendant  of  a  debt  due  on  any  account,  it  is  sufficient  to  enable 
the  plaintiff  to  recover  on  an  account  stated. 

As  to  the  consideration.  It  is  said  that  the  consideration  was 
executed  at  the  time  of  the  subsequent  promise,  and  therefore  not 
sufficient  to  support  it.  The  sufficiency  of  the  consideration  may 
be  tested  in  this  way ;  suppose  the  defendant  had  paid  the  amount 

(a)  5  M.  &  W,  241 .  (6)  7  Exch.  4a 

(c)  6  H.  &  N.  656;  S.  C.  7  Jnr.,  N.  S^  1206. 
(<f)  6  M.  &  W.  662.  («)  6  Jur.,  N.  S.,  1 18. 

Cf)  8  Ir.  Com.  Law  Rep.  120.  (g)  Ubi  mpra. 
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T.  T.  1864.  claimed  by  the  plaintiff,  could  he  have  recovered  it  back  as  on  a 

failure  of  consideration  ?  If  he  could  not,  then  there  was  a  con- 
sideration, and  one  sufficient  to  support  the  subsequent  express 
promise.  In  Sweet  v.  Lee  (a)  it  was  held  that  money  could  not  be 
recovered  back  which  had  been  paid  under  a  contract  void  by  the 
Statute  of  Frauds.  But  here  there  is  abundance  to  support  the 
subsequent  promise;  first  there  is  the  previous  request;  then 
performance  by  the  plaintiff  on  that  request;  then  there  is  the 
consideration  moving  from  the  plaintiff;  and  lastly,  the  subsequent 
express  promise. 

Before  the  Statute  of  Frauds,  a  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  was  a  good  promise 
without  writing,  and  could  be  enforced.  The  Statute  of  Frauds 
does  not  affect  the  legality  of  the  contract.  That  statute  is  a 
statute  of  evidence ;  it  does  not  affect  the  contract  itself,  bat 
only  the  evidence  by  which  it  is  sought  to  be  supported.  In 
Crosby  v.  Wadsworth  (5),  Lord  Ellenborough  says,  ''  The  Statute 
of  Frauds  does  not  vacate  such  contracts,  if  made  by  parol." 
Lee  V.  Muggeridge  {c)  goes  the  length  of  this,  that  a  monl 
obligation  is  sufficient  to  support  a  subsequent  express  promise ;  in 
that  case,  Mansfield,  C,  J.  says,  **  It  has  been  long  established,  that 
« where  a  person  is  bound  morally  and  conscientiously  to  pay  a 
"  debt,  though  not  legally  bound,  a  subsequent  promise  to  pay  will 
"  give  a  right  of  action."  And  Heath,  J.,  says,  "  The  notion  that  a 
«<  promise  may  be  supported  by  a  moral  obligation  is  not  modem ; 
"  in  Charles  the  Second's  time,  it  was  said  that  if  there  be  an  iota 
'*  of  equity,  it  is  enough  consideration  for  the  promise."  In  BaH- 
wood  V.  Kenyon  {d),  Lord  Denman,  C.  J.,  approves  of  the  note  to 
Wennall  v.  Adney  (e),  and  says,  '*  Most  of  the  older  cases  on  this 
"  subject,  are  collected  in  a  learned  note  to  the  case  of  Wennall  v. 
'*  Adney ^  and  the  conclusion  there  arrived  at  seems  to  be  correct  in 
"  general,  '  that  an  express  promise  can  only  revive  a  precedent 
***good  consideration,   which  might  have  been  enforced  at  lair, 


(a)  3  M.  &  Gr.  452. 
(c)  5  Taunt.  36. 


(()  6  East.  602. 
(<01l  Ad.  &EIL438. 


(e)  3  Bos.  ^  Pol.  247. 
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« <  throngh  the  medium  of  an  implied  promise,  had  it  not  been  T.  T.  1864. 

**  *  snspencled  bj  some  positive  rule  of  law ;  but  can  give  no  original      —   y    ^ 

<<  <  cause  of  action,  if  the  obligation  on  which  it  is  founded  never 

" '  could  have  been  enforced  at  law,  though  not  barred  by  any  legal    mabshall 

** '  maxim  or  statute  provision.' ''   In  Seago  v.  Deane  (a),  Gaselee,  J., 

says,  '*  This  was  a  contract  independent  of  the  lease,  and  it  is  clear 

*'  that  though  a  party  be  not  bound  by  a  contract,  yet,  if  he  make  a 

*' promise  after  it  has  been  performed,  he  is  liable  on  an  account 

"  stated." 

DawMon  v.  Remnant  (p)  is  a  case  strongly  in  favor  of  the 
plaintiff.  That  was  an  action  for  the  amount  of  a  tavern  bill, 
and  the  declaration  contained  a  count  on  an  account  stated.  Some 
of  the  items  of  the  bill  would  not  have  been  recoverable  on  account 

of  the  Tippling  Acts.    It  was  proved  that,  on  the  settlement  of 

« 

accounts  between  plaintiff  and  defendant  (there  being  cross  de- 
mands between  them),  these  items  were  included  in  the  plaintiff's 
demand,  without  objection  on  the  part  of  the  defendant;  and  a 
balance  struck  on  the  foot  of  that  account  in  favor  of  the  plaintiff. 
It  was  contended  by  the  defendant,  that  his  cross  demand,  which 
was  in  the  nature  of  a  set-off,  was  to  be  taken  in  the  nature  of 
payment,  and  should  be  applied  to  those  items  only  of  the  plain- 
tiff's demand  which  could  be  legally  enforced ;  but  Mansfield,  C.  J., 
ruled  that  the  settlement  of  the  account  was  conclusive,  and  that 
the  plaintiff  was  entitled  to  recover. 

In  Chiity  on  Cantraett  7th  ed.,  p.  43,  it  is  said : — *'  A  promise 
**  in  writing,  to  pay  a  debt  already  incurred  by  a  third  person,  is  not 
''available,  unless  it  be  made  on  a  new  consideration,  such  as 
''forbearance;  but  if  the  credit  were  originally  given  to  the  third 
"  person  at  the  promisor's  request,  this  might  constitute  a  sufficient 
'*  consideration  for  his  subsequent  guarantee."  In  1  Seltoyn'i  Nisi 
PriuSf  p.  115,  it  is  said: — ''Although  no  action  might  lie  on  the 
"original  debt  or  contract,  from  the  deficiency  of  legal  evidence 
"  to  support  it,  tf.  ^.,  for  want  of  its  being  in  writing,  under  the 
"  Statute  of  Frauds,  yet  it  may,  on  the  admission  upon  an  account 

(a)  4  Bing.  459.  (6)  6  Esp.  24. 
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T.  T.  1864.  ''stated,  if  the  defendant  has  received  the  benefit  of  the  eontraet, 
^^"^^  "and  has  subsequentlj  admitted  his  liability/' 

Cocking  v.  Ward  (a)  is  exactly  in  point.  In  that  case  the 
defendant  verbally  promised  the  plaintiff  that,  if  she  would  give 
up  possession  of  a  farm  which  she  was  in  the  occupation  of,  and 
would  induce  her  landlord  to  accept  the  defendant  as  a  tenant,  he 
would  pay  her  £100.  The  plaintiff  gave  up  possession  of  the  farm 
to  the  defendant,  and  requested  her  landlord  to  accept  the  defendant 
as  tenant,  which  he  did.  The  defendant  afterwards  admitted  his 
liability  under  the  agreement,  but  failed  to  pay  the  £100,  and  an 
action  was  brought  for  that  sum.  The  declaration  contained  a 
special  count  on  the  agreement,  and  also  a  count  on  an  account 
stated.  It  was  contended  by  the  defendant,  that  the  agreement, 
being  for  the  sale  of  an  interest  in  land,  could  not  be  proved 
without  writing;  while  the  plaintiff  insisted  that  there  was  suffi- 
cient evidence  to  support  the  count  on  an  account  stated.  It  was 
held  that  the  evidence  was  sufficient;  and  Tindal,  C.  J^  sajs, 
"The  plaintiff,  therefore,  failing  upon  the  special  contract,  the 
'*  remaining  question  is,  whether  she  is  in  a  condition  to  recover 
"the  £100  under  the  count  upon  an  account  stated?  There  was 
"distinct  evidence  in  this  case,  that  after  the  plaintiff  had  giten 
"  up  the  possession,  and  after  the  defendant  had  succeeded  to  it 
"  through  the  plaintiff's  application  to  the  landlord,  the  defendant 
admitted  that  he  owed  the  £100  to  the  plaintiff.  And  this  appears 
to  us  to  be  sufficient  evidence  to  enable  the  plaintiff  to  recover 
"on  the  account  stated." 

In  Porter  v.  Cooper  (b),  Alderson,  B.,  says,  at  p.  395,  "The 
"  admission  of  a  certain  sum  being  due,  in  respect  of  a  demand  for 
"  which  an  action  would  lie,  is  evidence  sufficent  to  support  a  cooot 
"on  an  account  stated."  In  Kennedy  v.  Brovm(e)  all  that  was 
held  was,  that  where  there  was  any  illegality  or  immorality  in  the 
consideration,  a  claim  founded  on  such  consideration  could  not  be 
relied  on  in  support  of  a  count  on  an  account  stated.  Gougk  v. 
Findon  (d),  cited  by  Mr.  Brooke,  was  decided  on  the  ground  that 

(a)  UH  tupra.  (ft)  1  Cr.  M.  &  B.  387. 

(c)  13  C.  B.,  N.  S.,  677.  (<0  UH  ntpra. 


it 
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no  liability  ever  existed;  and  in  Hapkitu  v.  Logan  (a),  the  promise  T.  T.  1864. 
laid  in  the  declaration  was  to  pay  in  futurOf  for  which  there  was     ^-  -  y    ^ 

WILSON 

DO  consideration.    Lemere  v.  Elliott  {b)  was  decided  on  the  same 

ground  as  Hopkins  v.  Logan;  and  in  that  case  Martin,  B.,  says,    Marshall. 

"Here  there  was  no  debt  whatever.    Supposing  there  was  a  part 

"performance  of  the  agreement,   that  is  nothing  more  than  an 

« executory  contract,  to  be  performed  by  the  sale  of  the  house  and 

** business;  and  so  long  as  it  remained  unexecuted,  there  is  no 

"consideration  for  an  account  stated." 

Again,  the  second  promise  may  be  looked  upon  as  a  promise  by 
the  defendant  to  pay  a  debt  of  his  own,  for  he  had,  by  the  original 
promise,  rendered  himself  liable  at  Common  Law. 

They  cited  Layeock  v.  Pickles  (c) ;  Lampleith  ▼.  Brathwait  (d) ; 
Pinehon  v.  Chilcott  {e) ;  2  Story  on  Contracts^  p.  393  ;  Trueman 
V.  Fenton  (f)  ;  Kirkpairick  v.  Tattersall  (g) ;  Foster  ▼.  Allanson  (A). 

Carson^  in  reply. 

The  jury  have  found  that  the  liability  of  the  defendant  was 
always  of  a  secondary  character,  and  as  surety  for  Browne.  The 
jury  are  the  proper  tribunal  to  determine  that  question ;  and  if  they 
find  that  the  undertaking  was  a  collateral  one,  the  plaintiff  cannot 
recover  on  an  indebitatus  count.  In  1  Williams*  Saunders^  2  b„ 
it  is  said :  '*  It  is  often  the  subject  of  inquiry  at  Nisi  Prius,  to 
"  whom  the  credit  was  given ;  and  such  nice  distinctions  have  been 
taken  on  the  wording  of  the  promise  as  to  make  it  impossible 
to  lay  down  any  precise  rule  of  construction,  but  the  jury  must 
'*  determine  to  whom  the  credit  was  given.  Bull.  N,  P.,  p.  281 : 
**  If  it  appears  that  the  credit  was  given  to  the  defendant,  that  is,  if 
*'tbe  goods,  &c.,  were  really  sold  to  him,  though  delivered  to 
another,  the  statute  is  then  out  of  case.  But  if  it  appears  that 
the  person  for  whose  use  the  goods  were  furnished  is  liable,  and 


iC 


»t 


c< 


a  sufficient  promise  in  writing  by  the  defendant  to  pay  the  debt  is 

(a)  Ubi  mpra,  (6)  Ubi  supra. 

(e)  10  Jar.,  K.  S.,  336.  id)  1  Sm.  L.  C.  140. 

(«)  3  C.  &  P.  236.  (/)  Cowp.  544. 

(^)  13  M.  A  W.  766.  (A)  2  T.  R.  479. 

VOL.  15.  60  L 
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T.  T.  1864.  <'  produced,  though  the  plaintiff  will  then  be  entitled  to  recover,  yet 

dmnum  Pleas   ^^ .  .      ,  .  ,         ;  i,  ... 

*-.^v     .»     ''  it  can  only  be  upon  a  special  action  of  atsumpttt^  stating  the 

^^  *^  particular  circumstances  of  the  promise,  and  not  upon  a  general 

MARSHALL,    "indebitatus  assumpsit  for  goods  sold  and  delivered  to  defendant, 

''  or  for  goods  sold  to  defendant,  and  delivered  to  another  at  defend- 

"  ant's  request,  or  for  goods  sold  and  delivered  to  another  person  at 

'*  defendant's  request."    And  for  that  he  cites  several  authorities. 

In  Rozer  v.  Rozer{a\  there  was  an  indebitatus  count  for  goods  sold 

and  delivered  to  a  third  person,  at  the  request  of  the  defendant ;  the 

defendant  pleaded  non-assumpsit ;  and  it  was  held  that,  the  promise 

being  collateral,  it  did  make  a  debt,  but  should  have  been  brought 

as  an  action  on  the  case. 

In  Addison  on  Contracts^  p.  36,  it  is  said :  "  A  distinction  was 
**  formerly  taken  between  a  promise  to  pay  for  goods  supplied  to  b 
<*  third  party,  made  before  and  after  the  delivery  of  such  goods. 
'*  The  former  was  held  to  be  an  original  undertaking,  and  so  not 
'*  within  the  statute,  and  the  latter  a  collateral  undertaking  within 
"the  statute;  but  this  distinction  has  been  decisively  overruled, 
"  and  it  is  now  holden,  that  if  the  person  for  whose  use  the  goods 
"  have  been  furnished  is  liable  at  all,  any  promise  by  a  third  person 
<<  to  pay  for  them  is  a  promise  to  answer  for  the  debt  of  another, 
"  and  must  be  authenticated  by  writing,  pursuant  to  the  statute." 

No  case  has  been  cited  like  the  present,  where  the  original 
contract  was  to  answer  for  the  debt  or  default  of  another ;  in  all  the 
cases  referred  4o,  the  original  transaction  was  between  the  parties 
themselves,  and  the  original  liability  was  a  primary  one. 

This  is  an  attempt  to  make  two  counts  of  assumpsit  out  of  one 
promise ;  one  on  a  guaranty,  to  pay  the  debt  of  another;  the  other 
on  an  indebitatus  assumpsit,  to  pay  a  debt  of  the  defendant's  own. 

_  « 

He  cited  Oould  v.  Coombe  (d). 

Cur.  adv.  vuU, 


June  6.  ^^  ^^^^  ^y>  MoNAHAN,  C.  J.  delivered  the  judgment  of  the 

Court. 

(a)  2  Ventr.  36 
(6)  1  M.  &  Gr.  543 ;  S.  C.  U,  L.  J.,  C.  P.,  145. 
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[His  Lordship  stated  the  facts  of  the  case]. — The  question  is,  T.  T.  1864. 

CommonPleas. 
whether  an  action  for  an  account  stated  can  be  maintained  against     ^>-    y     '^ 

the  defendant,  who,  having  given  a  verbal  guaranty  to  the  plaintiff  ^^ 

for  goods  to  be  supplied  to  a  third  person,  and  which  goods  were  Marshall. 
supplied  on  the  faith  of  the  guaranty,  after  they  were  so  sup- 
plied, promised  the  plaintiff  to  pay  the  amount.  There  is  no 
doubt  but  that  in  substance  the  plaintiff  seeks  to  recover  from  the 
defendant  a  debt  due  by  a  third  person,  for  which  that  person  is 
liable,  and  that  the  defendant  has  given  no  written  promise ;  and, 
as  has  been  truly  said  by  the  defendant's  Counsel,  this  case  may  be 
thought  to  come  within  the  mischief  recited  in  the  Statute  of  Frauds. 
But  though  this  is  so — and  for  myself  I  may  say,  if  I  did  not  consider 
myself  bound  by  authority,  I  should  require  further  consideration 
before  I  decided  that  the  defendant  was  liable  in  the  present  case ; — 
yet,  after  considering  the  case  with  all  the  attention  in  our  power, 
my  Brother  Chbistian  and  myself  are  unable  to  distinguish  this 
case,  in  principle,  from  the  case  of  Cocking  v.  Ward  (a).  In  that 
case  there  was  a  verbal  agreement  between  the  plaintiff  and  the 
defendant,  that  if  the  plaintiff  would  surrender  to  her  landlord  a 
farm  which  she  held  from  year  to  year,  and  induce  the  landlord 
to  make  a  new  letting  to  the  defendant,  he  the  defendant  would 
pay  the  plaintiff  £100.  The  plaintiff  did  everything  on  her  part; 
she  surrendered  her  farm,  and  induced  the  landlord  to  accept  the 
defendant  as  tenant.  The  defendant  got  the  farm,  and  promised 
to  pay  the  £100,  for  which  the  action  was  brought.  It  was  held 
that  the  plaintiff  could  not  recover  in  the  special  count,  but  was 
entitled  to  recover  on  an  account  stated ;  and  Tyndal,  C.  J.,  at 
page  868,  says : — '*  The  plaintiff  therefore  failing  upon  the  special 
''contract,  the  remaining  question  is  whether  she  is  in  a  con- 
edition  to  recover  the  £100  under  the  count  upon  an  account 
"stated.  There  was  distinct  evidence  in  this  case  that,  after 
''the  plaintiff  had  given  up  the  possession,  and  after  the  de- 
"fendant  had  succeeded  to  it  through  the  plaintiff's  application 
"to  the  landlord,  the  defendant  admitted  that  he  owed  the  £100 

(a)  UH  supra. 
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T.  T.  1864.  "to  the  plaintiff;  and  this  appears  to  us  to  be  sufficient  evidence 
^_  -^      ^ '  "  to  enable  the  plaintiff  to  recover  on  the  account  stated.** 

WILSON  j^  Seago  v.  Deane  (a)  the  defendant  agreed  to  allow  the  plaintiff 

v. 

MABSHALL.  £20,  to  make  certain  repairs,  if  she  became  his  tenant  under  a 
lease.  She  did  so;  but  nothing  was  said  about  the  repairs  in 
the  lease.  The  defendant  subsequentlj  promised  to  pay  i<x  the 
repairs.  It  was  held  that  the  defendant  was  liable  on  an  account 
stated  ;  and  Gaselee,  J.,  says : — >'*  This  was  a  contract  independent 
"  of  the  lease ;  and  it  is  clear  that,  though  a  party  be  not  bound 
'^  by  a  contract,  yet,  if  he  make  a  promise  after  it  has  been  per- 
^*  formed,  he  is  liable  on  an  account  stated."  But,  if  the  case 
be  considered  on  principle,  a  good  deal  may  be  said  to  show  that 
it  is  not  within  the  Statute  of  Frauds.  In  Porter  v.  Cooper {b\ 
Alderson,  B.,  says : — *^  The  cases  have  come  to  this,  that  an  ad- 
'*  mission  of  a  certain  sum  being  due  in  respect  of  a  demand  for 
"  which  an  action  would  lie,  is  evidence  sufficient  to  support  a 
''count  on  an 'account  suited."  In  Lemere  v.  Eliioii(c\  the  rule 
laid  down  in  Porter  v.  Cooper  is  approved  of  by  the  Court; 
Martin,  B.,  saying  '*  There  must  be  an  admission  of  a  debt  due.**  In 
that  case  plaintiff  failed,  as  the  I  0  U  was  given  as  a  deposit 
on  a  contract  for  purchase,  which  afterwards  failed  or  went  off. 
So,  in  Middlediteh  ▼.  Ellis  {d)^  it  is  decided  that,  though  an 
account  is  settled  on  foot  of  a  deed,  and  the  balance  ascertained, 
an  account  stated  will  not  lie,  for  the  nature  of  the  debt  is  not 
changed.  In  Ooold  v.  Coombe  (e)  four  parties  joined  in  a  pro- 
missory note  to  secure  a  debt  due  by  one.  On  the  death  of  one 
of  the  sureties,  the  note  was  given  to  the  principal  to  get  it 
signed  by  another  surety,  the  principal  and  defendant  giving 
an  I  O  U  for  the  amount.  It  was  held  that  the  defendant  was 
liable  on  an  account  stated,  though  not  on  the  note,  it  having 
been  altered :  and  Erie,  J.,  certainly  says : — **  If  defendant's  liabilitj 
''had  been  merely  a  collateral  liability,  it  would  not  have  sup- 
"  ported  the  count  on  an  account  stated."    I  confess  I  cannot  follow 

(a)  4  Bing.  409.  (6)  I  C,  M.  &  B.  305. 

(c)  6  H.  &  K.  656.  {d)  2  Exch.  628. 

(e)  1  C.  B.  543. 
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this  dictum;  for  if  there  had  been  a  written  guaranty,  under  T.  T.  1864. 
which  defendant  was  liable,  I  do  not  see  what  was  to  prevent  the  ^^»v  .^ 
parties  settling  their  liability  on  foot  of  it.  Independently  of  the 
account  stated,  it  seems  within  the  rule  in  the  note  to  the  case  mabshaix. 
of  Wennall  t.  Adney  (a),  cited  with  approbation  by  Lord  Den- 
man,  in  Eastwood  ▼.  Kenyon{hi)i — "That  an  express  promise 
"can  only  revive  a  precedent  good  consideration,  which  might 
"have  been  enforced  at  law  through  the  medium  of  an  implied 
"promise,  had  it  not  been  suspended  by  some  positive  rule  of 
**  law ;  but  can  give  no  original  cause  of  action,  if  the  obliga- 
*^tion  on  which  it  is  founded  never  could  have  been  enforced  at 
"  law  ;  though  not  barred  by  any  legal  maxim  or  statute  pro- 
"  vision."  It  appears  to  me  this  case  comes  within  that  rule. 
Here,  there  was  clearly  a  legal  liability  on  the  part  of  the  de- 
fendant under  his  guaranty,  which  the  Statute  of  Frauds  did 
not  vacate  or  annul,  but  rendered  it  incapable  of  being  enforced 
for  want  of  legal  evidence.  The  Earl  of  Falmouth  v.  Thomas  {e) 
does  not  conflict  with  the  case  in  1  Com,  Bench,  as  from  the 
rejoinder  it  appeared  that  at  the  time  of  the  account  settled 
the  crops  were  still  unsecured,  and  therefore  there  was  no  con- 
sideration for  the  promise. 

(a)  3  B.  &  F.  249.  (6)  11  A.  &  E.  447 

(c)  1  C.  &  M.  89. 
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E.  T.  1864. 

Common  Plea* 


^^^23.  SHANNON  V.  BARLOW. 

May';.'  » 

The  defend-    The  summons  and    plaint  in   this  case  contained  the  common 
ant,  who  was  • 

superintendent  indebitatus  counts  for  goods  bargained   and  sold,  for  goods  sold 

of  a  cemetery, 

and    reaoired  and  delivered,   and  on  an   account  stated.      The  defendsnt  in- 

certain    books 

and    printed     versed  the  causes  of  action  contained  in  the  several  paragraphs 

lying  on  the  ^^  ^^®  summons  and  plaint  respectively ;  and  issues  were  joined 
business  of  the  ^t  ^ 

cemetery,  ap-  ^^  ^°^^®  traverses. 

pro(^°  ^em        '^^^   ^**®    "^^^   *"®^   ^^^^   *^®    ^^"-    ^^'    Jus^'Ce   (yBwEH, 

li^d°t    t^  ^^  ^^^  Consolidated  Nisi  Prius  Sittings  during  Michaelmas  Term 

plaintiff  to  ex-   1353,    jj  appeared  that  the  defendant,  the  Rev.  Nicholas  Barlow, 
ecute   the  or-  '^'^ 

der.      The       was   the  principal   manager  of  the   Roman-catholic   cemetery  at 

plaintiff,    who 

was  a  stationer  Sheffield,  and    that  the   plaintiff  was  a  printer  and  stationer  re- 

and      printer, 

and  who  had  siding  in  Dublin.     In  the  month  of  August   1662   the  defendant 

been     in    the 

habit  of  sup-  came  to  Dublin,  and  called  on  Mr.  Phelan,  who  was  the  snper- 

books     and      intcndent  of  the  Glasnevin  cemetery,  near   Dublin ;  and  on  that 

Idnd'required!  Occasion  the  defendant  directed  Phelan  to  procure  for  him  certain 

Aan orderfor  ^^^^  *"^  ^®^™^  similar  to  those  used  in  the  Glasnevin  cemetery. 

"one  of  each  These  books  and  forms  were  intended  to  be  used  in  the  Sheffield 
of  the     large 

books,  and  as  cemetery.      Mr.  Phelan  suggested  that  the  plaintiff,  who  wa»  in 
few  as  possible 
of  the    small 

forms."  The  plaintiff  sent  a  greater  number  of  the  large  books  than  were  ordered, 
and  a  number  of  the  small  forms,  which  the  juiy  found  to  be  in  excess  of  the  order; 
and  also  a  quantity  of  stationery.  The  defendant  refused  to  receive  any  part  of  the 
goods  sent,  on  the  ground  that  they  were  not  according  to  order.  At  the  trial  the 
Judge  refused  to  nonsuit  the  plaintiff,  or  direct  a  verdict  for  the  defendant,  but  left 
to  the  juiy  the  question,  whether  A  was  the  agent  of  the  defendant  for  the  purpose  of 
accepting  the  goods ;  and,  if  so,  whether  there  was  an  acceptance  of  the  goods  by 
him.  The  jury  found  that  A  was  the  defendant's  agent;  and  they  brought  in  a  ver- 
dict for  the  plaintiff  for  the  price  of  the  goods  which  they  found  that  A  had  had 
authority  to  order,  and  did  actually  order. 

On  motion  for  a  new  trial,  on  the  ground  of  misdirection — 

Held,  that,  assuming  there  was  an  acceptance  by  A  10  satisfy  the  Statute  of 

Frauds,  that  did  not  preclude  the  defendant  from  rejecting  the  goods,  on  the 

ground  that  they  were  not  according  to  the  order. 

Held  (jdissentiente  Christian,  J.),  that,  as  the  plaintiff  had  sent  goods  in  excess 
of  the  order,  the  defendant  was  not  bound  to  select  and  accept  such  part  of  the 
goods  as  corresponded  with  the  order. 

That,  consequently,  the  defendant  was  justified  in  his  refusal  to  receive  any  part 
of  the  goods ;  and  therefore  that  there  should  be  a  new  trial. 

Levy  V.  Green  (8  EU.  &  Bl.  575 ;  S.  C,  on  appeal,  1  £11.  &  £11  969)  followed. 
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SHANNON 
BARLOW. 


the  habit  of  printing  books  and  forms  of  the  description  required  E.  T.  1864. 

for  the  Glasnevin  cemetery,  should  be  employed  to  make  up  the  ^'' 

order;   and,  accordingly,  an  order  was  given  by  Mr.  Phelan  to 

the   plaintiff  for  ^*  one  copy  of  each  of  the  large  books,  and  as 

few  as  possible  of  the  small  forms."    There  was  some  discrepancy 

in  the  evidence  as  to  the  precise  terms  of  the  order;   but,   for 

the  purposes  of  the  case,  it  may  be  taken  that  the  order  was 

given  in  the  terms  stated  above.     By  the  direction  of  the  defendant, 

Phelan  was  to  receive  the  goods,  and  forward  them  to  a  particular 

address  at  Sheffield.    The  plaintiff  made  up  the  order,  and  sent  the 

goods  to  Phelan,  accompanied  by  an  invoice  (a  copy  of  which  is 

given  below).*    Phelan,  accordingly,  forwarded  the  goods  and  the 


•  "  COPY  OF  THE  INVOICE. 

£      B. 

D. 

i  Qr.  Pot  paper,  Sd.,  2  black-lead  pencils, 

3d. ... 

t  a  • 

...  0    0 

6 

2  Registers  ... 

■  •  • 

...  37s.  6d. 

•  a» 

...  3  15 

0 

2  Workmens'  account  books 

•  •• 

...  27s.  6d. 

•  •• 

...  2  15 

0 

1  Cash  book 

■  ■  • 

a  •  a 

a*  • 

...  0  18 

0 

1  Peipetnitj  cash  book ... 

•  •• 

•  a* 

■  •a 

...  1    0 

0 

1  Benewal  book 

«•  • 

•  •• 

a«  a 

...  1  10 

0 

1  Map  book 

•  •• 

a  •  a 

a  •  a 

...  2  10 

0 

20  General  ground  docket  books 

•  •  • 

...     4s. 

mm  m 

...  4    0 

0 

10  Dressing  graye  books 

•  •  • 

...     3s. 

a  a  ■ 

...  1  10 

0 

5  Certificate  docket  books 

*  •  • 

...        OS. 

a  a  ■ 

...  1    5 

0 

5  Monumental  docket  books 

•  •• 

• .  •      os. 

•  •  a 

...  0  15 

0 

5  Foundation  wall  books 

■  *  • 

•  •  J      <ss. 

a  a  a 

...  0  15 

0 

5  Headstone  books 

•  •  • 

•  • .        OS. 

a  a  a 

...  0  15 

0 

2  Vault  docket  books    ... 

•  •  • 

...  4s.  6d. 

•  a  • 

...  0    9 

0 

2  Removal  docket  books 

■  •  • 

...  4s.  6d. 

a  a  a 

...  0    9 

0 

5  Bailing  books 

•  •  • 

. . .      3s. 

■  •  • 

...  0  15 

0 

200  Weekly  retoms 

•  •  • 

5s.  per  hundred 

...  0  10 

0 

500  Requirement  dockets 

«  •  • 

28.  6d.  per  do. 

...  0    5 

0 

700  Perpetuity  sheets    ... 

•  a  • 

5s.  per  dc 

U 

...  1  15 

0 

200  Report  sheets 

«  •  • 

58.  4d.  per* 

do. 

...  0  10 

8 

200  Perpetuity  returns  ... 

•  «  • 

98.  per  do. 

...  0  18 

0 

2  Reams  c.  1.  note,  headed 

•  a  • 

...  8s.  6d. 

»a  « 

...  0  17 

0 

1      —       —         plun 

•  •  • 

a  a  • 

aa  a 

...  0    6 

0 

1      —        Cap 

»•• 

•  •  m 

a  a  • 

...  0  10 

0 

1      —         do        faint 

•  •  • 

•  a  a 

aa  a 

...  0  11 

0 

1      —         do  pott,  plain 

•  •  • 

a  a  a 

•  a  a 

...  0    8 

6 

1      —         do.  faint    ... 

*«  • 

•  a« 

aa  • 

...  0    9 

0 

1      —       Letter 

•  •  a 

aa« 

a  aa 

...  0  13 

0 

3^    —       Best  blotting 

•  a  • 

a  •  •              WB« 

•  •9 

...  0  10 

0 

1      ■—        C.  L.  eus..  No.  4,  @  6d. ;  No. 

6,  @8d. 

•  mm 

...  0  14 

0 
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S.  T.  1864.  invoice  to  the  address  at  Sheffield,  as  directed  by  the  defendant. 

On  the  20th  of  September  1862  the  defendant  received  the  invoice 
(the  goods  having  then  arrived  at  Sheffield) ;  and  on  that  day  the 
defendant  wrote  the  following  letter  to  the  plaintiff: — 

"  90  Garden-street,  Sheffield.    Satozdaj,  September  20tb«  1862." 
«  Sib — I  beg  leave  to  inform  you  that  goods  directed  to  me  by 
**  you,  not  being  according  to  order,  remain  at  the  Sheffield  railway 
'*  station,  at  your  risk. — Your  obedient  servant,  N.  Bablow." 

The  goods  were  never  aflterwards  accepted  by  the  defendant. 
Phelan,  who  was  examined  on  behalf  of  the  plaintiff,  gave  evi- 
dence as  to  the  terms  of  the  order,  the  extent  of  the  authority 
which  he  had  received  from  the  defendant  to  accept  the  goods, 
and  the  meaning  (as  he  understood  it)  of  the  expression  **  as  few 
as  possible  of  the  small  forms,"  in  the  order.  Evidence  was  also 
given  by  the  plaintiff  of  the  value  and  price  of  the  articles  included 
in  the  invoice ;  and  the  plaintiff  contended  that,  if  the  jury  should 
find  that  a  larger  quantity  of  the  goods  were  sent  than  what  were 
ordered,  they  should  increase  the  price  of  certain  articles,  e.  g^  the 
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bookfl  of  printed  forms,  above  the  invoice  price,  on  the  ground  that  E.T.  1864. 
it  was  proportionally  more  expensive  to  make  up  one  of  sach  books 
than  two  or  more  of  them. 

The  facts  of  the  case,  and  the  result  of  the  evidence,  are  so  fuUj 
given  in  the  judgment  of  the  Lobd  Chief  Justice  that  it  is  not 
necessary  to  set  them  out  at  length. 

At  the  close  of  the  plaintiff's  case,  the  defendant  called  upon  thq 
learned  Judge  for  a  nonsuit,  on  the  following  grounds — first,  that 
there  was  no  evidence  of  acceptance  of  the  goods  by  the  defendant 
to  satisfy  the  Statute  of  Frauds ;  and,  secondly,  that  there  was  at  all 
events  an  excess  in  the  quantity  of  the  goods  sent  over  what  was 
ordered,  and  that  there  was  no  duty  on  the  part  of  the  defendant  to 
separate  and  take  the  portion  ordered.  This  his  Lordship  refused 
to  do  ;  and  the  defendant  then  went  into  evidence. 

At  the  close  of  the  case  the  defendant  required  the  learned  Judge 
to  direct  a  verdict  for  him,  on  the  same  grounds  as  those  on  which 
he  had  called  for  a  nonsuit.  The  learned  Judge  refused  to  comply 
with  this  requirement  of  the  defendant,  and  told  the  jury  that  under 
the  Statute  of  Frauds  the  plaintiff  was  not  entitled  to  recover  unless 
there  was  an  acceptance  of  the  goods  by  the  defendant ;  and  he  left 
to  the  jury  the  question  whether  Phelan  was  the  agent  of  the  de- 
fendant for  the  purpose  of  receiving  the  goods ;  and,  if  so,  whether 
there  was  an  acceptance  by  him  of  the  goods,  or  such  portion  of 
them  as  he  was  authorised  to  order,  and  did  order.  He  also  left  to 
them  the  question  as  to  the  extent  of  the  authority  of  Pbelan,  with 
respect  to  the  quantity  of  goods  to  be  ordered ;  and  he  told  them 
that  the  plaintiff  was  not  entitled  in  any  event  to  recover  for  any 
greater  quantity  of  goods  than  Phelan  was  authorised  to  order,  and 
did  actually  order ;  and  he  left  to  the  jury  on  the  evidence  the  ques- 
tion aa  to  the  value  and  prices  of  the  goods  which  they  should  be 
of  opinion  had  been  duly  ordered,  having  regard  to  the  evidence  of 
the  plaintiff,  as  to  the  prices  which  should  be  fairly  and  reasonably 
charged  for  the  several  articles  mentioned  in  the  invoice. 

The  jury  found  that  Phelan  was  the  agent  of  the  defendant ;  and 
they  brought  in  a  verdict  for  the  plaintiff  for  £  1 8.  4!S.  6d. ;  and  they 

handed  to  the  learned  Judge  a  list  (a  copy  of  which  is  given  above 
vol*.  15.  61  L 
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E.  T.  1864.  at  p.  479)  which  they  had  made  oat,  ahowing  how  their  verdict  had 

been  arrived  at,  and  specifying  the  articles  for  which  thej  conndered 

the  plaintiff  was  entitled  to  recover,  and  the  prices  they  allowed  him 

for  the  same. 

M,  Morris,  in  last  Hilary  Term,  having  obtained  a  conditional 

order  that  the  verdict  had  for  the  plaintiff  should  be  set  aside,  and 

a  new  trial  granted,  on  the  ground  of  misdirection,  and  the  reception 

of  illegal  evidence — 

« 
Sergeant  Armstrong  and  WiUiam  Anderson  now  showed  caose. 

M.  Morris  and  MBlain^  in  support  of  the  conditional  order. 

Sergeant  Armstrong. 

The  defendant  called  for  a  direction  in  his  favor  at  the  trial,  on 
two  grounds — ^first,  that  there  was  no  sufficient  acceptance  of  the 
goods  by  the  defendant  to  satisfy  the  Statute  of  Frauds;  and, 
secondly,  that  goods  were  sent  in  excess  of  the  order.  It  is  sub- 
mitted that  on  neither  of  these  grounds  should  the  plaintiff's  verdict 
be  disturbed.  The  evidence  of  Phelan  was,  that  he  .was  authorised 
by  the  defendant  to  send  to  Sheffield  what  the  defendant  had  aatho- 
rised  him  to  order ;  and,  on  re-examination,  he  stated  that  the 
defendant  told  him  to  get  the  goods  as  soon  as  possible  from  the 
plaintiff,  to  see  that  they  were  all  right,  and  to  forward  them  to 
Sheffield.  This  evidence  was  sufficient  to  show  that  Phelan  was 
the  agent  of  the  defendant,  and  that  he  had  authority  not  only  to 
receive  and  forward  the  goods  to  Sheffield,  but  also  to  approve  of 
and  accept  them ;  and,  if  he  had  authority  to  accept  the  goods,  there 
is  no  question  but  that  he  did  so. 

As  to  the  other  question,  whether  the  defendant  was  at  libertj  to 
reject  the  whole  of  the  goods,  because  some  articles  were  sent  in 
excess  of  the  order.  The  order  in  this  case  was  a  peculiar  one ;  it 
was  not  an  order  for  a  specific  quantity  of  goods,  but  for  *'  one  copy 
of  each  of  the  large  books,  and  as  few  as  possible  of  the  small  forms." 
Levy  V.  Green  (a)  and  Cunliffe  v.  Harrison  (b)  will  be  relied  on 
by  the  defendant;  but  in  both  these  cases  the  order  was  specific, 

(a)  8  £1L  &  Bl.  576;  8.  C,  1  EU.  &  £U.  969. 
(6)  6  Exch.  908. 
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and  the  natare  of  the  goods  was  such  that  it  would  have'  been  E.  T.  1864. 
unreasonable  to  throw  on  the  purchaser  the  onus  of  selection. 
Again,  in  Hart  v.  Milla  (a),  the  order  was  specific. — [Ghbis- 
TiAN,  J.  Suppose,  in  that  case,  that  along  with  the  port  and 
sherry  the  plaintiff  had  sent  a  dozen  of  claret,  could  the  defendant 
have  rejected  the  whole?] — ^It  is  contended  he  could  not.  The 
difficulty  of  selection  is  always  an  element  in  the  decision ;  and 
in  all  the  cases  to  be  found  in  the  books  the  order  was  specific — 
[Kbooh,  J.  This  order  appears  to  be  specific  in  one  respect — the 
nature  of  the  articles  to  be  supplied ;  and  I  see  by  the  bill  of  parti- 
culars that  a  quantity  of  stationery  was  sent  which  was  clearly  not 
within  the  order.] — There  was  no  difficulty  in  selecting  the  articles 
which  the  defendant  ordered  from  those  which  were  sent  in  excess. 


M,  Morris  and  M*Blain. 

There  was  no  acceptance  of  the  goods  by  the  defendant  to 
satisfy  the  Statute  of  Frauds;  Phelan's  authority  as  agent  was 
only  to  receive  the  goods,  and  forward  them  to  Sheffield.  In 
Aeebal  v.  Levy  (6),  Tindal,  C.  J.  lays  down  the  criterion  of  ac- 
ceptance ;  at  p.  384  he  says,  '*  But  the  criterion  to  be  found  in 
'<  many  of  the  cases,  as  to  acceptance  or  non-acceptance  of  goods 
^'sold  is  this, — have  the  circumstances  been  such  that  the  defend- 
"  ant  has  precluded  himself  from  taking  any  objection  to  the  quality 
'^  of  the  goods  sold  ?** — [Christian,  J.  That  case  has  been  over- 
ruled by  Morton  v.  Tibbett  {c) :  the  rule  now  is,  that  there  may  be 
an  acceptance  to  satisfy  the  statute,  and  the  buyer  may  still  have 
the  right  to  reject  the  goods,  on  the  ground  that  they  do  not 
correspond  with  the  contract.] — Assuming  that  Phelan  had  autho- 
rity to  select  and  forward  the  goods,  there  is  no  evidence  that  he 
appropriated  any  portion  of  them,  so  as  to  constitute  an  acceptance 
within  the'  statute.  Cunliffe  v.  Harrison  {d)  is  a  stronger  case 
than  the  present;  there  the  defendants  ordered  ten  hogsheads 
of  claret,  and  in  pursuance  of  the  order  the  plaintiff  sent 
fifteen ;    the    defendants    thereupon    wrote    to   the   plaintiff  that 


(a)  15  M.  &  W.  85. 
(c)  15  Q.  B.  428. 


(6)  10  Bing.  376. 
(<0  UHiupra, 


464 


COMMON  LAW  REPORTS. 


SHANNON 
BABLOW. 


£.  T.  1864.  they  had  only  ordered  ten  hogsheads,  which  they  would  take  if 
they  proved  satisfactory,  and  that  they  would  hold  the  other  fife  on 
the  plaintiff's  account.  The  plaintiff  wrote  in  reply,  regretting 
that  any  misunderstanding  should  have  arisen,  and  stadng :  "  Yon 
*^  will  ascertain  in  the  spring  whether  you  have  room  for  it"  (the 
claret) ;  "  and  you  have  seen  we  are  not  strigent  with  old  customers 
*^as  to  credit."  Seyeral  months  afterwards,  the  defendants  wrote 
to  the  plaintiff,  expressing  their  disapproval  of  the  daiet,  and 
refusing  to  take  any  part  of  it.  An  action  was  brought  for  the 
price  of  the  ten  hogsheads,  and  a  verdict  found  for  the  plaintiff, 
on  the  ground  that  the  defendants  had  kept  the  claret  an  unreason- 
able time ;  and  liberty  was  reserved  to  the  defendants  to  move  for  a 
nonsuit.  The  rule  was  made  absolute  to  enter  the  non-soit;  and 
Parke,  B.,  says :  "  The  delivery  of  fifteen  hogsheads,  under  a  ooniiaet 
**  to  deliver  ten,  is  no  performance  of  the  contract,  for  the  person 
*^  to  whom  they  are  sent  cannot  tell  which  are  the  ten  that  are  to 
'*  be  his."  And  again,  he  says :  *^  I  think  there  was  not  evidenee, 
^*  either  that  there  was  any  selection  of  any  particular  ten,  or  that 
'*  the  precise  quantity  agreed  upon  was  sent."  All  that  was  de- 
cided in  Hart  v.  Mills  {a)  was,  that  the  defendant  having  kept 
some  of  the  wine,  was  bound  to  pay  for  what  he  kept ;  but  it  wai 
never  contended  that  he  might  not  have  rejected  the  whole.  If 
there  be  any  ambiguity  in  the  contract,  it  is  for  the  party  trying  to 
enforce  it  to  show  that  the  excess  was  within  the  contemplation  of 
the  parties :  Cross  v.  Eglin  (6). 


William  Anderson^  in  reply. 

The  evidence  established  that  Phelan  was  the  defendant's  agent 

to  examine  and  approve  of  the  goods.     *'  An  acceptance  by  snch  an 

agent  is  as  binding  as  an  acceptance  by  the  defendant  himself.''— 

Per  Alderson,  B.,  in  Norman\.  Phillips  (c). 

He  cited  Co.  Lit.  258  a. 

Cur.  adv.  vuU. 


May  7.  On  this  day  the  Court  delivered  judgment. 


(a)  Ubi  tupra. 


{h)  2  B.  4  Ad.  106, 


(0  14  M.  &  N.  288. 
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Cbristian,  J.  B.  T.  1864. 

Two  objections  were  taken  to  the  direction  of  the  learned  Judge      .    -^       ° 
at  the  trial  of  this  case.    The  first  was  to  his  refusal  to  tell  the  jury     ^^^^^o" 
that  the  contract  was  void  under  the  Statute  of  Frauds.    Upon     barlow. 
that  point,  I  have  no  doubt  whatever  that  the  learned  Judge  was 
right.      It  is  singular  enoughj  that  during  the  argument  here  the 
Counsel  at  both  sides  concurred  in  an  incorrect  representation  of 
the  law  on  this  subject.     Both  laid  it  dowiv-  that  the  test  whether 
there  is  an  acceptance  within  the  meaning  of  the  statute  is,  whether 
the  vendee  has  lost  the  right  of  objecting  to  the  quality  of  the 
goods.    And  the  defendant's  Counsel  cited  a  dictum  from  Acebal  v. 
Levy{a\  while  the  plaintiff's  Counsel  cited  a  similar  dictum  from 
Norman  v.  Phillips  (6).     But  both  those  cases,  with  many  others  on 
the  same  point,  were  considered  by  the  Court  of  Queen's  Bench,  in 
Morton  v.   Tibbett(c\   which  is  now  the  leading  case  on   this 
subject,  and  in  which  the  law  was  settled  in  direct  opposition  to 
both  those  dicta.    In  that  case  Lord  Campbell,  and  the  full  Court 
of  Queen's  Bench,  laid  down  the  law  thus : — *'  The  acceptance,  andj 
"actual  receipt  of  goods,   which   make  a  written  memorandum 
"  unnecessary,  under  section  17  of  statute  29  Car.  2,  c  3,  are  not 
"such  an  acceptance  and  receipt  as  will  preclude  the  purcharser 
"  from  questioning  the  quantity  or  quality  of  the  goods,  or  in  any 
"  way  disputing  the  fact  of  the  performance  of  the  contract  by  the 
«c  vendor.     The  effect  of  such  statutory  acceptance  and  receipt  is 
"merely  to  dispense  with  the  necessity  of  a  written  memorandum 
"  of  the  contract."    "  There  may,"  says  Lord  Campbell,   "  be  an 
"  acceptance  and  receipt  within  the  meaning  of  the  Act,  without 
"the  buyer  having   examined   the  goods,  or  done  anything  to 
*^  preclude  him  from  contending  that  they  do  not  correspond  with 
"the  contract." 

Tomkinson  y.  Staight(d)  is  to  the  same  effect.  Well,  in  this 
case  the  jury  have  found  that  Fhelan  was  the  defendant's  agent  to 
to  receive  the  goods,  and  that,  as  such,  he  accepted  them  for  him  ; 
and  even  though  the  defendant  be  right  in  his  contention  that  such 

» 

(a)  10  Bing.  384.  (6)  14  M.  &  W.  283. 

(c)  15  Q.  B.  428.  id)  17  C.  B.  687. 
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£.  T.  1864.  acceptance  did  not  preclude  him  from  afterwards  objecting  that  the 
goods  were  not  in  accordance  with  his  order,  yet,  opon  the  anthority 
of  Morton  y.  Tibbeiif  it  was  clearly  sach  an  acceptance  as  satisfied 
the  Statute  of  Frauds.  The  defendant's  first  point,  therefore,  fails. 
The  second  objection  raises  a  question  of  great  peculiarity,  and, 
in  my  mind,  of  considerable  difficulty.^  The  learned  Judge  who 
tried  the  case  took  exceeding  pains  in  working  out  its  details,  as  he 
always  does,  and  sucpaeded  in  procuring  a  Terdict,  which  in  my 
opinion,  whatever  be  its  value  in  point  of  law,  meets  precisely  the 
justice  of  the  case.  I  cannot  but  think  that  a  grievous  hardship 
will  be  inflicted  on  the  plaintiff,  if  he  shall  get  nothing  at  all  for  the 
labour,  the  materials,  and  the  time,  which  he  unquestionably  ex- 
pended for  the  defendant  In  obedience  to  an  order  given  by  the 
defendant's  agent,  he  set  up  his  types,  and  produced  a  commodity 
which  if  thrown  back  on  his  hands  will  be  utterly  useless,  except 
as  waste  paper.  The  order  was  entirely  uncertain  as  to  quantity. 
There  was  no  suggestion,  nor  in  my  opinion  any  ground  for  one, 
that  the  plaintiff  acted  otherwise  than  bona  fide^  in  the  way  in 
which  he  endeavoured  to  overcome  the  uncertainty,  t.«.,  by  sending  a 
quantity  out  of  which  the  defendant  might  select  what  he  wanted. 
We  now  know  expottfacio^  by  the  verdict  of  the  jury,  founded  on 
the  evidence  of  the  defendant's  own  agent,  but  not  on  any  know- 
ledge which  the  plaintiff  possessed,  when  he  was  executing  the 
order,  what  the  quantity  was  which  answered  to  the  terms  of  the 
order ;  that  is,  the  jury  have  reduced  to  certainty  what  down  to 
their  verdict  was,  so  far  as  the  plaintiff  knew,  in  utter  uncertainty. 
The  quantity  thus  ascertained  was  considerably  less  than  the 
quantity  sent,  and  some  trifling  articles  were  sent  which  were  not 
of  the  kind  ordered  at  all.  I  confess,  it  appears  to  me  that, 
whatever  the  law  may  be,  the  justice  of  the  case  was  that  the 
defendant  should  have  applied  the  standard  which  he  alone  pos- 
sessed for  defining  the  quantity  which  fell  within  the  sense  of  his 
order,  should  retain  and  pay  for  that,  and  send  back  all  the  rest. 
The  risk  or  inconvenience  which  this  rev.  gentleman  would  bare 
run,  in  so  acting,  were  infinitessimal,  and  the  plaintiff  wonld  be 
sufficiently  punished  for  his  mistake  of  excess,  by  the  loss  of  the 
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surplus  articles,  which,  when  refused  by  the  defendant,  would  be  E.  T.  1864. 
utterly  worthless*    The  verdict  is  therefore  obviously  a  jast  one ; 
but  of  course,  if  the  law  be  against  it,  it  must  fail. 

The  point  of  law  on  which  the  defendant  now  resists  payment 
for  anything,  is  this : — The  verdict  having  ascertained  the  true 
measure  of  the  order,  as  regards  quantity,  the  case  is  (he  says) 
the  same  as  if  that  precise  quantity  had  originally  been  ordered. 
The  articles  sent  were  greatly  in  excess  in  quantity,  and  to  a  small 
extent  varied  in  kind.  Therefore,  the  case  is  ruled  by  Levy  v. 
Green  (a\  and  the  previous  cases  therein  referred  to. 

When  a  Court  is  called  upon  to  submit  to  an  authority,  and,  so 
doing,  to  refuse  remuneration  for  goods  and  labour  supplied,  there  are 
two  points  which  it  ought  very  carefully  to  investigate.  First,  what 
is  the  rule  of  law  which  the  authority  prescribes ;  second,  does  the 
case  at  argument  fall  within  the  letter  or  the  spirit  of  the  rule. 
Now,  it  is  to  be  remarked  at  the  outset  that  the  class  of  cases  ifi 
question  profess  not  to  lay  down  any  general  rale  at  all.  Lord 
Campbell  says,  in  Levy  v.  Green,  p.  580 :  '*  I  do  not  lay  down  any 
*'  general  rule  of  law,  that  wherever  more  is  sent  than  is  ordered, 
'*  the  purchaser  may  reject  what  was  ordered."  In  the  Exchequer 
Chamber,  Willis,  J.,  says:  "Adopting  the  view  taken  by  Lord 
•<  CampbeU,  and  not  laying  down  any  general  rule,  I  think,"  &c. 
And  Byles,  J.,  says :  "  I  do  not  say  that  in  all  cases  where  the  goods 
"ordered  are  sent,  together  with  others  not  ordered,  the  vendee 
"would  have  a  right  to  refuse  to  accept  any." 

Therefore,  the  case  lays  down  no  general  rule,  but  each  case  as  it 
arises  must  be  dealt  with  according  to  the  terms  of  the  particular  ^ 
contract,  and  the  act  done  in  assumed  performance  of  it.  If  then 
the  cases  lay  down  no  general  rule,  what  principle  do  they  proceed 
on,  as  applied  to  their  own  particular  facts  ?  Simply  this,  a  vendor 
shall  not  be  allowed  to  force  on  a  vendee  a  contract  different  from 
the  one  he  entered  into.  There  was  one  cardinal  fact  common  to 
all  those  cases,  the  very  comer-stone  of  decision,  the  order  was 
specific  as  to  quantity  as  well  as  to  kind.  And  the  decisions 
amount  simply  to  this,  that  when  such  an  order  is  given,  the 

(a)  8  £1.  &  Bl.  575;  S.  C.^  I  £1.  &  £L  969. 
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%i^  »»    '     else ;  and  if  the  vendor  sends  him  a  greater  quantity,  still  more  if  he 

flHA.KIf  ON 

sends  him  a  lesser  quantity,  mixed  up  with  other  things,  the  vendee 

BABLow.     has  a  right  to  say  non  hoe  infeedera  wnt,  and  may  reject  the  whole. 

That  then  is  the  principle  of  the  cases,  which  a  very  slight 

^reference  to  them  will  make  manifest.    In  Cunltffh  v.  Harrison  (a), 

Baron  Parke  says,  ''They  had  a  right  to  have  ten  specific  hogs- 

"  heads  delivered  to  them.   The  delivery  of  fifteen  hogsheads,  under 

"  a  contract  to  deliver  ten,  is  no  performance  of  that  contract ;  for 

"  the  person  to  whom  they  are  sent  cannot  tell  which  are  the  ten 

"  that  are  to  be  his ;  and  it  is  no  answer  to  the  objection  to  say  that 

he  may  choose  which  ten  he  likea^  for  thai  would  be  to  force  a 

now  eoniraet  on  him/*    But  the  leading  case  now  is  Levjf  v. 

Oreen,    In  that  case  the  order  was  predse,  both  as  to  the  subjects 

and  quantities.     What  the  plaintiff  did,  by  way  of  executing  it, 

was  to  send  a  crate  containing  smaller  quantities  of  the  things 

ordered,  mixed  up  with  other  articles  which  had  not  been  ordered  at 

alL    The  Court  of  Queen's  Bench  was  equally  divided.    The  Court 

of  Exchequer  Chamber  was  unanimous  in  giving  judgment  for  the 

defendant.   The  Judges  there  referred  with  approval  to  Lord  Camp- 

bell's  judgment  in  the  Court  below  ;  and  that  is  the  judgment  which 

appears  to  me  to  put  the  case  upon  its  true  grounds,  and  in  which,  if 

I  may  venture  to  say  so,  I  entirely  concur.     He  says :  **Partieulttr 

**  guantiiies  and  hinds  of  goods  were  ordered  to  be  sent  by  railway^ 

"  with  a  caution  not  to  send  more.    A  crate  arrives  at  the  station, 

containing  the  goods  ordered,   and  also  several  other  kinds  of 

goods  not  ordered.     The  whole  are  in  one  package ;  and  they  are 

"  accompanied  by  one  invoice,  making  one  charge  for  the  whole  of 

"  the  goods  in  that  crate.    It  seiems  to  me  that  this  was  not  a 

^*performanee  of  the  contract  of  the  plaintiff's;  for  I  think  that 

^  their  contract  as  Tenders  was  to  supply  the  goods  in  such  a 

"  manner  that  the  purchaser  might  receive  them,  and  apply  them  to 

'*  his  own  use,  without  incurring  trouble,  risk,  or  expense  beyond 

"  what  by  the  contract  he  was  to  incur,**    The  passages  which  I 

have  emphasised  contain  the  point  of  the  decision. 

(a)  Uhi  nrpra. 
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Such  then  are  the  cases  bj  which  it  is  said  that  the  present  is  £•  T.  1864. 

CommonPUoM, 

raled.  The  cardinal  fact  in  all  of  them  was  original  preciseness 
in  the  order,  and  that  fact  was  the  expressed  basis  of  the  decisions. 
That  fact  is  confessedly  wanting  in  this  case.  The  order  here  was 
utterly  uncertain  in  its  terms,  it  referred  for  ascertaiment  to  some- 
thing extrinsic ;  that  ascertainment  has  since  been  made  by  the 
jury,  and  the  question  now  to  be  considered  is,  whether  that  ex  post 
facto  certainty  is  equivalent,  within  the  reason  of  those  cases,  to  an 
original  certainty  in  the  terms  of  the  order. 

In  my  opinion  there  are  two  cardinal  distinctions  between  the 
present  case  and  those  which  have  been  cited,  which  exclude  their 
application.  First  (which  was  the  one  relied  on  in  argument),  the 
order  here  was  not  specific;  second  (which  was  not  dwelt  on  in 
argument,  but  is  the  one  which  has  decided  my  judgment),  the  order 
referred,  for  ascertainment,  to  a  certain  measure  or  standard,  which 
measure  or  standard  was  a  thing  that  lay  in  the  knowledge  of  the 
defendant,  but  of  which  the  plaintiff  was  ignorant.  If  this  be  so,  it 
follows  that,  when  the  plaintiff  forwarded  to  the  defendant  a  stock 
out  of  which,  by  application  of  the  standard  in  his  own  possession, 
to  select  the  quantity  which  would  fall  within  the  order,  so  far 
from  trying  to  force  on  him  a  contract  different  from  the  one  he  had 
entered  into,  he  acted  in  precise  accordance  with  the  spirit  of  that 
contract.  Now,  to  show  that  the  contract  was  what  I  have  stated, 
I  turn  to  the  evidence.  The  defendant  was  a  Roman-catholic  cler- 
gyman residing  at  Sheffield ;  he  was  a  member  of  the  committee  of 
a  new  cemetery  about  to  be  opened  there 't  he  had  an  agent  or 
correspondent  in  Dublin,  a  Mr.  Patrick  Fhelan,  who  was  superin- 
tendent of  the  Glamevin  cemetery  here.  Certain  books  with  printed 
headings,  and  certain  printed  forms,  were  in  use  in  the  Glasnevin 
cemetery.  They  had  been  supplied  by  Mr.  Shannon,  the  plaintiff. 
Shortly  before  the  intended  time  of  opening  the  Sheffield  cemetery, 
Mr.  Fhelan  was  over  in  Sheffield ;  he  brought  with  him  some  of 
the  Glasnevin  forms,  and  showed  them  to  the  defendant.  The* 
defendant  was  pleased  with  them,  and  wished  to  have  them  adopted 
in  the  new  cemetery  at  Sheffield  ;  and  he  authorised  Fhelan  to  give 

the  plaintiff  an  order.      The  defendant  was  soon  after  himself  ia 
VOL.  15.  62  L 
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E.  T.  1864.  Dublin,  saw  the  work  in  progress,  and  approved  of  what  he  saw. 

Now,  what  were  the  terms  of  the  order  ?     According  to  the  evi- 
dence of  the  de&ndant's  agent  Phelan,  they  were  these — ^**one  copy 
of  each  of  the  large  books,  and  cu  few  as  possible  '*  of  the  other 
articles.     The  plaintiff's  own  evidence  was  somewhat  different^- 
**  one  book  of  the  forms  least  in  use,  and  a  moderate  qoantity  of 
"  the  others,  in  proportion  as  they  were  used  in  Glasnevin  oeme- 
*'  tery."    Now,  what  is  the  meaning  of  that  ?   Obviously  that  which 
was  put  upon  it  at  the  trial,  and  in  support  of  which  the  evidence 
of  Phelan  was  given,  which  was  objected  to  by  defendant's  Coansel, 
but,  in  my  opinion,  properly  received,  namely,  that  the  words  "  as 
few  as  possible,"  or  "  a  moderate  quantity  in  proportion,"  whichever 
were  the  words,  meant  this — as  few  as  were  consistent  with  the 
defendant's  object  of  establishing  in  Sheffield  the  system  which 
was  in  use  in   Glasnevin.     Now,    how    was  that  to  be  ascer- 
tained ?     What  were  the  elements  which  composed  that  standard  ? 
The  size  of  the  Sheffield  cemetery ;  the  population  of  Sheffield ; 
the  average  mortality  of  Sheffield ;  the  number  of  other  ceme- 
teries existing  in  Sheffield — in  a  word,  the  whole  mortuary  statistics 
of  Sheffield.   But  these  were  matters  all  lying  within  the  knowledge 
of  the  defendant,  but  of  which  the  plaintiff  cannot  be  presomed 
to  have   had   any  knowledge  whatever.     The  defendant  did  not 
think  fit  to   estimate   those  matters   before   he  gave   his  order; 
preferring  probably  to  postpone  the  calculation   until  he  should 
have  all  the  forms  before  him.     But,  be  the  reason  what  it  maj, 
certain  it  is   that  the   order   was  communicated  to   the  plaintiff 
in  the  general  terms  I  have  stated.    What  was  the   plaintiff  to 
do?     He  knew  nothing  of  Sheffield  or  its  burial  requirements. 
It  may  be  said   he   might   have   asked   for  further  particulars; 
but  the  contract  did  not  put  it  on  him  to  do  so.     The  qaestion 
is,  what  was  he  bound  to  do  by  the  terms  of  the  order  be  bad 
received?     The   defendant   had   chosen   to   leave  it   vagae;  and 
in  all   probability,  if  asked  for  a  specification  of  the  qaantities, 
would  have  answered,  he  could  not  determine  that  until  the  boob 
and  forms   were  all  before  him.      What  was  a  man  to  do  wbo 
had  received  such  an  order?    In  my  opinion,  what  he  did,  vi^i 
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to  send  a  safficient  stock  to  enable  the  defendant,  by  application  E.  T.  1864. 
of  the  standard  which  he  alone  possessed,  to  define  the  quantities 
which  fell  within  his  order.  The  nature  of  the  order  in  this 
case  justified  him  in  doing  the  verj  thing  which  the  law  forbids 
him  to  do  when  the  order  is  specific.  Coleridge,  J.,  in  Levy  v. 
Green^  thus  explains  the  cases  in  15  M.  Sf  W.  and  6  Exeh.: — 
^^  The  cases  in  the  Exchequer  seem  to  proceed  on  the  very  sound 
**  doctrine  that,  when  the  goods  are  undistinguishable,  it  is  an 
**'  attempt  to  substitute  for  a  sale  of  specific  goods  an  offer  to 
permit  the  purchaser  to  supply  himself  out  of  a  stoch  of  such 
goods,  which  is  a  contract  of  a  different  nature"  But  the  con- 
tract here  is  in  fact  a  contract  of  that  very  nature  last  referred 
to  by  Mr.  Justice  Coleridge,  and  therefore  justified  the  seller 
in  sending  the  purchaser  a  stock  out  of  which  to  supply  himself. 
This  is  the  consideration  which  renders  it  impossible  to  say  that 
the  ex  post  facto  ascertainment  by  the  jury  of  the  quantities 
covered  by  the  general  terms  of  the  order  is  equivalent,  for  the 
purposes  of  the  doctrine  in  question,  to  an  original  predseness 
in  the  terms  themselves  of  the  order.  How  were  the  quantities 
ultimately  ascertained  by  the  jury?  Not  by  the  application  of 
any  measure  which  lay  in  the  plaintiff's  knowledge,  but  by  the 
enforced  evidence  under  subpoena  of  the  defendant's  own  agent 
Phelan.  In  Levy  v.  Green^  and  in  the  previous  cases  in  the 
Exchequer,  sending  a  quantity  larger  than  or  different  from  the 
specific  terms  of  the  order  was,  as  Baron  Parke  says,  an  attempt 
to  force  a  different  contract  on  the  purchaser.  But,  in  this  case, 
sending  a  stock  for  selection,  according  to  a  measure  known  only 
to  the  purchaser  or  his  agent,  was  not  obtruding  a  different 
contract,  but  putting  the  existing  contract  in  a  course  of  per- 
formance in  the  only  way  the  seller  could  have  possibly  performed 
it.  Everything  in  these  cases  depends  on  the  terms  of  the  con- 
tract which  the  purchaser  has  entered  into;  but  the  contract 
here  differs  from  the  contracts  in  all  the  cases  cited,  just  in  the 
particular  which  formed  the  expressed  ground  and  basis  of  the 
decisions  in  those  cases.  I  cannot  therefore  concur  in  the  opinion 
that,  if  the  only  excess  in  delivery  which  the  plaintiff  had  com- 
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E.  T.  1 864.  mitted  was  sending  a  larger  stock  of  the  things  ordered  than  was 

afterwards  found  by  the  jury,  on  the  evidence  of  the  defendant'fl 
agent,  to  be  what  was  meant  by  the  order,  that  this  case  woald 
be  ruled  by  Levy  y.  Green,  or  the  other  cases.  I  think  it  would 
not ;  and  that,  if  that  were  all,  the  plaintiff  would  be  entitled  to 
hold  his  verdict. 

It  was  argued  that  difficulty  or  inconvenience  would  be  imposed 
on  the  defendant,  if  this  mode  of  performing  the  contract  were 
allowed — ^for  instance,  he  could  not  know  for  what  amount  of 
money  to  plead  payment  into  Court.  But,  if  the  nature  of  the 
•contract  be  what  I  have  stated,  it  is  obvious  that  the  argument 
is  entitled  to  no  weight.  The  difficulty  is  one  of  the  natural 
incidents  of  the  contract.  The  defendant  is  simply  in  the  poeitioa 
in  which  every  defendant  is  when  the  plaintiff's  claim  is  an  unliqui- 
dated one :  he  must  estimate  its  amount  at  his  peril.  The  difficult/ 
is  here  the  less,  because  the  measure  was  one  which  lay  in  the 
defendant's  own  knowledge.  But  then  it  was  said,  how  could  he 
do  this,  when  the  Judge  allowed  the  prices  in  the  invoice  to  be 
departed  from?  I  confess  I  think  the  case  was  a  little  OTer- 
elaborated  in  this  particular,  and  that  it  would  have  been  better 
to  have  held  the  plaintiff  to  the  prices  in  the  invoice.  But  never- 
theless I  think  the  Judge  was  logically  right.  The  plaintiff  did 
not  know  but  that  all  the  articles  would  be  kept;  and  he  priced 
them  on  that  assumption.  But,  when  a  large  quantity  was  rejected, 
higher  rates  on  the  remainder  were  necessary  to  compensate  for  the 
setting  up  and  working  the  types,  the  expense  and  labour  of  which 
was  the  same  for  a  small  quantity  as  for  a  large.  That  was  the 
plaintiff's  evidence,  which  was  I  think  properly  received ;  and,  if 
it  was,  why  this  also  was  one  of  the  natural  incidents  of  the 
contract  which  the  defendant  should  at  his  peril  take  notice  of 
when  paying  money  into  Court.  Once  arrive  at  the  conclusion 
that  the  contract  was  what  I  have  stated,  and  difficulties  of  this 
kind  are  no  obstacle  to  its  execution. 

But  it  was  said,  as  to  one  item,  the  order  was  specific  as  to  quan- 
tity. A  greater  quantity  of  that  item  was  sent ;  and  so  the  case  is 
.brought  expressly  within  the  two  cases  in  the  Exchequer.  The  order 
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waa,  according  to  Phelan,  for  "one  copy  of  each  of  the  large  books  ;*'  E.  T.  1864. 
according  to  the  plaintiff,  for  '*  one  book  of  the  forms  least  in  use  J* 
Now,  it  appears  on  the  invoice  that,  as  to  four  different  species  of 
books,  one  copy  only  of  each  was  sent ;  but,  as  to  two  other  species 
of  books,  two  copies  of  each  were  sent — two  registers,  and  two  work- 
men's account-books ;  and,  if  it  had  been  proved  that  these  registers 
anc^  workmen's  account-books  fell  under  the  class  which  Fhelan  calls 
"  large  books,"  and  the  plaintiff  "  books  least  in  use,"  why  there 
would  then  be  a  case  of  excess  in  those  two  items  over  the  quantity 
specifically  ordered.  But  there  was  no  proof  or  evidence  whatever 
of  that  kind.  For  aught  that  appears,  these  two  classes  of  books 
may  have  been  amongst  those  roost  in  use;  and  therefore  not 
amongst  those  as  to  which  quantity  was  specified,  but  amongst  those 
to  which  the  general  order,  **  as  few  as  possible,"  &c.,  applied.  The 
evidence  does  not  therefore  supply  the  defendant  with  the  means  of 
founding  any  special  argument  upon  the  instance  of  these  two  parti- 
cular items. 

But   there  still  remains  a  difficulty,  which  is  undoubtedly  the 
most  formidable  in  the  case.     I  have  been  much  embarrassed  by 
it;  and  I  am  bound  to  say  that  it  is  with  no  small  distrust  in 
the  soundness  of  my  own  conclusion  that  I  have  ventured  to  over- 
come it.      Though   the  order   was   uncertain  as  to  quantities,  it 
was  perfectly  definite  as  to  kind — books  and  forms.     The  plaintiff 
unluckily  put  into  his  parcel  some  £5  or  £6  worth  of  stationery  or 
the  like,  clearly  out  of  the  order.      Supposing  him  right  in  all  other 
respects,  must  he  lose  all  for  this  mistake  ?     No  case  has  yet  decided 
that,  when  the  seller  sends  the  exact  articles  ordered,  but  sends  along 
with  them  other  articles  altogether  generis  alterius,  that  the  pur- 
chaser is,  for  that  reason,  entitled  to  reject  the  whole.      In  Green  v. 
Levy^  a  smaller  quantity  of  the  article  ordered  than  had  been  ordered 
was  sent,  which  was  alone  sufficient  to  support  the  decision.    In  the 
Queen's  Bench,  Mr.  Justice  Coleridge  said: — *'I  think   that  the 
*'mere  addition  of  distinguishable  articles  to  an  order  does  not 
*' entitle  the  purchaser  to  reject  the  goods  ordered."    And  in  the 
Exchequer  Chamber,  Willes,  J.,  said : — "  It  may  be,  no  doubt,  that 
'*  there  are  some  cases  in  which  an  addition  of  other  articles  to 
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£•  T.  1864  'Uhe  goods  ordered  might  make  no  substantial  difference."  And 
Byles,  J.,  said : — *'  I  do  not  say  that  in  all  cases  when  the  goods 
*^  ordered  are  sent,  together  with  others  not  ordered,  the  Tendee 
*' would  have  a  right  to  refuse  to  accept  any."  Now,  I  concar 
in  that  observation  of  Mr.  Justice  Coleridge.  I  think  if  the  order 
be  in  other  respects  correctly  executed  in  accordance  with  the 
contract,  the  addition  of  things  of  a  totally  different  kind  does 
not  invalidate  the  whole.  Still,  I  cannot  shut  my  eyes  to  the  fact 
that  most  of  the  Judges  in  the  Exchequer  Chamber  laid  at  least 
as  much  stress  on  the  fact  that  articles  different  in  kind  had  been 
sent,  as  that  there  was  a  deficiency  in  the  quantity  of  the  commoditj 
actually  ordered,  though  that  latter  circumstance  is  alone  sufficient 
to  warrant  the  decision.  Seeing,  however,  that  there  has  as  yet  been 
no  decision  on  this  particular  point — seeing  that  those  cases  disclaim 
the  notion  of  laying  down  any  general  rule  at  all,  and  fortified  bjr 
the  opinion  of  Mr.  Justice  Coleridge,  and,  to  a  certain  extent,  by 
those  of  Mr.  Justice  Willes  and  Mr.  Justice  Byles,  I  do  not  feel 
myself  coerced  to  set  aside  a  verdict,  which  I  believe  to  be  a  just 
one,  merely  because  the  plaintiff  might  in  all  other  respects,  as  for 
the  reasons  I  have  stated  I  believe  he  had,  put  these  few  articles  of 
stationery  into  his  parcel.  And  there  is  the  less  reason  so  to  hold  in 
the  present  case,  because,  inasmuch  as  by  the  nature  of  the  contract, 
as  I  construe  it,  there  was  in  all  events  to  be  a  process  of  selection 
and  rejection  to  be  performed  by  the  defendant.  No  extra  inconve- 
nience or  difficulty  would  be  caused  to  him  by  throwing  in  the 
stationery  among  the  other  rejected  articles. 

Justice,  in  my  opinion,  required  that  the  defendant  should  pay 
for  the  articles  which  the  jury  have  found  were  covered  by  his 
order,  which  he  might  himself  have  selected  when  he  received  the 
parcel,  but  which  the  plaintiff  had  no  means  of  determining  when 
he  made  up  the  parcel ;  whilst  the  defendant,  on  the  other  hand, 
should  be  obliged  to  take  back,  and  be  at  the  loss  of  all  that  was 
in  excess.  That  is  what  the  verdict  has  done.  The  law  is  not, 
in  my  opinion,  opposed  to  it. 

I  think  the  verdict  should  stand ;  and  I  regret  that  the  order  of 
the  Court  will  be  otherwise. 
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.  ,     ^  CoMMon  Pie&9 

of  the  Court : —  ^       ^ 


This  case  comes  before  the  Court  on  a  motion  to  set  aside  the 
verdict,  and  for  a  new  trial,  on  the  ground  of  misdirection.  The 
summons  and  plaint  was  in  the  common  form  for  goods  bargained 
and  sold,  goods  sold  and  delivered,  and  on  an  account  stated.  The 
defences  were  simply  traverses  of  the  causes  of  action  contained 
in  the  several  paragraphs  of  the  plaint ;  and  the  issues  were  in 
the  terms  of  the  defences. 

The  case  was  tried  in  the  Consolidated  Nisi  Prius  Court,  before 
Mr.  Justice  O'Brien,  during  last  Michaelmas  Term.  It  appears 
that  the  plaintiff  was  a  stationer  residing  in  Dublin,  and  that  the 
defendant  was  the  person  who  had  the  principal  management  of 
a  cemetery  at  Sheffield.  In  the  month  of  August  last,  the  defendant 
requested  Mr.  Phelan  (who  had  the  management  of  the  cemetery 
at  Glasnevin)  to  procure  for  him  certain  books  and  forms  similar 
to  those  used  in  the  Glasnevin  cemetery,  and  which  were  in- 
tended to  be  used  in  the  cemetery  at  Sheffield ;  and  Mr.  Phelan 
thereupon  gave  a  verbal  order  to  the  plaintiff,  who  was  in  the 
habit  of  supplying  articles  of  that  description  to  the  cemetery  at 
Glasnevin,  to  make  up  the  books  and  forms  required  by  the  de- 
fendant ;  and  on  this  part  of  the  case  the  evidence  of  Mr.  Phelan 
is  material.  He  was  examined  on  behalf  of  the  plaintiff,  and 
stated  that  he  ordered  from  the  plaintiff  *'one  copy  of  each  of 
the  large  books,"  viz.,  certain  large  books  of  forms  to  be  used 
in  this  intended  cemetery,  **  and  as  few  as  possible  of  the  small 
forms;''  that  he  told  the  plaintiff  to  send  the  books  and  forms 
60  ordered  to  him ;  and  he  said  that  the  defendant  did  not  tell 
him  to  examine  the  goods.  The  goods  were  accordingly  sent  to 
him  by  the  plaintiff.  On  cross-examination  he  stated  that  he 
gave  no  other  order  to  the  plaintiff  than  for  one  copy  of  each 
of  the  large  books,  and  as  few  as  possible  of  the  small  books 
and  forms ;  that  he  had  no  authority  from  the  defendant  to  order 
more;  that  he  ordered  no  stationery,  and  that  he  had  authority 
to  send  to  Sheffield  what  the  defendant  had  authorised  him  to 
order.    On  further  cross-examination  he  stated  that  he  ordered 
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ihmnum  PUn, 
— -V of  the  invoice,  from  No.  2  to  No.  7  inclusive;  that  the  articles 

SHANNON 

^^  mentioned  in  the  fourteen  other  items  of  the  invoice,  from  No.  8 

SARLew.  lo  No.  21  inclusive,  were  necessary  in  a  cemeterj,  and  were 
used  in  Glasnevin.  He  then  stated  that,  when  he  got  the  goods 
and  the  invoice,  he  thought  there  were  too  many  of  some  of  the 
articles ;  but  that  he  made  no  communication  to  the  plaintiff  on 
the  subject,  but  sent  forward  the  goods  to  the  defendant  at  Shef- 
field. The  next  witness  was  Shannon,  the  plaintiff.  I  need  not 
go  through  his  evidence ;  he  seems  to  have  given  a  different 
account  of  the  order  from  Phelan ;  but  the  only  matter  that  may 
be  material  is,  that  in  the  latter  part  of  his  evidence  he  states 
that  he  would  not  swear  that  Phelan  ordered  any  stationery.  At 
this  stage  of  the  case  there  was  some  misunderstanding  as  to  what 
Phelan  had  stated  on  cross-examination  :  he  was  recalled,  and  on 
re-examination  stated  that  the  defendant  told  him  to  get  the  goods 
from  the  plaintiff  as  soon  as  possible,  and  to  see  that  they  were  all 
right,  and  to  send  them  over  to  him.  The  defendant  was  then  exa- 
mined; and,  like  the  plaintiff,  he  gave  a  somewhat  different  accooot 
from  Phelan,  as  to  his  authority  to  Phelan.  This  is  not  now 
material,  as  the  jury  have  found  what  goods  were  in  fact  ordered. 
Immediately  on  the  arrival  of  the  goods  at  Sheffield,  the  defendant 
refused  to  accept  them,  and  left  them  at  the  railway  station  for 
the  plaintiff's  use,  and  so  wrote  to  the  plaintiff. 

At  the  close  of  the  case,  the  Counsel  for  the  defendant  required 
the  learned  Judge  to  direct  a  verdict  for  the  defendant,  on  tb« 
grounds,  first,  that  there  was  no  sufficient  acceptance  of  the  goods 
by  the  defendant  to  satisfy  the  Statute  of  Frauds ;  and,  secoodlj, 
that  as  the  plaintiff  had  admittedly  sent  more  goods  than  were 
ordered,  or  Mr.  Phelan  had  authority  to  accept,  the  defendant 
was  entitled  to  avail  himself  of  the  objection,  and  that  he  was 
not  bound  to  set  aside  or  return  the  goods  sent  in  excess,  and 
to  take  the  portion  ordered  ;  but  that  he  was  at  liberty  to  reject  the 
entire  as  he  did.  The  learned  Judge  refused  so  to  rule,  but  left  to  the 
jury  the  question,  whether  Mr.  Phelan  was  authorised  by  the  defend- 
ant to  accept  the  goods  ordered  by  him,  and  if  so,  whether  he  bad 
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accepted  them,  and  that  if  he  had,  thej  should  find  for  the  plaintifij   £.  T.  1 864. 
for  the  Talae  of  the  goods  so  ordered,  and  not  merely  at  the  prices 
charged  in  the  invoice  and  bill  of  particulars,  which  was  in  fact  a 
copy  thereof.     The  reason  of  this  latter  direction  was,  that  the 
plaintiff,  in  his  evidence,  stated  that  if  he  was  to  have  supplied  a 
smaller  portion  of  the  forms  than  what  he  forwarded,  the  prices 
would  have  been  much  higher  than  in  proportion  with  the  prices 
charged  for  the    larger   quantities  in  the  invoice.      Under  this 
direction  the  jury  found  a  verdict  for  the  plaintiff  of  £18.  4s.  6d. 
instead  of  £33.  7s.  2d.,  the  sum  claimed  by  the  plaintiff;  and  they 
annexed  to  the  finding  a  list  showing  the  component  items  of  the 
sum  of  £16.  4s.  6d.     On  comparison  of  this  list  with  the  invoice,  it 
will  \>e  found  that  several  items  of  stationery,   and  some  other 
matters,  were  altogether  rejected  by  the  jury,  as  not  having  been 
at  all  ordered  by  the  defendant  or  Mr.  Fhelan.    In  several  other 
instances,  the  quantities  charged  for  by  the  jury  did  not  amount  to 
more  than,  one-half  the  quantities  forwarded  to  Sheffield,  and  of 
course  included  in  the  invoice  and  bill  of  particulars,  and  for  these 
the  jury  allowed  higher  prices  than  claimed  in  the  invoice  with 
respect  to  this  latter  class.    It  may  be  stated,  that  in  some  instances 
the  excess  was  palpable;  one  only  of  some  books  of  a  particular 
description  having  been  ordered,  while  in  some  instances  two  or 
more  were  sent,  while  in   other   instances   the  excess  may  have 
resulted  from  the   vagueness  or  generality  of  the   order  given, 
namely,  "  as  few  as  possible."     The  question  therefore  is  whether, 
under  such  circumstances,  the  present  verdict  can  stand.     I  need 
scarcely  say  that,  sitting  here  in  this  Court,  we  have  no  power  to 
overrule  well-considered  cases,  decided  by  a  Court  of  co-ordinate 
jurisdiction,  much  less  the  decision  of  the  Court  of  Error,  here  or 
in  Westminster.     The  good  sense  of  this  rule  is  obvious ;  if  in  such 
cases  each  Court  was  at  liberty  to  act  on  its  own  notion  of  what 
the  law  ought  to  be,  the  result  would  be  that  the  law  would  be  in 
that  state  of  uncertainty  that  no  Counsel  would  be  able  to  advise 
his  client  as  to  his  rights  or  liabilities.     This  being  so,  I  may  now 
state  that,  in  the  opinion  of  the  majority  of  the  Court,  namely,  my 
Brothers  Ball,  and  Keogh,  and  myself,  this  case  is  concluded  by 
VOL.  16.  63  L 


498 


COMMON  LAW  REPORTS. 


SHANRON 

V, 
BABLOW. 


£.  T.  1864.  authority,  and  cannot,  in  our  opinion,  on  any  intelligible  grounds, 

^_  — , '  be  distinguished  from  the  case  of  Levi/  y.  Green  (a),  and  the  same 

case  on  appeal  (6) :  and  I  may  here  state  that  the  attention  of  Mr. 
Justice  O'Brien  was  not  called  to  this  case  at  the  trial ;  and  I  am 
at  liberty  to  say  this  much,  that  if  it  had  been,  his  ruling  would 
have  been  different.  The  facts  of  that  case  were  these: — ^the  action 
was  fen:  goods  sold  and  delivered,  and  the  plaintiff  claimed  the 
price  of  the  entire  goods  sent,  which  consisted  altogether  of  eight 
or  nine  items  of  delft,  forwarded  by  a  manufacturer,  in  pursuance 
of  an  order  given  by  the  defendant  to  the  plaintiff's  agent.  Of 
these  items,  the  first  ^ye  or  six  were  quite  correct ;  with  respect  to 
one  item,  a  smaller  quantity  had  been  sent  than  ordered,  namely, 
three  sets  of  dishes  instead  of  six.  These  several  items  amounted 
to  five  or  six  pounds.  In  addition  to  those  items  so  ordered,  other 
things,  amounting  in  value  to  some  twenty-five  or  twenty-six 
shillings,  not  ordered,  were  sent.  At  the  trial,  before  the  Sheriff  of 
Bristol,  the  case  was  defended  principally  on  the  ground  that  the 
goods  had  not  been  sent  within  a  reasonable  time,  and  therefore 
that  the  defendant  was  justified  in  rejecting  them ;  but  on  the  new 
trial  motion  in  the  Court  of  Queen's  Bench,  the  objection  taken 
was  that  goods  not  ordered  having  been  included  with  those 
ordered,  defendant  was  entitled  to  reject  the  entire.  At  the  trial, 
some  evidence  had  been  given,  in  order  to  establish  a  custom  of  the 
trade,  that  when  a  crate  of  such  goods  were  ordered,  and  when  the 
goods  ordered  did  not  fill  the  crate,  it  was  usual  to  send  others 
sufficient  for  that  purpose,  on  an  implied  understanding  that  if  the 
customer  did  not  approve  of  them  he  was  to  be  at  liberty  to  return 
them ;  but,  as  I  collect,  the  opinion  of  the  jury  as  to  the  existence  of 
any  such  custom  was  not  taken ;  but  the  Shetiff  acted  on  that 
view  of  the  case,  and  a  verdict  was  found  for  the  plaintiff,  for  the 
•price  of  the  goods  actually  ordered,  excluding  of  course  those  not 
ordered.  I  do  not  think  it  necessary  to  refer  to  the  arguments  of 
Counsel,  but,  as  there  was  a  difference  of  opinion  amongst  the 
Judges,  it  is  necessary  to  see  exactly  what  the  grounds  of  that 
difference  were.     Lord  Campbell,  C.  J.,  was  decidedly  of  opinion 

(a)  8  El.  &  Bl.  375.  (6)  1  El.  ft  El.  969. 
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that  the  defendant  was  not  liable ;  that  the  plaintiff,  having  sent  in  E.  T.  1 864. 

one  parcel,  goods  not  ordered,  with  those  which  were  ordered,  in-  _- 

eluding  all  in  one  invoice,  had  no  right  to  impose  on  the  defendant 

the  trouble  of  separating  the  part  ordered  from  that  not  ordered ; 

and  by  accepting  part,  to  run  the  risk  of  having  been  taken  to  have 

accepted  all.     He  suggests  ^at  cases  might  occur  in  which  vendors 

might,  in  terms,  send  with  the  goods  ordered  samples  of  other 

goods,  the  receipt  of  which  would  not  cast  on  the  purchaser  either 

risk  or  trouble,  but  that  in  the  case  before  them  such  circumstances 

did  not  occur.     Mr.  Justice  Wightman's  judgment  I  da  not  think 

it  necessary  to  refer  to,  as  he  virtually  concurs  in  the  view  taken 

by  Lord  Campbell :   but  it  is  necessi^ry  to  refer  particularly  to 

the  judgment  of  Mr.  Justice  Erie,  as  he  and  Mr.  Justice  Coleridge 

differed  from   Lord  Campbell  and  Mr.  Justice   Wightman.     He, 

after  stating  the  facts  of  the  case  says : — "  The  facts  seem  to  be, 

'^  that  there  being  space  in  the  crate,  the  extra  articles  were  put 

'*  in  by  way  of  dunnage,  as  it  were ;"  and  he  considers  the  case  as 

if  the  accompanying  letter  or  invoice  had  in  fact  stated, — we  take 

the  liberty  of  sending  some  articles  which  you  may  keep  or  return 

as  you  please ;  and  he,  in  fact,  considered  that  such  was  the  effect  ^ 

of  what  had'*been  done,  and  that  the  rejection  by  the  defendant 

was  not  at  all  on  the  ground  of  the  excess  in  the   goods  sent, 

which  he  considered  as  a  mere  afterthought  on  the  part  of  the 

defendant's  advisers.     The  Judges  of  the  Queen's  Bench  being 

thus  equally  divided,  the  case  was  brought,  as  was  to  be  expected, 

to  the  Court  of  Appeal,  where  the  judgment  of  the  Queen's  Bench, 

which  was  in  accordance  with  the  opinions  of  the  Chief  Justice 

and  Mr.  Justice  Wightman,  was  unanimously  affirmed.    The  several 

Judges   gave   their  reasons   at  length,  which  I   do  not  think  it 

necessary  to  refer  to  in  detail,  the  substance  being,  that  the  goods 

not  ordered,  having  been  sent  in  one  parcel  and  in  one  invoice  with 

the  goods  ordered,  they  could  not  properly  have  been  considered 

as  goods  sent  on  sale  and  return ;  and  that  the  defendant  was  not 

bound  to  incur  the  risk  of  accepting  all,  by  in  fact  accepting  the 

parts  ordered  by  him.     Now,  to  apply  not  merely  the  facts,  but 

also  the  reasoning  of  all  the  Judges  in  that  case  to  the  facts  in 
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£.  T.  1864.  the  present  case,  it  occurs  to  me  that  there  are  no  possible  groands 

for  concluding  that  in  the  present  case  any  portion  of  the  goods 
were  sent  as  it  were  on  approbation,  or  sale  and  return  ;  tbej  are 
all  included  in  tbe  one  package,  without  any  reason  for  it,  such 
as  suggested  by  way  of  dunnage  in  the  case  in  England ;  they  are 
included  in  one  invoice,  and  the  action  is  .brought  for  the  en- 
tire amount,  and  the  invoices  are  at  prices  or  rates  quite  different 
from  what  they  would  have  been  if  only  a  portion  of  the  goods 
were  to  be  retained.  There  is  not  in  the  present  case  any  pretence 
for  an  alleged  usage  of  trade ;  the  defendant  is  not  a  trader  at  all, 
and,  therefore,  it  occurs  to  me  as  idle  to  suggest  that  tbe  plaintiff 
intended  to  send  any  portion  of  the  goods  on  sale  or  return,  or 
that  the  defendant  could  or  ought  to  have  thought  so.  fie  it 
recollected  that  several  items  rejected  by  the  jury  consisted  of 
books  and  forms  specially  printed  and  forwarded  for  the  Sheffield 
cemetery.  How  can  it  be  supposed  these  articles  were  sent  on 
sale  or  return  ?  But  it  has  been  argued  by  the  plaintiff's  Counsel 
that  the  order  given  by  the  plaintiff  was  vague  and  uncertain, 
and  therefore  not  within  the  general  rule.  Surely  this  argument 
cannot  apply  to  several  portions  of  the  goods  sent,  and  rejected 
.  by  the  jury ;  for  instance,  with  respect  to  the  five  or  six  pounds' 
worth  of  stationery,  and  steel  pens  and  pencils,  not  ordered  at  all ; 
nor  can  it  apply  to  those  items  in  which,  for  instance,  only  one 
book  of  a  particular  kind  was  ordered,  and  two  or  more  sent.  If 
this  argument  were  to  apply  at  all,  it  could  only  be  to  those  items 
in  which  no  particular  quantity  was  ordered,  and  the  jury  held 
that  an  excessive  and  unreasonable  quantity  had  been  sent.  Bot 
even  with  respect  to  such  a  case,  if  a  tradesman  accepts  a  genend 
order,  such  as  I  have  stated,  what  principle  or  authority  is  there  for 
the  proposition  that  he  can  exceed  it  in  an  unreasonable  manner, 
and  throw  on  the  defendant  the  difficulty  and  risk  of  determining  at 
his  peril  what  is  a  reasonable  quantity,  and  accepting  so  much, 
and  rejecting  the  remainder.  I  am  not  aware  of  any  principle  or 
authority  in  favor  of  such  a  proposition.  I  see  no  hardship  in  a 
tradesman,  before  he  executes  such  an  order,  being  obliged  to  apply 
to  his  customer  and  obtaining  greater  particularity  as  to  the  order, 
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or,  should  he  omit  to  do  so,  being  obliged  at  his  peril  to  send  only  a  £.  T.  1 864. 

./.  .    «  ,.  ,        ,      .     Common PUa8 

reasonable  quantity;  or,  if  not,  to  inform  his  customer  that  he  is 

obliged  to  take  only  what  he  may  require.    But  that  the  tradesman  is 

to  be  at  liberty  to  execute  such  an  order  as  he  pleases,  and  then  hold 

the  customer  responsible  for  what  the  jury  may  consider  a  reasonable 

quantity,  I  do  not  understand.    I  can  quite  understand,  that  if  an 

order    is  vague,  a,  jury  may  be  justified   in   not   holding  a  yery 

tight  hand  as  to  what  may  be  considered  a  fair  compliance  with 

such  an  order ;  but  where,  as  in  the  present  case,  even  if  it  were 

confined  to  those  items,  the  jury  have  found  that  more  than  double  a 

reasonable  quantity  has   been  sent,  I  cannot  find  any  grounds  to 

satisfy  me  that  the  defendant  in  such  a  case  is  at  all  liable  for  any 

portion   of  the  goods  so  sent.     I  need  not  say,  that  even  if  the 

plaintiff's  argument  were  well  founded  on  this  part  of  the  case,  it 

would  avail  him  nothing;   as,  if  the  majority  of  the  Court  are 

right  in  the  view  ihey  take  of  Levy  v.  Greene,  the  stationery  and 

other  articles  not  ordered,  and  the  instance  in  which  one  book  of 

forms  was  ordered,  and  more  than  one  sent,  would  of  themselves 

be  decisive  of  the  case. 

In  conclusion,  therefore,  I  can  only  say,  that,  having  regard  to 

the  facts  in  the  case  of  Levy  v.  Greeny  and  the  principle  decided 

in  yiat  case,  we  are  utterly  unable  to  distinguish  it  from   the 

present,  or  to  uphold  the  verdict  obtuned  by  the  plaintiff,  and  must, 

therefore,  make  absolute  the  conditional  order  for  a  new  trial. 
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M<ENALLY  and  others  v.  WETHERALL  and  others. 

April  26.  27. 

A   will    con-  This  was  an  ejectment  on  the  title,  brought  by  the  plaintiffs,  to 

tained   a    de- 

Tise   in   these  recover  the  lands  of  Tulljharmon,  in  the  county  of  Monaghan,  and 

leave    to   my  mesne  rates  from  the  3rd  of  November  1851.      The  defendants 

mTe^tato'  T^i  *^^^"  Gubbins   and   Eleanor   Smith  took   the   ordinary  statutable 

of^^^i^ti!  defence.      At   the   trial   before   Fitzgerald,  J.,   at   the  Monaghan 

sess;   and,  in  Spring    Assizes,    1864,   it   appeared   that   a   person   named  John 
case  he  has  no      "^      ■»  »  »  rr  «- 

heir,  at  the  de-  M^Enally  had  been  the  owner  in  fee-simple  of  the  lands  in  ques- 
mise    of    said 

M.M.,m7es-  tion,  and  that,  by  his  will  dated  the  9th  of  June  1837>  he  devised 
tate  and  free- 
hold  to  be  the  estate  in  the  following  terms  :— "  I  leave  to*  my  brother  Michael 

first    heir-at.    "  M'Enally  my  estate  of  Tullyharmon,  and   the   residue  of  all  I 

died    without  "  possess ;   and,  in  case   he   has   no   heir,   at   the   demise  of  said 

iS^^k^'^dow    "  Michael  M*Enally,  my  estate  and  freehold  to  be  given  to  the 

who  continued  ,c  fi^st  heir-at-law."     The  testator  afterwards  died,  and  his  brother 
m    possession 

till  the  bring.  Michael  entered  into  possession,  and  died  several  years  since,  leavbg 
ing  of    the  .  ^  i  u 

ejectment    by  no  children,  but  only  a  widow,  the  defendant  Eleanor  Smith.    The 

the     nephew 

and    heir-at-     plaintiff  was  the  nephew  and  heir-at-law  of  both  brothers ;  and  he 

law    of    both 

brothers.  The  claimed  the  estate  under  the  limitation  in  his  uncle's  will. 

widow    daim— 

ing    under   a       At  the  close  of  the  plaintiff's  case.  Counsel  on  behalf  of  the 

device    to    uAC 

for  life  by  M.  defendants  called  on  the  learned  Judge  to  nonsuit  the  plaintiff,  or 
^ecut^  "a      direct  a  verdict  for  the  defendants,  on  the  ground  that,  even  if 

disentailinff       ^j^     Counsel  for  the  plaintiffs  were   correct  in  their  constractioo 
deed,    under  '^ 

the  supposition  ^f  ^[,q  ^ju    j^  such  case  the  widow  of  Michael   would   be  en- 
tbat    he    was 

tenant  in  tail,  titled  to  dower,  and   that  she  was^  at  the  time  of  the  bringing 
—aw,     that  '  *      *  **/ 

the  devise   to  of  the  ejectment,  in  lawful  possession  of  the  one  undivided  third 
the  first  heir- 
at-law  was  an  of  the  lands  in  dispute,  and  that  her  possession,  which  was  lawful, 

executoxy   de- 
vise   over    a  and   had   been  acquiesced  in,  could  not  be  determined  without  a 

fee  and  not  a  demand  of  possession.     The  learned  Judge  having  declined  to  non- 

ovCT^fter  an  ^"*^  ^^  direct  a  verdict  for  defendants,  evidence  was  given,  on  the 
estate  taiL 

Held  aho,  that  the  widow's  daim  to  dower  out  of  the  lands  did  not,  in  the  absence 
of  an  assignment  of  dower,  give  the  widow  an  immediate  estate  in  the  lands;  and 
that  an  ejectment  was  maintainable  without  a  demand  of  possession. 
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part  of  the  defendants,  that  the  defendant  Eleanor  was  the  widow  E.  T.  1864. 
of  Michael,  and  that  at  his  death  in  1851  she  came  into  possession  ^—  ^  ^ 
of  the  lands,  and  so  had  since  continued,  by  herself  and  persons 
claiming  under  her;  that  Michael,  claiming  to  be  tenant  in  tail  wsthebalIi 
under  the  above  devise,  executed  a  disentailing  deed  in  1839»  and 
that  by  his  will  he  devised  the  lands  in  question  to  the  defendant 
Eleanor  for  her  life,  and  at  her  decease  to  whoever  would  then 
be  his  (Michael's)  heir.  It  was  contended  that  Michael  took  an 
estate  tail  under  the  will  of  John,  and  had  acquired  the  fee-simple 
under  the  operation  of  the  disentailing  deed,  and  that  under  his 
will  the  defendant  Eleanor  was  entitled  to  an  estate  for  her  life. 
At  the  close  of  the  case  on  both  sides,  and  both  parties  agreeing 
that  there  was  no  question  of  fact  in  controversy  for  the  deter- 
mination of  the  jury,  and  as  to  the  amount  of  mesne  rates,  the 
learned  Judge  directed  a  verdict  for  the  defendants,  and  requested 
the  jury  to  ascertain  the  amount  thereof.  His  Lordship  reserved 
leave  for  the  plaintiff  to  move  the  Court  to  set  aside  the  verdict,  and 
enter  a  verdict  for  the  plaintiff  for  the  whole  or  such  portion  of  the 
lands  in  question  as  to  the  Court  should  seem  proper,  if,  on  the 
construction  of  the  will  of  said  testator  John,  the  Court  should 
be  of  opinion  that  the  plaintiffs  were  entitled  to  maintain  the  action, 
either  as  to  the  whole  or  a  part  of  the  lands;  also  to  enter  a 
verdict  for  the  plaintiff  for  mesne  rates.  His  Lordship  expressed 
no  opinion  as  to  the  construction  of  the  will;  but,  for  the  sake 
of  convenience,  he  directed  a  verdict  for  the  defendants.  A  con- 
ditional order  having  been  obtained  to  change  the  verdict  for 
the  defendants  into  one  for  the  plaintiffs,  pursuant  to  leave  re- 
served, cause  was  now  shown  on  behalf  of  the  defendants  by — 

H.  Law^  with  whom  was  Beytagh. 

A  demand  of  possession  was  necessary,  inasmuch  as  the  widow 

was  in  undisturbed  possession  for  nearly  fourteen  years,  and  her 

claim  for  dower  attached.    The  assignment  of  dower  by  the  heir 

^  required  no  livery,  simply  assent ;  and,  at  all  events,  she  had  such 

an  equitable  title  as  required  a  demand  of  possession :   Doe  v. 
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£.  T.  1864.  JRussett(a)i   Winierseale  v,  Neweomen{b).     Secoodly;  the  wordi 

CoMJMon  PietiM 
^^  -y  of  the  will  give  an  estate  tail  to  Michael,  and  the  remainder  over 

was  therefore  barred  by  the  disentailing  deed.      The  words  ^^io 


V. 


WBTHEBALL  caso  he  faas  no  heir "  mean  an  heir  of  bis  body.    Doe  ▼.  Frost  (e) 

will  be  relied  on  at  the  other  side,  but  is  clearly  distinguishable. 
The  words  were,  '^and  if  the  said  W.  Frost  should  have  no 
*'  children,  child,  or  issue,  the  said  estate  is,  on  the  decease  of  the 
'*  said  W.  Frost,  to  become  the  property  of  the  heir-at-law."  WjfU 
y.  Lewis  (if)  i  Peyton  v.  Lambert  (e);  Thorpe  ▼.  Tkorpe^); 
Jones  V.  Ryan  (g). 


Harrison  and  Adair, 

The  demand  of  possession  was  not  necessary,  in  order  to  deter- 
mine the  plaintiff's  right  of  possession.  She  had  no  estate,  as 
dower  had  not  been  assigned :  Park  on  Dower,  p.  283 ;  Co.  LiL 
34  b,  37  a ;  Doe  d.  Thomas  v.  Roberts  {h) ;  Cole  on  Ejeetmenij 
p.  59-  With  regard  to  the  other  point ;  the  limitation  over  to  the 
heir  was  an  executory  devise,  after  an  estate  in  fee-simple,  and 
could  not  be  barred  by  a  disentailing  deed.  In  Parker  v.  Birks{i)  a 
testator  devised  to  his  brother,  H.  W.,  his  heirs  and  assigns  for  ever, 
two-thirds  of  his  real  estate,  and  to  his  nephew,  W.  S.,  the  remain- 
ing one- third  of  his  real  estate,  and  to  his  heirs  and  assigns  for 
ever ;  but  in  case  W.  S.  should  die  without  child  or  chifdren  of  bis 
body,  lawfully  begotten,  he  devised  to  the  children  of  W.  S.,  their 
heirs  and  assigns  for  ever,  on  the  decease  of  the  aforesaid  W.  S., 
the  part  of  his  said  real  estate  devised  to  said  W.  S.  It  was  held 
to  confer  an  estate  in  fee-simple  upon  W.  S.,  subject  to  be  defeated 
by  an  executory  devise,  if  at  his  decease  there  should  be  no  issae  of 
W.  S.  living.  So  in  Ex  parte  Davies  {k\  the  devise  was  of  residu- 
ary, real  and  personal  estate,  to  A,  his  heirs,  executors,  administrators 
and  assigns,  provided  that  if  A  should  die  without  leaving  anj 


(a)  4  Ir.  Law  Bep.  170. 

(c)  3  B.  &  Aid.  546. 

(e)  8  Ir.  Com.  Law  Bep.  485,  489. 

(jf)  9  Ir.  Eq.  Bep.  249. 

(i)  2  Sim.,  N.  S.,  114. 


(6)  1  Jones,  496. 
{d)  1  Atk.  432. 
09  I  H.  &  C.  326. 
(A)  16  M.  &  W.  77a 
(A)  1  K.  &  J.  136. 
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lawful  issae  of  his  body,  the  real  estate  should  at  his  death  be  E.  T,  1864. 

_..__.  -  ,    ,  ,    ,«         «     Common  Plea$ 

divided  into  two  equal  parts,  and  the  testator  gave  one  half  to  B,     >  ^  ■  ^  — ^i 

his  heirs  and  assigns,  and  the  other  to  C,  his  heirs  and  assigns,  ^ 

B  having  it  in  his  power  to  provide  for  the  children  of  his  two  wetheball 

sisters.    Vice-chancellor  Lord  Cran worth  held  that  there  was  a  gift 

in  fee  to  A,  with  an  executory  devise,  to  take  effect  on  his  death,  if 

he  left  no  issue.     The  words  in  Wyld  v.  Lewis  only  gave  an  estate 

for  life,  unless  an  estate  tail  be  implied.  Here  the  words  are  sufficient 

to  give  to  the  first  taker  an  estate  in  fee-simple.     Jones  v.  R^/an  is 

easily  distinguishable,  as  the  gift  over  was  not  referable  to  the 

period  of  the  death  of  the  first  taker.     They  also  cited  Stratfield  v. 

Powell  (a) ;  2  Jarman  on  Wills,  p.  492 ;  Hawkins  on  Wills,  pp.  206, 

207 ;  Tudor* s  Leading  Cases,  p.  552. 

Beyiagh^  in  reply,  on  the  first  part  cited  O'Brien  v.  Bernard  (6), 
and  on  the  second  he  cited  Lewis  on  Perpetuities,  p.  311. 

Cur,  adv,  tmli. 


MONAHAN,  C.  J. 

We  are  satisfied  that  this  case  cannot  be  distinguished  from  the       jip^n  27. 
case  of  Parker  v.  Birks{c),  and  the  other  case  of  Ex  parte 
Davies  (d),  relied  on  by  the  plaintiffs,  and  we  must  therefore  set 
aside  the  nonsuit,  and  give  judgment  for  the  plaintiffs. 

(a)  1  B.  &  B.  ].  (6)  6  It.  Law  Efep.  6. 

(c)  1  K.  &  J.  136.  (<0  2  Sim.  N.  S.,  114. 


▼OL.  15.  64 
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E.  T.  1864. 

Common  Pleas 


STUBBER  and  others  v.  ROE  and  others. 


Ayr  a  21. 


A  tenant  in  J.  E.  Walsh  (with  whom  was  J.  P.  Hamilton)  moved,  on  behalf 
common     has 

no  right  to  of  Parnell  Robert  Maillard,  in  the  plaint  called  PameU  v.  MaiUard, 
nse  the  name 

of  his    co-te-  who  had  been  named  as  a  party  plaintiff  in  the  writ  of  sommons 
nant  in  com- 
mon as  a  CO-  and  plaint  in  ejectment  in  this  cause,  that  the  name  of  said  PameU 

action  of  eject-  Robert  Maillard  be  struck  out  of  said  writ,  he  never  having  author- 
payment  '  of '  ^^^^  ^"^^  proceeding,  nor  consented  that  his  name  should  be  made 
hte  *  c^MnH  "®®  ^^  ^  ®"^^  plaintiff,  or  otherwise ;  and  that  Nicholas  Stubber 

and  the  Coort  ^^^^^  Catherine  Winter,  the  parties  named  as  co-plaintiffs  in  said 
will,    on   mo-  *^  *^ 

tion  at  the  in-  ^rit  or  Richard  Wilkinson,  who  now  appeared  in  said  writ  as 
stance  of  the 

party     whose  attorney  for   the   plaintiffs,  do  pay  the  costs  of  the  motion.    It 
name    is   em- 
ployed,  direct  appeared,   by  the   affidavit  filed   in  support  of  the   motion,  that 
the  name  to  be 
strnck  ont,  and  the   name   of  Maillard   had   been   used   as  a  co-plaintiff  in  this 

attorney  to  pay  ^°^  several  other  actions  of  ejectment  for  non-payment  of  rent, 
ecos  .  without  his  knowledge,  sanction  or  consent.     He  also  denied  hid 

having  assented  to  the  use  of  his  name  in  any  former  proceed- 
ings, at  the  suit  of  the  other  co-plaintiffs,  relating  to  the  same 
property. 


Sergeant  Armstrong  and  Buchanan^  contra,  contended  that, 
as  Maillard  was  admittedly  a  co-devisee  of  the  lands  in  question 
under  the  will  of  the  Rev.  Sewell  Stubber,  the  co-plaintiffs 
were  entitled  to  use  his  name  along  with  theirs  in  the  ejectment 
proceedings.  The  plaintiff's  attorney  had  acted  on  the  bona 
Jide  assumption  that  he  had  the  consent  of  Maillard  to  use  his 
name. 

MONAHAM,  C.  J. 

In  this  case,  and  in  two  others,  an  application  has  been  made 
to  the  Court  by  a  party  joined  as  a  co-plaintiff  in  an  ejectment 
for  non-payment  of  rent,  to  strike  out  his  name,  on  the  ground 
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of  the  same  having  been  so  used  without  his  authority,  and  con-  E.  T.  1864. 
trary  to  his  wish.  No  question  has  been  raised  here  as  to  the 
fact  of  these  motions  having  been  brought  forward  in  time ;  and 
the  only  question  in  the  case  is,  whether  the  other  plaintiffs 
had  a  right  to  use  the  name  of  the  dissentient  co-plaintiff.  The 
alleged  title  of  the  co-plaintiffs  appears  to  have  accrued  under  a 
will  made  several  years  ago,  under  which  the  property  vested 
in  several  co-devisees,  of  whom  four  are  now  surviving.  Whe- 
ther the  present  co-plaintiffs  are  in  fact  entitled  to  maintain  this 
ejectment  is  a  question  with  which  we  have  nothing  to  do.  We 
must  take  it  for  granted  that  the  ejectment  has  been  brought 
by  three  of  the  plaintiffs,  with  the  bona  fide  intention  of  reco- 
▼ering  their  proportion  of  the  rents,  by  the  eviction  of  the  tenancy. 
But  their  co-devisee,  whom  they  have  joined  in  the  action,  says, 
*'  I  will  not  be  a  co-plaintiff  along  with  you ;  and  you  have  no 
^' right  to  coerce  me  to  go  to  law,  to  recover  property  which  I 
''do  not  claim,  and  which,  even  if  entitled  to,  I  do  not  choose 
"  to  go  to  law  for."  It  is  then  suggested  that  the  latter  is  in 
collusion  with  the  defendant.  This  he  denies;  but  he  further 
says  that,  whether  he  is  or  not,  the  other  plaintiffs  have  no  right 
to  use  his  name  against  his  will.  Plaintiffs'  Counsel  have  not 
been  able  to  furnish  us  with  any  cases  in  which  the  Court  have 
compelled  parties  to  allow  the  use  of  their  names,  unless  where 
they  have  been  trustees  for  the  others.  It  is  one  of  the  incidents 
of  the  character  of  a  trustee,  that  a  Court  of  Law  will  inter- 
fere, and  coerce  him  to  allow  his  name  to  be  used.  But  that 
applies  only  to  the  case  of  an  actual  trustee;  for,  in  Montgo- 
mery  v.  Montgomery  (a),  where  a  trust  had  legally  devolved  upon 
an  individual,  by  a  renewal  having  been  taken  in  his  name,  but 
who  did  not  however  choose  further  to  assume  the  burden  of  the 
trusteeship,  the  Court  held  that  it  had  no  authority  to  force  him 
to  sue,  or,  what  was  equivalent  to  it,  to  allow  his  name  to  be 
used  as  a  co-plaintiff.  We  do  not  think  that  we  have  power  to 
do  80  herel  The  co-tenant  is  not  in  any  point  of  view  a  trustee ; 
noc  have  we  a  right  to  control  his  conduct,  as  if  he  filled  that 


(a)  6  Ir.  Com.  Law  Rep.  529. 
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£.  T.  1864.  character.    No  doabt  the  other  plaintiffs  may  be  placed  in  great 

Common  Pieas    _.  _     ,       .       ,  .       .   .  ^  .  ^  - 

difficultj  in  the  maintaining  of  ad  ejectment  for  non-payment  of 
rent  by  three  out  of  four  co-lessors ;  but  that  consideration  can- 
not influence  our  judgment  If  three  of  four  co-owners  were  to 
bring  an  ejectment  on  the  title,  they  might  recover  pro  tatUo* 
Without  saying  what  might  be  the  effect  of  bringing  an  eject- 
ment for  non-payment  of  rent  in  this  way,  all  that  we  at  present 
decide  is,  that  we  have  no  power  to  force  the  party  who  has 
brought  forward  this  motion  to  be  a  co-plaintiff;  he  being  neither 
expressly  a  trustee,  nor  placed  in  a  situation  involving  a  trust. 
The  motion  must  therefore  be  granted;  and,  as  the  plaintiff's 
attorney  has  used  his  name  without  authority,  he  must  indem- 
nify this  party,  by  paying  the  costs  of  this  motion.  An  attorney 
has  no  right  to  use  the  name  of  another  upon  the  instructions 
of  his  own  client,  unless  he  be  satisfied  that  he  had  authority  so 
to  do. 


^  T.  1864.  DAWSON  v.  COLEMAN. 

Nov.  2,  22. 

The  plaintiff,  J,  D.  RoBiNSON  (with  whom  was  Z>.  C.  Heronj  moved,  on  behalf 
in  an  action  of 

contract,  who  of  the  defendant,  for  an  order  that,  in  accordance  with  the  97tk 

was  an  officer 

of  the  Conrt  Section  of  the    Common  Law  Procedure  Act  1856,  the  Taxing- 

of    Chancery, 

resided  for  the  Master  do  review  his  taxation  of  the  plaintiff's  costs  in  this  action, 

Sejear  intbe  ^°^  ^^^^  plaintiff  be  disallowed  all  costs  in  the  action ;  on  the  grouod 
Hn^°?i^  lUso  ^^^^'  ^^^^^  ^"^  ^^  ^^^  ^^^^  ^^  ^^®  commencement  of  this  action, 
^fhin    \^T^  ^^^  ^^^  plaintiff  and  the  defendant  resided,  and  still  reside,  within 

Eaat  Riding  of  ^jj^  ^^j  riding  of  the  county  of  Cork,  and  within  the  jurisdiction 
the  county  of  "^  >  "^  ^^ 

Cork,     where 

also  defendant  resided  permanently,  and  the  cause  of  action  arose.     The  plaintiff 

haying  recovered  a  sum  not  exceeding  £20,  the  Taxing>Master  allowed  half  costs. — 

Heldt  on  a  motion  to  review  taxation,  on  the  ground  that,  under  the  Common  Law 

Procedure  Act  1856,  s.  97t  no  costs  ought  to  have  been  allowed,  that  the  plaintiff 

was  entitled  to  half  costs,  inasmuch  as  his  house  in  the  county  of  Cork  was  not  his 

usual  residence. 

Moffett  ▼.  M'Termn  (6  Ir.  Jur.  177)  followed. 
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of  the  Assistant-Barrister  of  that  riding ;  and  that,  pending  such  M.  T.  1864. 

.  .  i»i  ./t>*y>.  ^  m        1         !..«•        «    Common  PUas 

review,  execution  of  the  writ  ox  ji,  fa.  issued  by  the  plaintiff,  and     ^-^-v ' 

directed  to  the  Sheriff  of  the  county  of  the  city  of  Cork,  for  reco-  ^ 

very  of  the  amount  of  said  costs  as  taxed  and  certified,  be  stayed,  or,     coleman. 

in  case  the  amount  of  said  writ  had  been  already  levied,  then  that 

said  Sheriff  or  the  plaintiff  (if  the  amount  had  been  paid  over  to 

him)  do  bring  in  and  lodge,  with  the  proper  officer  of  this  Court,  to 

the  credit  of  this  cause,  so  much  of  the  sum  so  levied  as  may  be 

equal  to  the  amount  of  said  costs.     The  motion  originally  came 

on  to  be  heard  before  O^bibn,  J.,  in  Chamber,  who  directed  it 

to  stand  over  for  the  Full  Court 

It  appeared,  by  the  affidavit  of  the  defendant,  that  the  action 
had  been  brought  for  breach  of  contract  relative  to  a  mill,  situate 
at  Millfield,  in  the  county  of  Cork,  in  which  action  the  plaintiff 
claimed  £66.  2s.  Od.,  but  only  recovered  a  verdict  for  £1.  18s.  2d. ; 
that  the  cause  of  action  sued  for  on  the  summons  and  plaint  was 
wholly  within  the  jurisdiction  of  the  Assistant-Barrister  of  the 
east  riding  of  the  county  of  Cork,  and  that,  before  and  at  the 
time  of  the  commencement  of  the  suit,  both  plaintiff  and  defendant 
resided,  and  still  reside  within  said  riding ;  that  for  the  past  three 
years  plaintiff  has  had  and  still  has  a  residence  at  Belleview,  near 
Mallow,  in  said  county,  where  plaintiff  had  been  in  the  habit  of 
spending  from  four  to  ^'9e  months  of  each  of  said  three  years.  The 
Taxing-Master  had  allowed  plaintiff '  half  costs,  under  the  Com- 
mon Law  Procedure  Amendment  Act  1853,  s.  243.  On  the  other 
hand,  the  plaintiff  deposed  that  his  fixed  and  permanent  resi- 
dence was  then,  and  for  upwards  of  thirty-six  years  last  past  had 
been,  in  the  neighbourhood  of  the  city  of  Dublin,  where  he  was 
obliged  to  reside,  holding,  as  he  did,  the  office  of  clerk  of  appear- 
ances and  writs  in  her  Majesty's  High  Court  of  Chancery  in 
Ireland ;  and  that  for  upwards  of  twenty  years  his  fixed  and  per- 
manent residence  had  been  and  still  was  at  No.  30  Pembroke-place, 
in  the  county  of  Dublin,  where,  and  not  at  Belleview,  plaintiff 
resided  on  the  30th  of  May  previous,  which  was  the  date  of  the 
issue  of  the  summons  and  plaint,  and  thence  up  to  the  month  of 
July  following;  that  his  house  at  Belleview  was  not  his  general 
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M.  T.  1864.  voter  of  the  coantj  of  Cork,  as  a  rated  occupier  in  that  conntj, 
^—  -  y     .>     in  respect  of  his  said   house.      But  still  the   question  remainB, 

DAWSON 

^  whether  he  does  reside  within  the  meaning  of  the  97th  section, 

COLEMAN,     which  makes  no  distinction  between  the  residence  of  the  plaintiff 
and  defendant,  the  words  being  ^*  when  the  parties  reside  within 
"the  jurisdiction  of  the  Civil-bill  Courts  of  the  county  in  which 
'*  the  cause  of  action  has  ariBen.**    In  the  case  of  Darcy  v.  HatHngt 
we  decided  that  a  plaintiff  who  actually  resided  at  Blackrock, 
in  the  county  of  Dublin,  but  who  carried  on  business  at  his  office 
in  lyOlier-street,  in  the  city  of  Dublin,  was  not  entitled  to  coats, 
he  having  sued  a  person  residing  in  the  city  in  relation  to  a  cause  of 
action  arising  there,  on  the  ground  that  under  the  express  tenns  of 
the  Civil-bill  Act,  he,  the  plaintiff,  having  an  office  in  the  citj, 
was  liable  to  be  sued  in  the  Civil-bill  Court  there ;  and  that  under 
the  97th  section  of  the  Common  Law  Procedure  Act  plaintiff  wis 
bound  to  sue  in  the   Civil-bill  Court  when  he  had   a  residence 
rendering  him  liable  to  be  sued  as  defendant.    A  question  sinukr 
in  some  respects  came  before  Baron    Greene,  in   the  Court  of 
Exchequer,  in  Sutler  v.  Corcoran  (a).     The  effect  of  the  decision 
there  was,  that  the  word   "reside,"  in  the  97th  section  of  the 
Common  Law  Procedure  Act  1856,  must  refer  to  such  a  residence 
as  would  be  sufficient  for  the  purposes  of  the  Civil-bill  Act ;  and 
he   accordingly  decided    that  the  plaintiff,   a  contractor  for  the 
execution  o£  works  at  a  barracks,  occupying  an  office  therein  for 
the  temporary  purpose  of  carrying  on  the  works,  had  not  such  s 
residence  therein  as  to  bring  the  case  within  the  97th  section. 
I  cite  that  case  for  the  purpose  of  showing  that,  according  to  the 
opinion  of  that  eminent  Judge,  the  residence  of  the  plaintiff  must 
be  such  as  would  render  him  liable  to  be  sued  as  a  defendant  in  the 
Civil-bill  Court.     Then  the  question  arises,  suppose  that  Dawson 
were  sued  as  defendant  in  the  Civil-bill  Court,  could  he  be  so  sued 
in  the  county  of  Cork.    The  40th  section  of  the  Civil-bill  Act  is  the 
same  in  its  terms  as  the  97  th  section  of  the  other  Act.    That  was 
repealed  by  the  Common    Law  Procedure  Act   1853,  but  was 
re-enacted  by  the  Act  of  1856.     The  words  of  the  69th  section 

(a)  7  Ir.  Com.  Law  Rep.  276. 
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are,   ''No  defendant  shall  be  liable  to  be  saed,  &c,  oat  of  the  M.  T.  1864. 
diylfiion  in  which  he  usually  resides."     Therefore,  the  question      w., » 

DA.W801V 

is,  whether  the  plaintiff  usually  resides  at  his  country-house  near 

Mallow.    I  am  of  opinion,  that  the  usual  residence  of  Mr.  Dawson     Goi«£iCANr 

is  in  the  county  of  Dublin,  and  that  his  place  near  Mallow  cannot 

be  considered  as  his  usual  residence.    I  for  son^e  time  felt  some 

difficulty  as  to  what  ought  to  be  the  construction  of  the  statute 

on  this  point,  but,  on  further  consideration,  I  concur  with  the 

rest  of  the  Court  in  holding  as  I  have  stated,  and  further,  that 

this  question  is  concluded  by  the  authority  of  the  case  of  Mojffett 

T.  M^Teman  (a),  decided  by  the  Court  of  Exchequer.    The  focta* 

of  that  case,  which  was  a  motion  in  an  action  the  trial  of  which 

took  place  before  me  at  Sligo,  were  these : — The  defen\lant  resided 

in  the  county  of  Sligo,  and  the  plaintiff  Moffett  recovered  a  verdict 

for  so  small  a  sum  as  would  have  been  insufficient  to  entitle  him  to 

costs,  in  case  he  also  resided  there :  it  appeared,  however,  that  he 

had  a  house  in  Dublin,  which  was  his  registered  place  of  business, 

and  in  which  he  and  his  family  resided  during  the  greater  part  of 

the  year,  and  that  at  commencement  of  the  long  vacation  he  usually 

went  with  his  family  and  servants  to  Sligo,  where  he  lived  for 

three  months.    The  Court  of  Exchequer,  after  some  difficulty,  came 

to  the  conclusion  that,  in  order  to  come  within  the  terms  of  the 

97th  section,  the  plaintiff  ought  to  have  the  same  description  of 

residence  as  would  enable  him  to  be  sued  in  case  he  were  a 

defendant,  and  that  this  must  be  his  msuoI  residence :  and  they  held 

that  Sligo  was  not  the  usual  residence  of  the  plaintiff.     It  is  true 

that  there  was  no  power  of  appealing  from  that  order;  and  wa 

are  not  bound  to  follow  that  decision,  if  we  thought  it  erroneous* 

But  it  is  sufficient  to  remove  the  doubt  which  I  would  otherwise 

have  experienced.      Therefore,  we  must  refuse  this  application^ 

with   coatSh 

(fl)  6  It.  Jut.  177. 


VOL.  15.  65  L 
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Queen.**  Bench 


THE  QUEEN,  at  the  prosecution  of  JOHN  BLACKBOBN,  jqd^ 

V. 

THE  MIDLAND  COUNTIES  AND  SHANNON  JUNCTION 

RAILWAY  COMPANY  • 

Nov.  U,  {Queen's  Bench.) 

Dec.  13. 

Mandamut,-^    Ma  ND AMDS. — The   prosecutor,   John  Blackborn  of  Clara^  in  the 

B,    a    shore-    ^  ^ 

holder  dnly      King's   County ^   in  his  affidavit,  which  was  filed  on  the  1 7th  of 

registered, 

haying    paid     January  1862,  stated  these  facts: — About  the  end  of  1860  the 

fers  his  shi^  prosecutor  subscribed  for  ten  shares  of  £10  each  in  this  Company, 
ai  infent 'l?e  ^**'®^  obtained  iu  Act  of  Incorporation  (24  &  25  Vic.,  L.  &  P. 
S^r°tto  It  ®'  ^^^^  ®"  ^^^  ^'^  ®^  August  1861.  With  that  Act  were  incor- 
g^r  snch  porated  the  Companies  Clauses  Consolidation  Act  1846,  and  the 
Applied  for  a  Lands  Clauses  Consolidation  Act  1845.      The  8th  section  of  the 

mandamtta. 

Held,  that  this  Company's  Act  proyided  that  £2  per  share  should  be  the  greatest 

Conrt    should 

not  compel  the  amount  of  any  one  call,   and  that  at  least  three  months  most 

CompanY     to 

register    a       elapse  between  successive  calls.     A  call  of  £2  per  share,  payable 

might  be  re-  ^'^  ^^^  ^^^  NoYcmber  1861,  was  made,  and  the  amount  doe  bj 
^er^  by  1^  ^^®  prosecutor  in  respect  of  that  call  was  paid  by  him  on  the 
transferee.  gist  of  October  1861.  On  the  30th  of  that  month,  the  prosecotor 
executed  a  deed  of  transfer  of  his  ten  shares,  to  one  Leonard  Faller, 
who  accepted  the  transfer.  This  deed  was  executed  pursuant  to 
the  provisions  of  the  Companies  Clauses  Consolidation  Act  1845. 
A  Mr.  Kent,  on  behalf  of  the  prosecutor  and  others,  wrote,  to  the 
Company's  then  secretary,  a  letter  dated  the  1st  of  November  1861| 
in  which  was  inclosed  (amongst  other  deeds  of  transfer)  that 
executed  by  the  prosecutor,  and  a  like  deed  whereby  one  George 
Barton  transfered  his  ten  shares  to  one  Joseph  Crea.  The  letter 
required  the  secretary  to  register  the  transfers,  and  transmit  to 
Mr.  Kent  the  certificates  of  registry.  The  secretary's  reply,  dated 
the  2nd  of  November  1861,  was  in  these  words: — ''Sir,  I  beg  to 

*  Before  the  Full  Court. 
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^Mnform  jou,  that  I  am  directed  to  return  jou  the  inclosed  transfers  M.  T.  1862. 
which  I  received  this  day."      On  the  6th  of  the  same  month,     <—  .  ^  ■  .,  / 

THE     QUEBN 


« 


Mr.  Kent  wrote  to  the  secretary  for  his  reasons  for  declining  to 
register  the  transfers.  The  secretary,  in  reply,  referred  Mr.  Kent  to 
the  Company's  solicitor  for  the  reasons,  and  concluded  his  letter 
with  this  paragraph  : — "  I  may  however  tell  you,  that  we  look  upon 
"the  matter  as  a  fraudulent  transaction  towards  the  above  Com- 
^*pany,  and  I  have  in  my  possession  a  letter  from  one  of  your 
^'acceptors  of  the  transfers,  declining  to  have  any  further  to  do 
"with  it,  and  requesting  to  have  his  signature  to  the  so-called 
"transfer  cancelled.  I  suppose  he  does  not  fancy  a  term  of  im- 
"  prisonment."  The  prosecutor  stated  his  belief  that  the  letter 
referred  to  was  one  written  by  Joseph  Crea,  who  had  told  the 
prosecutor  that,  after  Barton's  deed  of  transfer  had  been  sent  to 
the  secretary  to  be  registered,  he  (Crea)  had  been  sent  for  to  the 
Clara  railway  station,  to  see  the  secretary,  who  asked  him  if  he 
knew  the  danger  he  incurred  in  accepting  the  transfer;  and  after 
holding  out  various  threats  to  him,  finally  stated  that  he  would  be 
imprisoned  for  life  if  he  had  anything  to  do  with  the  transfer, 
and  strongly  urged  him  to  save  himself  from  such  imprisonment, 
bj  withdrawing  from  the  matter,  by  writing  a  letter  to  the  Com- 
pany's solicitor,  stating  that  he  (Crea)  would  have  nothing  to  do 
with  the  transfer,  and  requesting  that  it  might  not  be  registered. 
Crea  being,  as  he  told  the  prosecutor,  then  greatly  frightened, 
returned  home,  and,  in  pursuance  of  the  secretary's  suggestions, 
wrote  a  letter  to  that  effect  to  the  solicitor.  On  the  14th  of 
November  1861,  the  first  half-yearly  meeting  of  the  shareholders 
was  held  at  the  office  of  the  Company's  solicitor,  and  the  common 
seal  of  the  Company  was  then  affixed  to  the  the  register  of  share- 
holders. In  the  FreemafCs  Journal  newspaper  of  the  following 
day  appeared  a  report  of  that  meeting.  The  prosecutor  referred 
to  that  report  as  evidence  of  the  intimidation  used  towards  himself 
and  others.  It  was  further  stated  that  Leonard  Fuller  continues 
ready  and  willing  to  take  the  shares,  and  fully  concurs  in  the 
present  application.  The  prosecutor  then  claimed  a  right  in  himself 
and  Leonard  Fuller  to  have  a  memorial  of  the  deed  of  transfer 
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M.  T.  1 862.  entered  by  the  secretary  on  the  register  of  transfers,  and  to  have 
^■■.^v— ^>     a  certificate  thereof  delivered  to  the  transferee,  pursuant  to  the 

J  Companies  Clauses  Consolidation  Act  1845. 

BfiDLANB  Upon  this  affidavit,  the  Court  granted  a  conditional  order  for  a 

'    writ  of  tnandamug  directed  to  the  Company,  commanding  them  by 

&AILWAT*    their  8e<»^tary  to  enter  on  their  register  of  transfers  a  memorial  of 

the  deed  of  transfer  of  the  prosecutor's  shares  to  Leonard  Fuller, 

and  to  endorse  such  entry  on  the  deed  of  transfer. 

As  cause  against  this  conditional  order,  an  affidavit  was  filed  by 
John  Blackbom  of  Kiimaekland^  in  the  King's  Couniy^  who  stated 
that  his  sister  was  the  mother  of  Leonard  Fuller,  who  was  bora 
about  the  month  of  July  1 843,  and  was  baptized  on  the  9th  of  that 
month,  and  was  not  on  the  30th  of  October  1861,  and  is  not  now,  of 
ihe  full  age  of  twenty-one  years. 

Mr.  Hackett,  who  had  been  secretary  to  the  Company  from  the 
7th  of  October  1861,  till  the  date  of  his  resignation  in  the  following 
month,  also  made  an  affidavit,  in  which  he  positively  denied  that  he 
had  '^  held  out  various  threats "  to  Joseph  Crea,  or  "  finaUy  stated 
"  that  Crea  would  be  imprisoned  for  life  if  he  had  anything  to  do 
**  with  the  transfer ;"  but  admitted  that  he  asked  Crea  if  he  wu 
really  going  to  take  Mr.  Barton's  shares,  and  pay  up  the  calls  on 
•them  ?  Crea  answered  that  he  knew  nothing  about  the  shares ; 
that  he,  at  Mr.  Barton's  request,  had  signed  the  transfer  paper,  but 
had  no  money,  nor  any  intention  to  pay  anything  on  the  shares. 
The  secretary  rejoined  that  Crea,  by  signing  the  transfer  paper, 
had  placed  himself  "  in  Mr.  Barton's  shoes,"  and  that  the  Company 
would  look  to  him  (Crea)  for  payment  of  the  calls^  and  would  press 
4he  matter  by  law ;  that  Crea  should  then  either  pay  the  amount  of 
the  calls  or  go  to  gaol,  whence  he  (as  the  secretary  believed)  could 
not  come  out  under  the  Insolvent  Act,  but  would  most  likely  be  in 
gaol  for  life,  as  it  was  evidently  a  fraudulent  transaction.  Crea 
thereupon  expressed  a  wish  to  have  nothing  more  to  do  with  it 
Whereupon  the  secretary  told  Crea  not  to  be  guided  by  what  he 
(the  secretary)  had  said,  but  to  consult  a  lawyer,  and  take  the  best 
advice  how  to  act.  The  secretary's  affidavit  further  stated,  that  his 
intention  was,  not  to  intimidate  Crea,  but  merely  to  explain  to  him 
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the  liabilitj  incurred  bj  accepting  a  transfer  of  the  shares;  and  M.  T.  1862. 
that  Leonard  Fuller,  the  transferee,  is.  a  laboring  boy  in  the  em-      !!1    ^      / 
plojment  of,   and   living  with   the   prosecutor,   at  trifling   wages 
(if  any),  that  he  is  under  the  age  of  twenty-one  years,  and  is  wholly 

4 

unable  to  pay  up  the  calls,  as  his  only  means  are  the  trifling  wages 
(if  any)  received  from  his  employer.  There  was  a  further  state- 
ment, on  belief,  that  the  consideration  (£15)  mentioned  in  the  deed 
of  transfer  was  purely  fictitious,  and  that  the  transfer,  assigning 
the  shares  to  a  pauper,  was  made  merely  in  order  to  rid  the  pro- 
secutor, who  is  a  farmer  of  means,  from  this  liability  to  the  Company. 

The  Company's  solicitor,  in  his  afiidavit,  stated  that  the  subscrip- 
tion contract,  dated  the  13th  of  October  I860,  provided  that  a 
deposit  of  £1  per  share  should  be  paid  by  each  subscriber,  at  or 
previous  to  the  time  of  signing  the  deed,  which  was  duly  executed 
by  the  prosecutor ;  and  that  the  provisional  directors  raised  the 
amount  on  their  own  personal  security.  On  the  25th  of  January 
1861,  the  provisional  directors  made  a  call  of  ten  shillings  per  share, 
as  a  portion  of  the  £1  deposit,  and  called  in  the  remaining  ten  shil- 
lings by  a  resolution  of  the  25th  of  July  following.  The  £1  per 
share  will  prove  insufficient  for  the  purposes  mentioned  in  the 
subscription  contract,  the  resolutions  calling  in  that  money  were 
duly  passed  after  the  Act  was  obtained,  and  the  prosecutor  has 
never  paid  up  any  portion  of  the  deposit  money.  .  The  solicitor 
submitted  that  the  conditional  order  should  be  discharged,  for  three 
reasons: — because  the  deposit  money  of  £l  per  share  has  never 
been  paid  by  the  prosecutor. 

Because  the  transfer  was  colorable  only,  and  was  made  fraudu- 
lently for  the  purpose  of  evading  the  prosecutor's  liability  to  the 
Company. 

Because  Leonard  Fuller  was,  at  the  time  of  the  transfer,  under 
the  age  of  twenty-one  years. 


JETtfTon,  C,  R»  Barry^  and  Finch   White,  showed  cause. 

The  facts  having  been  stated. — [Fitzgerald,  J.  Is  the  prose- 
cutor on  the  register  ?] — Yes. — [Fitzgerald,  J.  The  reason  why 
I  ask  the  question  is,  that  it  seems  difficult  to  oppose  the  transfer  of 
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M.  T.  1862.  shares  by  a  registered  shareholder,  on  the  ground  of  the  non-paj- 

Qu€€m'»  Bench 

ment  by  him  of  a  sum  which  he  agreed  to  pay,  before  the  Act  under 

which  he  is  registered  had  passed.] — ^The  Court  will  not  by  a  writ 
of  mandamus  compel  a  company  to  register  as  a  shareholder  an 
infant. — [Fitzgerald,  J.  Has  it  not  been  decided  that  an  infant 
may  be  a  shareholder,  and  is  liable  to  pay  calls?] — A  plea  of 
infancy  has  been  held  a  good  plea  in  bar  to  an  action  for  the 
amount  of  calls:  Newty  and  Ennishillen  Railway  Con^an^  t. 
Coon^e  (a) ;  Birkenhead,  Lancashire  and  Chester  Junction  Rail- 
way Company  v.  Pitcher  {b).  The  authorities  have  further  decided 
that  the  transferor  of  shares  to  an  infant  remains  liable  as  a 
shareholder :  Reid^s  case  (c).  A  company  is  justified  in  refasing 
to  register  a  transfer  of  shares  to  an  infant:  Stikeman  v.  Dauh 
son  {d) ;  Wordsworth  on  Joint-stock  Companies^  p.  104.  The 
transferee  is  a  laboring  boy. — [O'Brien,  J.  Has  it  not  been 
held  that  a  man  may  assign  to  a  pauper?] — ^But  the  Court  will 
not  be  active  in  assisting  the  prosecutor  to  complete  the  assign- 
ment to  an  assignee  who  is  under  his  control,  and  who  will 
haye  to  re-assign  the  shares  as  soon  as  the  liability  to  pay  the 
deposit-money  ceases,  or  grant  this  prerogative  writ,  for  the  par- 
pose  of  enabling  the  prosecutor  to  commit  a  fraud.  The  prosecator 
studiously  omitted  from  his  affidavit  the  fact  that  he  had  cove- 
nanted by  the  subscription  contract  to  pay  the  deposit-monej.— 
[0*Brien,  J.  How  will  the  Company  be  in  a  worse  position  if 
we  grant  the  writ?  Can  they  not  sue  the  prosecutor  on  bis 
covenant  in  the  subscription  contract?] — That  is  no  reason  wbj 
the  Court  should  help  him  by  granting  a  writ  which  is  not 
grantable  as  of  right.  He  has  obtained  the  benefit  of  the  monej 
subscribed  by  the  other  shareholders  to  pay  the  preliminary  ex- 
penses; and  his  shares  are  so  far  increased  in  value.  The  8  Vie^ 
c.  16,  s.  14,  enacts  that  *' every  transfer"  of  shares  ''shall  be 
*'  by  deed  duly  stamped,  in  which  the  consideration  shall  be  tralj 
"stated."      The  consideration  in  this  deed  is  "purely  fictitioas.'* 

(a)  3  Exch.  Rep.  565. 

(6)  5  Exch.  Rep.  24  ;  S.  C,  6  Rail.  Gas.  622. 

(c)  24  Bear.  318.  (d)  4  BaU.  Gas.  585. 
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Sergeant  Sullivan^  with  Phillips^  contra.  M.  T.  1862. 

It  ifl  the  right  of  every  shareholder  to  transfer  his  shares,  ^^*"* 
even  with  the  avowed  object  of  evading  his  liability.  The  only  '^*  Q^J^* 
qualification  of  that  general  rule  is,  that  the  transfer  must  not 
he  merely  colorable  so  far  that  the  transferor  retains  an  interest 
in  the  shares  which  the  deed  purports  to  transfer:  Hudderafield 
Canat  Company  v.  Buckley  (a).  The  principles  laid  down  in 
that  case  are  identical  with  the  provisions  respecting  transfers 
in  the  8  Vic,  c.  16.  A  shareholder's  right  to  transfer  his  shares 
to  a  pauper  is  matter  of  necessity,  because  nobody  but  a  pauper 
would  accept  them. — [Lefrot,  C.  J.  What  do  you  say  on  the 
question  of  infancy?] — The  fact  that  the  transferee  is  an  infant 
is  no  answer  to  an  action  for  the  amount  of  calls:  The  Cork 
and  Bandon  Railway  Company  v.  Cazenave  {b) ;  Midland  Oreat 
Western  Railway  Company  of  Ireland  v.  Quinn  (c).  The  question 
arises  very  often  in  Courts  of  Equity.  The  true  principle  is,  that 
the  Court  will  not  grant  the  writ  if  there  is  a  secret  arrange- 
ment subsisting  between  the  parties  that  the  transferee  is  to  be 
only  the  nominal  proprietor  of  the  shares,  while  the  property 
really  remains  in  the  transferor :  HyanCs  ease  (d).  But  here  there 
is  no  allegation  of  a  secret  trust  for  the  benefit  of  the  transferor. 
The  subscription  contract  on  the  face  of  it  was  manifestly  in- 
tended to  last  only  until  the  Act  was  obtained. — [O'Brien,  J.  In 
Reids  case  the  Court  refused  to  follow  the  decision  in  the  Cork 
and  Bandon  Railway  Con^any  v.  Cazenave.  On  principle  it 
is  hard  to  understand  the  prosecutor's  right;  for  what  remedy 
could  the  Company  have  against  an  infant  if  he  pleaded  infancy  ?] — > 
The  8  Ftc,  c.  16,  does  not  say  that  every  transferee  must  be  of 
full  age. — \_Barry  referred  to  the  rule  laid  down  in  Add.  on 
Contracts  (last  ed.),  p.  941,  and  The  Dublin  and  WicJUow  Rail" 
way  Company  v.  £/acA  (tf)]^-^hat  case  did  not  decide  the  point 

at  all. [Fitzgerald,  J.    In  Reid^s  case  Sir  J.  Romilly  said : — 

**  Where  a  man,  holding  shares  in  a  railway  company,  voluntarily 

(a)  7  T.  R.  36.  (6)  10  Q.  B.  935. 

(c)  I  Ir.  Com.  Law  Rep.  391  (d)  1  De  G.,  F.  &  J.  75. 

(e)  8  Exoh.  Rep.  181. 
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M.  T.  1862.  "transfers  them  to  a  boy  of  seventeen  or  eighteen  years  (as  in 
w^^fy     'Uhis  case),  such  transfer  does  not,  in  point  of  fact,  make  that 

VSK     /^  1 1  If.  If  HI  « 

^  «<  youth  a  shareholder  in  the  railway  company.**     That  is  a  dictum 

MIDLAND  only ;  bat  it  is  in  point.    It  would  seem  very  strange  if  we  could 

»«]^    ^*  ^®™®  '^^  ^y  ®^  *^®  Company,  who  have  no  way  of  getting  rid 

BAiLWAT.  of  him  until  he  becomes  of  full  age.] — Coitello'i  ease  (a). 


Barry. 

It  is  not  necessary  for  me  to  add  any  observation  to  those 
which  have  been  made  on  the  question  of  infancy.  The  only 
question  is,  whether  the  Court  will  be  active  to  put  by  moii- 
damut  on  the  register  a  man  who,  the  next  moment,  may  serve 
a  notice  of  repudiation,  and  thus  escape  all  liability?  We  con- 
tend that  this  writ  will  not  be  granted  to  register  an  assignee 
who  confers  on  the  Company  no  correlative  rights.  A  share- 
holder can  get  rid  of  his  liability  only  by  transfer,  which,  if 
it  was  originally  a  nullity,  would  be  void.  This  application  ib 
an  attempt  to  obtain  the  same  result  indirectly  by  the  aid  of 
the  Court.  In  The  Queen  v.  The  Liverpool^  Manchester^  and 
Newcastle  Railway  Company  (6)  the  Court  refused  to  interfere 
by  nuindamusy  and  left  the  party  to  his  remedy  at  law.  The 
infant  in  the  present  case  should  be  left  to  bring  his  action 
against  the  Company.  This  transfer  is  merely  colorable,  for  there 
was  no  consideration  paid:  Ex  parte  Budd(c),  Besides,  the  pro- 
secutor has  no  right  to  make  this  application;  the  transferee 
should  be  the  prosecutor. — [Fitzgerald,  J.  If  the  prosecutor  is 
right  in  other  respects,  does  it  not  follow  that  he  is  entitled  to 
make  this  application  to  compel  the  Company  to  register  the 
transfer?] — No;  because,  if  the  transfer  was  a  good  transfer,  the 
transferor,  from  the  moment  at  which  he  executed  the  deed  of 
transfer,  ceased  to  be  a  member  of  the  Company. — [O'Bbixh,  J* 
The  law  is  otherwise.  It  is  only  the  registration  which  fieee 
him  from  liability.] — However,  it  is  not  necessary  to  embamai 

the  case  with  that  question. 

Ciir.  adv,  vult. 

(a)  2  DeO..  F.  &  J.  302.  (6)  21  Law  Jonr.,  N.  S  ,  Q.  B.,  281. 

(e)  31  Law  Jonr.,  N.  S.,  Ch.,  4. 
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O'Brien,  J. 

In  this  caae,  we  are  all  of  opinioD  that  the  application  for  a 
mandamus  should  be  refused,  and  the  conditional  order  discharged. 
The  facts  of  the  case,  so  far  as  th^y  relate  to  the  purpose  for 
which  the  transfer  was  executed,  the  non-payment  of  any  money 
whatever  for  the  transfer  (though  £15  is  untruly  stated  in  it  as 
having  been  paid),  the  poverty  of  the  transferee,  and  his  being 
in  the  employment  of  the  transferor,  and  also  the  non-payment 
of  the  original  deposit  of  £1  per  share,  are  substantially  the  same 
as  those  in  the  case  of  Joseph  Crea,  which  has  been  also  argued 
before  us.  But  there  is  in  this  case  a  further  very  material  circum- 
stance, on  which  the  Company  strongly  rely,  namely,  that  Leonard 
Fuller  the  transferee  was,  at  the  time  of  the  transfer,  and  still  is, 
an  infant  under  the  age  of  twenty-one  years;  and  they  rely  on 
that  circumstance  in  two  ways — first,  as  being  of  itself  a  sufficient 
ground  in  point  of  law  for  not  compelling  them  to  register  the 
transfer;  and,  second,  as  being  a  ground  (having  regard  to  the 
other  undisputed  facts  of  the  case)  for  our  coming  to  the  conclusion 
that  the  transfer  was  not  an  absolute  transfer  of  all  Mr.  Blackborn's 
interest  in  the  shares,  and  was  not  intended  to  operate  as  such,  but 
was  merely  a  colorable  transaction,  whereby  Mr.  Blackborn  sought 
to  reserve  to  himself  the  benefit  of  the  shares  in  case  they  should 
hereafter  prove  valuable.  With  respect  to  the  first  of  these  grounds, 
we  are  of  opinion  that  the  fact  of  infancy  is  a  complete  answer  to 
the  present  application  to  register  the  transfer.  It  is  true  that  infants 
may,  in  certain  cases,  become  shareholders,  and  that  the  statute  in 

some  of  its  provisions  contemplates  the  fact  of  their  being  so {^See 

8  &  9  Fife,  c.  16,  s.  79,  as  to  the  voting  of  an  infant  shareholder.] — 
Infants  may  acquire  shares  by  marriage,  &c. ;  but  when  an  infant  is 
alleged  to  become  a  shareholder  by  a  deed  of  transfer  having  been 
executed  to  him,  the  question  is  to  be  considered  as  that  of  a  case  of 
contract,  subject  to  the  ordinary  rules,  that  the  infant  may,  during 
his  minority,  or  on  attaining  his  full  age,  repudiate  the  contract,  and 
decline  to  accept  the  transfer.  If  the  transfer  should  be  one  of 
shares  fully  paid  up,  on  which  no  further  calls  are  to  be  made,  it  is 

not  likely  that  there  would  be  any  repudiation  either  during  infancy 
VOL.  15.  66  L 
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Queen* t  Bench 

THE    QUEEN 

O. 

BODLAND 

C0UNTIB8, 

ETC, 
BAILWAY. 

Dec.  13. 
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COUNTISS, 

ETC., 
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M.  T.  1862.  or  on  majority;  and  the  Company  might  not  raise  any  objection  to 
QKeen  i  BwcA  ^^^  registering  of  the  transfer ;  but  when  (as  in  the  case  now  before 
THB   QUEEN  ^^  geveral  calls  are  still  to  be  made  on  the  shares,  and  the  Company 

object  to  the  transfer  on  the  groond,  amongst  others,  of  the  infancy 
of  the  transferee,  I  am  of  opinion  that  we  should  not  compel  them 
to  register  such  a  transfer.   In  what  position  would  the  Company  be 
placed  by  our  doing  so?     The  original  shareholder  would  have  been 
dscharged  from  all  liability  for  future  calb ;  and  a  shareholder  would 
be  ostensibly  substituted  in  his  place,  who  might  defeat  any  action 
brought  against  him  by  the  Company  for  calls.    The  case  of  The 
Newry  and  EnnUkilUn  Railway  Company  ▼.  Coombe{a)  is  an 
authority  on  this  point.      That  was  an  action  for  calls,  in  which  the 
defendant  pleaded  that  he  became  the  holder  of  the  shares  by  reason 
of  his  having  contracted  and  subscribed  for  them ;  that  at  the  time 
of  his  doing  so  heVas  an  infant ;  that  while  he  was  an  infant  he 
repudiated  the  contract  and  subscriptions,  and  gave  notice  to  plain- 
tifis  thereof,  and  of  his  holding  the  shares  at  their  disposal,  and  that 
he  had  since  held  them  at  their  disposal.     There  was  a  demurrer  to 
this  plea,  on  the  grounds,  amongst  others,  that  it  did  not  show  that 
defendant  repudiated  the  contract,  or  refused  to  continue  in  posses- 
sion of  the  shares  after  his  attaining  the  age  of  twenty-one  years ; 
and  that  the  plea  did  not  show  that  defendant  was  still   under 
twenty-one,  or  show  any  other  good  cause  why  defendant  was  not 
liable  for  the  calls.     But  upon  argument  the  plea  was  held  good,  on 
the  ground  that  it  was   competent  for  defendant  to  repudiate  the 
contract,  not  only  on  his  attaining  full  age,  but  also  during  his 
minority ;  and  Baron  Rolfe,  in  his  judgment,  states  that:— ''When 
'*  the  statute  says  aU  persons  subscribing  shall  become  shareholders, 
"  it  means  all  persons  who  by  law  can  enter  into  contracts."    A 
similar  answer  might  be  given  to  one  of  the  arguments  urged  by 
Mr.  Blackbom's  Counsel,  that  the  statute  contemplated  that  all 
persons  might  become  transferees  of  shares.      The  principle  of  this 
decision,  which  has  not  been  since  impeached,  applies  equally  to  the 
case  of  an  infant  becoming  a  shareholder  by  transfer ;  and,  accord- 
ingly, if  Fuller  was  now  registered  as  a  shareholder,  he  might, 


(o)  3  Exch.  565. 
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THS    QUEBN 

V. 

MIDLAND 

COUKTIESy 

ETC., 
RAILWAY. 


either  during  his  infancy  or  on  his  attaining  fall  age,  repudiate  the  M.  T.  1862. 

Queen's  Bench 
transfer,  on  the  ground  of  its  being  made  during  his  infancy.     He 

might  give  notice  thereof  to  the  Company,  and  rely  on  such  repudia- 
tion and  notice  as  a  defence  to  any  action  for  calls.  The  cases  relied 
on  by  Mr.  Blackborn's  Counsel  do  not  conflict  with  the  foregoing 
decision.  In  one  of  them,  7%e  Birkenhead  Railway  Company  ▼. 
Pileher  (a),  the  plea  relying  on  defendant's  infancy  at  the  time 
he  became  a  shareholder  by  contract  was  held  bad,  because  it  did 
not  aver  a  repudiation  of  the  contract,  or  that  defendant  was  still 
a  minor ;  but  Baron  Parke,  delivering  the  judgment  of  the  Court, 
recognised  the  authority  of  their  previous  decision.  Again,  in  The 
Cork  and  Bandon  Railway  Company  v.  Cazenove{b)j  the  Court 
held  the  plea  bad,  because  it  contained  no  statement  of  repudiation ; 
and  there  judgment  was  on  the  assumption  that  defendant  assented 
to  and  ratified  the  purchase  after  he  attained  full  age.  And,  with 
respect  to  the  case  of  The  Midland  Railway  Company  of  Ireland 
▼.  Qtif»n(e),  it  will  be  seen,  by  referring  to  it,  that  the  pleas 
relying  on  infancy  were  held  bad,  because  they  did  not  contain 
certain  averments  of  repudiation  and  abandonment  of  all  interest 
in  the  shares.  It  appears  to  us  therefore  that,  if  we  compelled  the 
Company  to  register  the  transfer  now  before  us,  it  would  be  clearly 
in  the  power  of  Leonard  Fuller  the  transferee  to  free  himself  from 
all  liability  for  future  calls,  and  to  defeat  any  action  brought  against 
him  by  the  Company  for  such  calls ;  and  that  accordingly  we  should 
not  compel  the  Company  to  do  what  would  be  attended  with  such 
results ;  and  that  the  statute  did  not  contemplate  that  they  should  be 
obliged  to  register  such  a  transfer. 

I  have  the  authority  of  my  Lord  Chief  Justice  for  stating  that, 
without  expressing  any  opinion  as  to  the  liability  of  an  infant,  or 
the  effect  of  a  transfer  to  an  infant,  the  fact  of  infancy  is,  in  his 
opinion,  a  material  circumstance  for  testing  the  bona  fidee  of  the 
transfer,  whether  the  infant  was  not  selected  as  the  transferee  for 
the  purpose  of  enabling  the  transferor  to  assert,  at  a  future  time. 


(a)  5  Exch.  24.  (Q  10  Q.  B.  985. 

(a)  1  Ir.  Com.  Law  Bep.  883. 
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M.  T.  1862.  his  title  to  the  shares.     It  was  also  observed  in  the  argument 

that  the  present  application  was  made  by  Mr.  Blackbom,  and 

THE  QUBBN  ^^^  ^^  behalf  of  the  alleged  transferee.  I  think  it  sufficient^ 
however,  to  rest  mj  decision  upon  the  ground  I  have  already 
stated. 


V, 

MIDLAND 

COUNTIES, 

ETC., 
RAILWAY. 


Hates,  J. 

I  agree  with  my  brother  O'Brien  that  the  writ  of  mandamMt 
should  be  refused  in  this  case.  I  think  that  the  granting  of  it 
would  be  not  only  an  indiscreet,  but  an  unjust  exercise  of  the 
prerogative  extended  to  us.  I  say  indiscreet,  for  upon  the  face  of 
this  transaction,  which  the  prosecutor  calls  upon  us  to  confirm, 
there  are  several  facts  which,  in  my  opinion,  lead  to  the  oondoBion 
that  it  never  was  the  intention  of  the  prosecutor,  absolutely  and 
bonajide^  to  get  rid  of  his  property  in  the  shares,  and  that  there 
are  strong  grounds  for  suspecting  that  by  this  transaction,  which 
is  now  impeached  as  being  colorable,  fraudulent,  and  entered  into 
for  the  mere  purpose  of  evading  liability,  the  prosecutor  meant  only 
to  place  these  shares  in  safe  hands,  from  whence  he  might  here- 
after get  them  back  if  times  should  improve.  How  far  he  has 
succeeded  in  this,  is  another  matter.  I  say  also,  that  this  would  he 
an  unjust  exercise  of  our  jurisdiction,  for  whilst  we  acknowledge 
the  rights  of  the  individual  shareholder,  we  must  bear  in  mind  that 
rights  have  been  also  secured  to  the  Company.  Thus,  the  Company 
has  a  right  to  compel  the  shareholders  for  the  time  being  to  pay  np 
their  calls ;  and  on  refusal  or  neglect  so  to  do,  to  proceed  to  have 
the  shares  declared  forfeit.  From  the  long  series  of  cases  to  be 
found  in  the  books,  we  are  aware  of  the  difficulty  experienced  in 
making  infant  shareholders  liable  upon  an  action  for  calls,  and  it  is 
only  necessary  to  read  the  clauses  relating  to  forfeiture,  to  see  that 
there  is  a  region  of  difficulty,  though  to  a  great  extent  still  un- 
explored, as  to  the  effectuating  the  forfeiture  of  an  infant's  shares, 
and  therefore  I  think  it  would  be  unjust  for  us,  at  the  call  of  a 
transferor,  who  is  suijuris,  to  compel  the  registry  of  assignment  to  a 
person  who  is  not  sui  Juris,  and  as  against  whom  the  Company  wonld 
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probably  experience  great  difficultj  in  enforcing  their  legislative  M.  T.  1862. 

Queen's  Benek 
rights.  V— -V — ^ 

THE    QUEEN 

Fitzgerald,  J.  ^' 

-    ,  MIDIjAND 

I  concur  in  the  conclusion  at  which  the  other  Members  of  the     bounties 
Court  have  arrived,  only  desiring  to  observe  that  in  this  case  the        etc., 
transferor  does  not  intervene,  or  give  in  any  claim. 


THE  QUEEN,  at  the  prosecution  of  JOSEPH  CREA, 

V. 

THE  MIDLAND  COUNTIES  AND  SHANNON  JUNCTION 

RAILWAY  COMPANY.* 


2Vbv.  12. 
Dee,  13. 


In  this  case  the  prosecutor  was  the  transferee  of  the  shares,  and  his  Mandamu$,~~ 
affidavit  was,  except  in  the  particulars  mentioned  below,  indentical  ^stered^s'Larel 
with  that  of  the  prosecutor  mentioned  in  the  last  case.     The  name  ^d^one^^L 

of  the  transferor  of  the  shares  is  George  Barton,  and  the  prosecutor  toinsfered   his 

°  '^  shares  to  0,  a 

is  the  person  who  wrote  the  letter  referred  to  by  the  secretary.  pauper.     The  i 

Company    re- 

The  conditional  order  was  the  same,  mutatis  mutandis^  as  that  in  fusing  to  re- 
gister   said 
the  former  case.  transfer,    B 

applied  for   a 

The  secretary's  affidavit  was  also  a  transcript  of  that  which  he  mtmdatmte. 

Held,  that 
snch  transfer,  though  made  to  relieye  B  from  liability,  was  allowed  by  the  statute, 
if  there  was  no  trust  for  the  benefit  of  B. 

Held  also  {dubitanie  Fitzokbald,  J.\  that  the  facts  that  C  was  a  pauper,  in  the 
employment  of  B,  and  that  the  deed  of  transfer  stated  a  consideration,  though  none 
paned,  were  not  sufficient  to  render  the  transfer  merely  colorable. 

Held  also  (dubiiante  Fitzcbrald,  J.),  that  though  the  granting  a  writ  of  mon- 
dannis  is  discretionary  with  the  Court,  the  fact  Uiat  the  object  of  the  transfer  was  to 
relieve  B  from  liability  would  not  justify  the  Court  in  leaying  C  to  his  action  under 
the  Conunon  Law  Procedure  Act  1856. 

Held  also,  that  the  8  &  9  Vic,,  c  16,  s.  14,  does  not  render  a  deed  invalid  in 
which  a  larger  consideration  is  stated  than  actually  passed. 

Held  also,  that  where  untrue  consideration  is  stated  in  the  deed,  the  fact  that  no 
consideration  passed  will  not  render  the  instrument  a  deed  of  gift,  liable  to  stamp- 
duty  as  such. 


*  Before  the  Full  Court. 
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M.  T.  1862.  bad  made  in  the  last  case,  except  in  the  description  of  the  pro- 

-  secutor,  who  is  a  shopman  or  apprentice  to  Greorge  Barton,  and  is 

THE   QUEEN  ^jj^j^^iy  dependant  on  him,  and  has  no  means  of  paying  ap  the  calls, 

MIDLAND  as  he  told  the  deponent  that  he  had  no  money  to  pay  any  calk 

COUNTIES,  QgQpgQ  Barton  was  described  as  "  a  solvent  and  respectable  man." 

ETC., 

BAiLWAr.  The  solicitor's  affidavit  differed  from  his  former  one  only  by 
changing  the  names  of  the  parties,  and  setting  out  the  following 
letter : — 

"  J.  D.  Meldon,  Esq.  Clara,  Nov.  3,  1861. 

«<  Sir, — I  have  signed  my  hand  to  aform^  accepting  of  ten  shares 
"  in  the  Shannon  Junction  Railway,  transferred  to  me  by.  George 
<*  Barton  of  Clara,  not  then  knowing  the  liability  under  which  I 
^'  was  bringing  myself,  and  since  that  I  have  received  information 
"letting  me  know  the  danger  to  which  I  exposed  myself;  and  as  I 
'*  am  unable  to  pay  any  sum  of  money  which  may  be  called  for,  I 
**  will  decline  it,  if  it  may  please  you  to  do  so.  Hoping  that  joa 
**  will  proceed  no  further,  and  that  you  will  have  my  name  crossed 
"  off,  I  am,  &c., — JosEFH  Crea." 

Heron,  C  R,  Barry,  and  Finch  White,  showed  cause. 

The  question  of  infancy  does  not  arise  in  this  case.  The  other 
grounds  upon  which  cause  is  shown  are  the  same,  so  that  it  is  not 
necessary  to  cite  again  the  cases  on  the  subject.  Coetelio's  case  (a) 
was  cited  to  establish  the  proposition  that  every  shareholder  baa 
a  right  to  transfer  his  shares  to  any  person,  even  to  an  insolvent 
That  general  right  is  qualified  by  the  condition  stated  in  the 
judgment  of  Turner,  L.  J.,  in  that  case : — "In  all  cases  the  transfer 
"  must  be  a  bona  fide  transfer ;  using  the  words  bona  fide  transfer 
"  in  the  sense  that  the  transfer  is  not  to  be  a  mere  colorable  aod 
"  unsubstantial  transaction." — [0*Brien,  J.  What  is  the  test  of 
bona  fides  f  ] — An  intention  on  the  part  of  the  transferee  to  boy, 
and  of  the  transferor  to  sell  the  shares  oui  and  out.  A  transfer 
for  which  no  consideration  was  or  is  to  be  paid  does  not  answer 
that  description,  especially  since  the  8  Vic,  c.  16,  s.  14,  requires 
the  consideration  to  be  truly  stated. — [0*Bbien,  J.     That  provision 

(a)  2  De  Gez,  F.  &  Jones,  302. 
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dearly  applies  only  to  the  necessity  to  pay  the  fall  amount  of  stamp-  M.  T.  1662. 

____                  T*..^v,                -.                                     1    Queen's  Bench 
daty.] — In  Bx  parte  Budd  (a)  the  transferee  s  name  was  erased      * v— ^ 

from  the  list  of  contributorieSy  and  the  name  of  the  original  par- 
chaser  replaced  on  it,  because  the   transaction  was  colorable. —      midland 

COITNTI£S 

[O'Brien,  J.     The  sale  in  that  case  was,  <u  between  the  transferee  ' 

and  the  transferor^  improper ;  for  it  is  evident  that  the  transferor     railway. 

continued  to  regard  himself  as  the  true  proprietor  of  the  shares.] — 

At  all  events,  the  Court  will  not  grant  the  prerogative  writ  to 

help  the  perpetration  of  a  fraud,  when  the  transferee  may,  under 

the  Common  Law  Procedure  Act  1856,  claim  a  writ  of  mandamus 

in  a  action  at  Common  Law. 


Sergeant  Sullivan^  and  Phillips^  contra. 

If  the  true  nature  and  result  of  the  transfer  was  to  pass  abso- 
lutely all  the  property  in  the  shares  from  the  transferor  to  the 
transferee,  the  transferee  is  entitled  to  get  the  writ  of  mandamus^ 
even  though  the  avowed  object  of  the  transfer  was  to  free  the 
transferor  from  all  liability,  by  transfering  his  shares  to  a  pauper. 
No  case  of  a  secret  trust  for  the  transferor  has  been  made.    It  has 
been  argued  that  the  transfer  is  not  bona  fide^  because  no  con- 
sideration was  paid.     But  no  case  has  yet  decided  that  the  non- 
payment of    the  consideration   stated  in   the  deed  is  conclusive 
evidence  that  the  transfer  was  not  bona  fide.    No  doubt,  the  8  Ftc, 
c.  16,  s.  14,  requires  a  true  statement  of  the  consideration,  but 
the  context  shows  that  for  fiscal  purposes  that  section  was  enacted. 
Had  the  consideration  stated  in  the  deed  been  £100,  though  £95 
only  had  been  paid,  the  deed  would  not  be  invalid,  though  the 
statement  of  the  consideration  was  undoubtedly  false.    In  Costello's 
ease  (Jb)  the  Lords  Justices  were  careful  to  show  that  the  authorities 
are  uniformly  in  favor  of  allowing  a  transfer  to  a  pauper,  provided 
it  is  absolute.    The  same  doctrine  was  laid  down  in  Sudd^s  case  (c), 
and  in  De  Pass's  ease  (d).    In  order  to  validate  the  transfer,  there 
was  no  need  to  mention  in  the  deed  any  consideration  whatsoever. 

(a)  31  L.  J.,  K.  S.,  Ch.,  4.  (6)  2  De  G.,  F.  &  J.  302. 

(c)  30  Bear.  143 ;  affinned  on  appeal,  31  L.  J.,  N.  S.,  Ch.,  4. 

(<0  4  De  a.  &  Jones,  544. 
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M.  T.  1662.  bad  made  in  the  last  case,  except  in  the  description  of  the  pro- 

v-^.^    _>      secutor,  who  is  a  shopman  or  apprentice  to  Greorge  Barton,  and  is 

TBB   QUEEN  ^Q^jf^iy  dependant  on  him,  and  has  no  means  of  paying  up  the  calls, 

MIDLAND     as  he  told  the  deponent  that  he  had  no  money  to  pay  any  calls. 

COUNTIES,    Q^QYge  Barton  was  described  as  "  a  solvent  and  respectable  man." 

BAiLWAr.         The  solicitor's  affidavit  differed  from  his  former  one  only  by 

changing  the  names  of  the  parties,  and  setting  oat  the  following 

letter : — 

«*  J,  D.  Meldon,  Esq.  Clara,  Nor.  3,  1861. 

'<  Sir, — ^I  have  signed  my  hand  to  aform^  accepting  of  ten  shares 
"  in  the  Shannon  Junction  Railway,  transferred  to  me  by.  George 
<*  Barton  of  Clara,  not  then  knowing  the  liability  under  which  I 
^'  was  bringing  myself,  and  since  that  I  have  received  information 
"letting  me  know  the  danger  to  which  I  exposed  myself;  and  as  I 
«  am  unable  to  pay  any  sum  of  money  which  may  be  called  for,  I 
"  will  decline  it,  if  it  may  please  you  to  do  so.  Hoping  that  yon 
"  will  proceed  no  further,  and  that  you  will  have  my  name  crossed 
"  off,  I  am,  &c., — Joseph  Crea." 

Heron,  C  R.  Barry,  and  Finch  White,  showed  cause. 

The  question  of  infancy  does  not  arise  in  this  case.  The  other 
grounds  upon  which  cause  is  shown  are  the  same,  so  that  it  is  not 
necessary  to  cite  again  the  cases  on  the  subject.  CosteUo'i  ease  (a) 
was  cited  to  establish  the  proposition  that  every  shareholder  has 
a  right  to  transfer  his  shares  to  any  person,  even  to  an  insoWent 
That  general  right  is  qualified  by  the  condition  stated  in  the 
judgment  of  Turner,  L.  J.,  in  that  case : — *'In  all  cases  the  transfer 
"  must  be  a  bona  Jide  transfer ;  using  the  words  bona  Jide  transfer 
*'  in  the  sense  that  the  transfer  is  not  to  be  a  mere  colorable  and 
*'  unsubstantial  transaction." — [O'Brien,  J.  What  is  the  test  of 
bona  fides  f] — An  intention  on  the  part  of  the  transferee  to  bay, 
and  of  the  transferor  to  sell  the  shares  out  and  out.  A  transfer 
for  which  no  consideration  was  or  is  to  be  paid  does  not  answer 
that  description,  especially  since  the  8  Vie.,  c.  16,  s.  14,  requires 
the  consideration  to  be  truly  stated. — [O'Brien,  J.    That  provision 

(a)  2  De  Gex,  V.  &  Jones,  302. 
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clearly  applies  only  io  the  necessity  to  pay  the  fall  amount  of  stamp-  M.  T.  1662. 

duty.] — In  Ex  parte  Budd  (o)  the  transferee's  name  was  erased      v— -^ * 

from  the  list  of  contributories,  and  the  name  of  the  original  pur- 
chaser replaced  on  it,   because  the   transaction  was  colorable. —  midland 

COUNTIES 

[O'Brien,  J.    The  sale  in  that  case  was,  us  between  the  transferee  ' 

and  the  transferor,  improper ;  for  it  is  evident  that  the  transferor     bail  way. 

continued  to  regard  himself  as  the  true  proprietor  of  the  shares.] — 

At  all  events,  the  Court  will  not  grant  the  prerogative  writ  to 

help  the  perpetration  of  a  fraud,  when  the  transferee  may,  under 

the  Common  Law  Procedure  Act  1856,  claim  a  writ  of  mandamus 

in  a  action  at  Common  Law. 


Sergeant  Sullivan^  and  Phillips,  contra. 

If  the  true  nature  and  result  of  the  transfer  was  to  pass  abso- 
lutely all  the  property  in  the  shares  from  the  transferor  to  the 
transferee,  the  transferee  is  entitled  to  get  the  writ  of  mandamtts^ 
even  though  the  avowed  object  of  the  transfer  was  to  free  the 
transferor  from  all  liability,  by  transfering  his  shares  to  a  pauper. 
No  case  of  a  secret  trust  for  the  transferor  has  been  made.    It  has 
been  argued  that  the  transfer  is  not  bona  fide,  because  no  con- 
sideration was  paid.     But  no  case  has  yet  decided  that  the  non- 
payment of    the  consideration  stated   in   the  deed  is  conclusive 
evidence  that  the  transfer  was  not  bona  fide.    No  doubt,  the  8  Ftc, 
c.  16,  s.  14,  requires  a  true  statement  of  the  consideration,  but 
the  context  shows  that  for  fiscal  purposes  that  section  was  enacted. 
Had  the  consideration  stated  in  the  deed  been  £100,  though  £95 
only  had  been  paid,  the  deed  would  not  be  invalid,  though  the 
statement  of  the  consideration  was  undoubtedly  false.    In  Costello*s 
ease  {b)  the  Lords  Justices  were  careful  to  show  that  the  authorities 
are  uniformly  in  favor  of  allowing  a  transfer  to  a  pauper,  provided 
it  is  absolute.    The  same  doctrine  was  laid  down  in  J3udd*s  case  (c), 
and  in  De  Pass's  case  (d).    In  order  to  validate  the  transfer,  there 
was  no  need  to  mention  in  the  deed  any  consideration  whatsoever. 

(a)  31  L.  J.,  N.  8.,  Ch.,  4.  (6)  2  De  G.,  F.  &  J.  302. 

(c)  30  Bear.  143 ;  affirmed  on  appeal,  31  L.  J.,  N.  S.,  Ch.,  4. 

(<0  4  De  G.  &  Jones,  544. 
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M.  T.  1862.  had  made  in  the  last  case,  except  in  the  description  of  the  pro- 
-     ^  secutor,  who  is  a  shopman  or  apprentice  to  George  Barton,  and  is 

THE  QUEEN  g^^pgiy  dependant  on  him,  and  has  no  means  of  paying  ap  the  calls, 
mDLAND  as  he  told  the  deponent  that  he  had  no  money  to  pay  any  calls. 
COUNTIES,    (jgQpgQ  Barton  was  described  as  "  a  solvent  and  respectable  man." 

ETC., 

BAiLWAr.  The  solicitor's  affidavit  differed  from  his  former  one  only  bj 
changing  the  names  of  the  parties,  and  setting  out  the  following 
letter : — 

"  J.  D,  Meldon,  Esq.  Cki»,  Kot.  3, 1861. 

«  Sir, — ^I  have  signed  my  hand  to  aform^  accepting  of  ten  shares 
**  in  the  Shannon  Junction  Railway,  transferred  to  me  by.  George 
<<  Barton  of  Clara,  not  then  knowing  the  liability  under  which  I 
^'  was  bringing  myself^  and  since  that  I  have  received  information 
"letting  me  know  the  danger  to  which  I  exposed  myself;  and  as  I 
**  am  unable  to  pay  any  sum  of  money  which  may  be  called  for,  I 
**  will  decline  it,  if  it  may  please  you  to  do  so.  Hoping  that  yoa 
*'  will  proceed  no  further,  and  that  you  will  have  my  name  crossed 
"  off,  I  am,  dsc., — Joseph  Crea." 

Heron,  C.  R.  Barry,  and  Finch  White,  showed  cause. 

The  question  of  infancy  does  not  arise  in  this  case.  The  other 
grounds  upon  which  cause  is  shown  are  the  same,  so  that  it  is  not 
necessary  to  cite  again  the  cases  on  the  subject.  Costelio**  ease  (a) 
was  cited  to  establish  the  proposition  that  every  shareholder  has 
a  right  to  transfer  his  shares  to  any  person,  even  to  an  insolvent 
That  general  right  is  qualified  by  the  condition  stated  in  the 
judgment  of  Turner,  L.  J.,  in  that  case : — "In  all  cases  the  transfer 
«  must  be  a  bona  fide  transfer ;  using  the  words  bona  fide  transfer 
*'  in  the  sense  that  the  transfer  is  not  to  be  a  mere  colorable  and 
"  unsubstantial  transaction." — [O'Brien,  J.  What  is  the  test  of 
bona  fides  f] — An  intention  on  the  part  of  the  transferee  to  bay, 
and  of  the  transferor  to  sell  the  shares  out  and  out.  A  transfer 
for  which  no  consideration  was  or  is  to  be  paid  does  not  answer 
that  description,  especially  since  the  8  Vie.,  c.  16,  s.  14,  reqaires 
the  consideration  to  be  truly  stated. — [0*Brien,  J.    That  provision 

(a)  2  De  Gez,  F.  &  Jones,  S02. 
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clearly  applies  only  to  the  necessity  to  pay  the  full  amount  of  stamp-  M.  T.  1662. 

___                  -n    1 M ,  \     t               «••                                     1    Qwen's  Bench 
duty. J — ^In  Ex  parte  Sudd  (o)  the  transferee  s  name  was  erased      < /— ^^ 

from  the  list  of  contributories,  and  the  name  of  the  original  pur- 

chaser  replaced  on  it,   because  the   transaction  was  colorable. —      midland 

C  O  UN  TTRfl 

[O'Bbien,  J.     The  sale  in  that  case  was,  eu  between  the  transferee  ' 

and  the  transferor,  improper ;  for  it  is  evident  that  the  transferor     railway. 

continued  to  regard  himself  as  the  true  proprietor  of  the  shares.] — 

At  all  events,  the  Court  will  not  grant  the  prerogative  writ  to 

help  the  perpetration  of  a  fraud,  when  the  transferee  may,  under 

the  Common  Law  Procedure  Act  1856,  claim  a  writ  of  mandamus 

in  a  action  at  Common  Law. 


Sergeant  Sullivan^  and  Phillips,  contra. 

If  the  true  nature  and  result  of  the  transfer  was  to  pass  abso- 
lutely all  the  property  in  the  shares  from  the  transferor  to  the 
transferee,  the  transferee  is  entitled  to  get  the  writ  of  mandamus^ 
even  though  the  avowed  object  of  the  transfer  was  to  free  the 
transferor  from  all  liability,  by  transfering  his  shares  to  a  pauper. 
No  case  of  a  secret  trust  for  the  transferor  has  been  made.    It  has 
been  argued  that  the  transfer  is  not  bona  fide,  because  no  con- 
sideration was  paid.     But  no  case  has  yet  decided  that  the  non- 
payment of    the  consideration  stated  in   the  deed   is  conclusive 
evidence  that  the  transfer  was  not  bona  fide.    No  doubt,  the  8  Vie,, 
c.  16,  s.  14,  requires  a  true  statement  of  the  consideration,  but 
the  context  shows  that  for  fiscal  purposes  that  section  was  enacted. 
Had  the  consideration  stated  in  the  deed  been  £100,  though  £95 
only  had  been  paid,  the  deed  would  not  be  invalid,  though  the 
statement  of  the  consideration  was  undoubtedly  false.    In  Costello*s 
ease  {b)  the  Lords  Justices  were  careful  to  show  that  the  authorities 
are  uniformly  in  favor  of  allowing  a  transfer  to  a  pauper,  provided 
it  is  absolute.    The  same  doctrine  was  laid  down  in  BudcTs  case  (c), 
and  in  De  Passes  ease  {d).    In  order  to  validate  the  transfer,  there 
was  no  need  to  mention  in  the  deed  any  consideration  whatsoever. 

(a)  31  L.  J.,  K.  S.,  Ch.,  4.  (6)  2  De  G.,  F.  &  J.  302. 

(e)  30  Beav.  143 ;  affinned  on  appeal,  31  L.  J.,  N.  S.,  Ch.,  4. 

(<0  4  De  Q.  &  Jones,  544. 
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M.  T.  1862.  bad  made  in  the  last  casey  except  in  the  description  of  the  pro- 

secutor,  who  is  a  shopman  or  apprentice  to  Greorge  Barton,  and  is 
BE  QUEEN  QQ^jf^iy  dependant  on  him,  and  has  no  means  of  paying  np  the  calk, 
MIDLAND  as  he  told  the  deponent  that  he  had  no  money  to  pay  any  calk 
COUNTIES,    QgQj.gQ  Barton  was  described  as  "  a  solvent  and  respectable  man." 

ETC., 

RAILWAY.  The  solicitor's  affidavit  differed  from  his  former  one  only  by 
changing  the  names  of  the  parties,  and  setting  out  the  following 
letter : — 

"  J.  D.  Meldon,  Esq.  CUu»,  Not.  8,  1861. 

(<Sir, — I  have  signed  my  hand  to  aform^  accepting  of  ten  shares 
"  in  the  Shannon  Junction  Railway,  transferred  to  me  by  George 
'*  Barton  of  Clara,  not  then  knowing  the  liability  under  which  I 
^'  was  bringing  myself,  and  since  that  I  have  received  information 
"letting  me  know  the  danger  to  which  I  exposed  myself;  and  as  I 
<<  am  unable  to  pay  any  sum  of  money  which  may  be  called  for,  I 
"  will  decline  it,  if  it  may  please  you  to  do  so.  Hoping  that  yoa 
'*  will  proceed  no  further,  and  that  you  will  have  my  name  crossed 
"  off,  I  am,  &c., — Joseph  Crea." 

Heron^  C.  R.  Barry,  and  Finch  White,  showed  cause. 

The  question  of  infancy  does  not  arise  in  this  case.  The  other 
grounds  upon  which  cause  is  shown  are  the  same,  so  that  it  is  not 
necessary  to  cite  again  the  cases  on  the  subject.  Costelio's  caie{a) 
was  cited  to  establish  the  proposition  that  every  shareholder  has 
a  right  to  transfer  his  shares  to  anjf  person,  even  to  an  insolvent 
That  general  right  is  qualified  by  the  condition  stated  in  the 
judgment  of  Turner,  L.  J.,  in  that  case : — *'  In  all  cases  the  transfer 
'*  must  be  a  bona  fidt  transfer ;  using  the  words  bona  fide  transfer 
*'  in  the  sense  that  the  transfer  is  not  to  be  a  mere  colorable  and 
<^  unsubstantial  transaction." — [O'Brien,  J.  What  is  the  test  of 
bona  fides  F] — An  intention  on  the  part  of  the  transferee  to  bay, 
and  of  the  transferor  to  sell  the  shares  out  and  out,  A  transfer 
for  which  no  consideration  was  or  is  to  be  paid  does  not  answer 
that  description,  especially  since  the  8  Ftc,  c.  16,  s.  14,  reqaires 
the  consideration  to  be  truly  stated. — [0*Brien,  J.    That  provision 

(a)  2  De  Gez»  F.  &  Jones,  802. 
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clearly  applies  only  to  the  necessity  to  pay  the  full  amount  of  stamp-  M.  T.  1662. 

___                 -r^.wxi               n       ,                                  I    Qm««»'«  Bench 
duty.] — ^In  Bx  parte  Sudd  (a)  the  transferee's  name  was  erased      < /— — ^ 

from  the  list  of  contribtttories,  and  the  name  of  the  original  pur- 
chaser replaced  on  it,   because  the  transaction  was  colorable. —      bholand 

C  O  UN  TTRfl 

[O'Bbien,  J.     The  sale  in  that  case  was,  as  between  the  transferee  ' 

and  the  transferor,  improper ;  for  it  is  evident  that  the  transferor     bail  way. 

continued  to  regard  himself  as  the  true  proprietor  of  the  shares.] — 

At  all  events,  the  Court  will  not  grant  the  prerogative  writ  to 

help  the  perpetration  of  a  fraud,  when  the  transferee  may,  under 

the  Common  Law  Procedure  Act  1856,  claim  a  writ  of  mandamus 

in  a  action  at  Common  Law. 


Sergeant  Sullivany  and  Phillips^  contra. 

If  the  true  nature  and  result  of  the  transfer  was  to  pass  abso- 
lutely all  the  property  in  the  shares  from  the  transferor  to  the 
transferee,  the  transferee  is  entitled  to  get  the  writ  of  mandamus^ 
even  though  the  avowed  object  of  the  transfer  was  to  free  the 
transferor  from  all  liability,  by  transfering  his  shares  to  a  pauper. 
No  case  of  a  secret  trust  for  the  transferor  has  been  made.  It  has 
been  argued  that  the  transfer  is  not  bona  fide^  because  no  con- 
sideration was  paid.  But  no  case  has  yet  decided  that  the  non- 
payment of  the  consideration  stated  in  the  deed  is  conclusive 
evidence  that  the  transfer  was  not  bona  fide.  No  doubt,  the  8  Fi'c, 
c.  16,  s.  14,  requires  a  true  statement  of  the  consideration,  but 
the  context  shows  that  for  fiscal  purposes  that  section  was  enacted. 
Had  the  consideration  stated  in  the  deed  been  £100,  though  £95 
only  had  been  paid,  the  deed  would  not  be  invalid,  though  the 
statement  of  the  consideration  was  undoubtedly  false.  In  CostelWs 
case  (6)  the  Lords  Justices  were  careful  to  show  that  the  authorities 
are  uniformly  in  favor  of  allowing  a  transfer  to  a  pauper,  provided 
it  is  absolute.  The  same  doctrine  was  laid  down  in  Budd^s  case  {c\ 
and  in  De  Passes  ease  (d).  In  order  to  validate  the  transfer,  there 
was  DO  need  to  mention  in  the  deed  any  consideration  whatsoever. 

(a)  31  L.  J.,  K.  S.,  Ch.,  4.  (6)  2  De  G.,  F.  &  J.  302. 

(e)  30  Beav.  143 ;  affirmed  on  appeal,  31  L.  J.,  N.  S.,  Ch.,  4. 

(<0  4  De  G.  &  Jones,  544. 
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M.  T.  1862.  The  Company's  Act  entirely  displaced  the  subscription  contrtet, 

Queen's  Bench      ,.,.,,,         ,.  ,  .,.-, 

"w — y-*>      which  stipulated  that  the  deposit  money  was  to  be  paid  before  the 

Act  was  obtained.    Let  the  Company  sue  the  transferor  on  his 

covenant 


THE    QUEEN 

V, 

MIDLAND 

COUNTIES, 

ETC., 
BAILWAT. 


Barry f  in  reply. 

The  prerogative  writ  of  mandamue  has  always  been  retained  for 
the  purpose  of  supplying  defects  in  the  ordinary  proceedingSi  hot, 
being  in  the  discretion  of  the  Court,  has  never  yet  been  prostituted 
to  help  a  party  who  is  not  without  other  remedy,  in  giving  effect  to 
a  deed  to  which  he  is  a  party,  and  which  he  admits  to  contain  a 
falsehood  in  a  material  part,  the  statement  of  the  consideration,  which 
was  inserted  for  the  purpose  of  deceiving  the  Company  into  the 
belief  that  the  transfer  was  made  bona  fide.  The  argument  that 
the  8  Vie.,  c.  16,  s.  14,  contemplated  the  revenue  only  when  it 
required  the  consideration  to  be  truly  stated,  is  fatal  to  the  appli- 
cation, because  the  deed  is  not  sufficiently  stamped. 

Phillips  objected  that  no  such  point  was  made  in  the  affidavits, 
or  even  in  the  opening  statement  of  Mr.  Heron. 

Per  Curiam. — We  will  hear  the  point  argued. 

Barry. — The  deed  bears  only  a  stamp  of  2s.  6d.  But,  as  it  his 
been  admitted  that  no  consideration  was  paid,  the  deed  was  a 
deed  of  gift,  and  therefore  requires  a  stamp  to  the  amount  of 
£1.  15s.  Od.,  under  the  13  &  14  Vie.,  c.  97,  so  that  the  deed  ought 
not  to  be  registered.  The  evidence  is  strong  enough  to  make  the 
Court  presume  a  secret  trust  for  the  transferor,  and  the  applicant 
has  not  answered  the  Company's  affidavit,  in  which  it  is  expressly 
charged  that  the  transfer  is  merely  colorable,  though  he  obtained 
from  the  Court  an  order  giving  him  leave  to  file  an  affidavit  in 
reply.  The  cases  cited  have  no  application  here,  because  Courts  of 
Equity  have  no  discretion  in  the  matter,  but  most  simply  inquire 
and  determine  who  is  the  real  owner  of  the  shares  ?  Alexander's 
case  (a)  however  shows  that  the  insertion  of  a  consideration,  where 

(a)  9  W.  Rep.  410. 
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none  passed,  is  a  strong  circumstance  to  prove  that  the  transfer  was  M.  T.  1862. 

-.  -i.^  Qy«en*»  Bench 

a  sham.  -        -    - 

THE    QUEEN 

Philiips   was  allowed  to  argue  that  the  stamp  was  sufficient.  *'* 

MIDLAND 

Cur.  adv.  vult,  ^^^     ' 

ETCy 


BAILWAT. 


O'Brien,  J. 

In  this  case  I  am  of  opinion  that  the  conditional  order  for  a  I^^^*  13. 
mandamus  should  be  made  absolute.  The  application  is  made  by 
Mr.  Crea,  the  transferee  of  ten  shares  in  the  Company,  for  the 
purpose  of  compelling  the  Company  to  have  the  transfer  of  said 
shares  made  to  him  by  Mr.  Barton  duly  registered  under  the 
statute,  and  is  resisted  by  the  Company,  on  yarious  grounds.  The 
ground  principally  relied  on  is,  that  the  transfer  was  not  a  bona 
fide  transaction,  but  a  colorable  one,  and  was  executed  to  a  pauper, 
for  the  purpose  of  discharging  Mr.  Barton  from  his  liability  to  any 
future  calls  on  his  shares.  Now,  with  respect  to  assignments  of 
shares  in  public  companies,  such  as  the  present,  the  principle  has 
been  established,  by  several  cases,  that  the  mere  fact  of  an  assign- 
ment  being  executed  for  the  purpose  of  getting  rid  of  such  liability, 
even  though  it  be  executed  without  any  consideration  having  been 
paid  whatever,  does  not  of  itself  invalidate  the  transaction,  provided 
there  be  not  any  secret  trust,  arrangement  or  understanding, 
whereby  the  alleged  transferor  would  still  retain  some  interest 
or  control  in  respect  of  the  shares.  It  is  clear  (and  was  not  indeed 
disputed  by  the  Company's  Counsel)  that  the  test  of  bona  fides  in 
such  an  assignment  is,  that  the  transferor  should  actually  part  with, 
and  that  the  transferee  should  take,  all  the  interest  in  and  benefit  of 
the  shares.  It  has  been  argued  that  such  an  assignment  made  to  a 
pauper  is  unfair  to  the  rest  of  the  shareholders ;  but  it  is  to  be  con- 
sidered that  the  right  of  transfer,  and  of  exemption  thereby  from  all 
liability  for  future  calls,  are  given  by  the  statute ;  and  that,  accord- 
ingly, everyone  who  enters  into  such  companies  should  know  that 
by  doing  so  he  places  himself  in  the  position  of  being  left  with 
insolvent,  instead  of  solvent,  fellow  shareholders. 

It  was  however  urged,  during  the  argument,  that  there  were 
VOL.  15.  67  L 
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M.  T.  1862.  ciroumstances  connected  with  the  original  formation  of  this  Com- 
Queem'M  Bench  ^^^^  ^j^.^j^   rendered  it  a  breach  of  faith  on  Mr.  Barton's  part 

THS  QUEEN  ^  ^^^|  ^f  j^j^  statutable  right  to  assign  his  shares  to  a  person 
v. 
MIDLAND     who  had  no  means  to  meet  his  liabilities  as  a  shareholder.     In 

COUNTIES,    answer,  to  this  it  is  said  that  the  present  application  is  made  on 

ETC) 

RAILWAY,  the  part  of  Mr.  Crea,  whose  right  to  have  the  transfer  registered 
should  not  be  affected  by  any  such  circumstances ;  but,  independent 
of  that  consideration,  I  am  of  opinion  that  the  affidavits  famish  no 
grounds  for  coming  to  the  conclusion  contended  for  by  the  Company, 
or  for  supposing  that  there  was  anything  in  Mr.  Barton's  condoet 
which  amounted  to  an  agreement  or  understanding  with  his  fellow 
shareholders  that  he  would  not,  whenever  he  wished,  exerdse 
his  right  of  abandoning  the  concern,  by  a  transfer  of  his  shires, 
if  he  thought  it  likely  to  prove  an  unprofitable  one. 

It  was  also  urged,  that  the  fact  of  Mr.  Barton  not  having  paid 
any  part  of  the  original  deposit  of  £1  per  share  deprives  him  of 
the  right  of  assigning  his  shares  to  any  person.  But  this  objection 
cannot  be  sustained.  The  Company  have  registered  Mr.  Barton  as 
a  shareholder,  and  required  him  to  pay  the  subsequent  call  of  £2  per 
share,  which  he  accordingly  did.  They  might,  if  they  thought  fit, 
have  insisted  on  the  payment  of  the  £1  deposit,  before  he  execated 
the  subscription  deed;  they  may  perhaps  have  still  some  remedy 
against  him  to  recover  the  amount ;  they  need  not  have  put  him 
on  the  registered  list  of  shareholders ;  but,  having  done  so,  it 
is  now  too  late  for  them  to  insist  that  he  is  deprived  of  the 
ordinary  rights  of  a  shareholder  by  the  non-payment  of  that  deposit. 
The  question  however  to  which  most  of  the  argument  has  been 
applied  is,  whether,  having  regard  to  the  circumstances  under 
which  this  transfer  has  been  made,  it  is  to  be  considered  as  a 
bona  fide  transfer,  or  as  a  colorable  one  which  the  Court  should 
refuse  to  enforce.  It  appears  from  the  affidavits  that  Mr.  Crea 
has  no  means  to  enable  him  to  pay  up  the  future  calls;  that  he 
is  the  shopman  or  apprentice  of  Mr.  Barton ;  that  the  transfer 
was  executed  to  him  for  the  purpose  of  releasing  Barton  from 
all  liability  to  future  calls ;  that  it  was  executed  without  any 
money  whatever  having  been  paid  for  it;  and  that  the  statement 
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in  the  assignment  of  £15  having  heen  paid  for  it  is  altogether  M.  T.  1862. 
nntme.  These  circumstances  are  certainly  to  be  regarded  in  con- 
sidering the  question  whether  the  transfer  was  executed  with  the 
intention  that  it  should  take  effect  as  a  complete  and  absolute 
assignment  to  Crea  of  all  Barton's"  interest,  right  and  title  in 
and  to  the  shares ;  or  whether  there  was  some  agreement  or  under- 
standing between  Barton  and  Crea  that  the  former  should  still 
retain  some  right  or  interest  in  respect  of  them;  but  if,  notwith- 
standing those  circumstances,  we  should  come  to  the  conclusion 
that  the  transfer  was  intended  to  operate  as  a  complete  and  absolute 
assignment,  without  reserving  to  Barton  any  right,  interest,  or 
benefit  whatever  in  respect  of  the  shares,  then  I  do  not  think 
that  those  circumstances  should  prevent  our  giving  full  effect  to 
the  transfer.  Now,  upon  refering  to  the  affidavits,  I  find  nothing 
in  them  that  would,  in  my  opinion,  warrant  our  concluding  that 
there  was  between  the  parties  any  agreement  or  understanding, 
express  or  implied,  that  Mr.  Barton  should  retain  any  right  or 
interest  in,  or  control  over,  the  shares.  It  appears  to  me  that 
the  conclusion  to  be  drawn  from  them  is,  that  Mr.  Barton,  for 
the  purpose  of  freeing  himself  from  future  calls,  was  willing  and 
intended  to  part  entirely  with  all  his  interest  in  the  shares,  and 
did  not  intend  or  desire  to  retain  any  right  in,  or  derive  any  benefit 
from,  what  he  considered  would  prove  an  unprofitable  concern. 

With  respect  to  the  letter  from  Crea  to  Mr.  Meldon,  I  think 
that,  considering  the  circumstances  under  which  it  was  written, 
it  shonld  not  affect  our  decision.  It  is  evident,  even  from  Mr. 
Hackett's  affidavit,  that  Crea  wrote  the  letter  under  the  infiuence 
of  threats  held  out  to  him  by  Mr.  Hackett  (a  course  of  proceeding 
which,  in  my  opinion,  should  not  have  been  adopted);  and  Crea, 
by  his  affidavit  for  the  present  motion,  states  his  willingness  to 
alHde  by  the  transfer. 

Some  authorities  were  relied  on  by  Counsel  for  the  Company, 
which  were  observed  on  in  the  course  of  the  argument ;  but,  on 
referring  to  them,  it  will  be  found  that  there  were  circumstances 
which  do  not  exist  in  the  present  case,  and  which  clearly  showed 
that  the  transfer  was  not  really  an  absolute  one,  or  intended  to 


532 


COMMON   LAW  REPORTS. 


MIDLAND 
COUNTIES, 

ETC., 
RAILWAY. 


M.  T.  1862.  be  so.  In  one  of  them,  for  instance,  Ex  parte  Budd{a\  it  ap- 
yuggn «  «ic  p^^pg^^  1^^  ^^  examination  of  Crocker  the  transferee,  that  the 
THE  QUEEN  ^jQ^^ifigj^^g  ^f  ^^  sharcs   were  never  delivered  to  him;  that  at 

the  time  of  the  transfer  he  clearly  understood  that  Badd  the 
transferor  would  hold  him  harmless,  and  that  he  Crocker  never 
considered  the  shares  as  his  own,  but  that  thej  still  belonged  to 
Budd,  and  that  Budd  was  holding  them  in  Crocker's  name;  and 
further,  that,  when  Crocker  received  letters  from  the  company, 
he  had  sometimes  told  it  to  Budd,  who  desired  him  to  take  no 
notice  of  them.  It  also  appeared  that  Budd,  as  the  attorney  for 
Crocker,  but  without  any  authority  or  communication  with  Crocker, 
had  signed  a  document  offering,  upon  Crocker's  part,  to  pay  £600 
as  a  contribution  towards  payment  of  the  company's  debts,  to 
prevent  the  winding-up.  Under  those  circumstances,  the  Master 
of  the  Rolls  decided  that  the  transfer  was  not  a  bona  fide  one, 
and  that  Budd's  name  should  be  placed  on  the  list  of  contribn- 
tories ;  but,  from  his  judgment,  the  ground  of  his  decision  appears 
to  have  been,  that  the  dealings  between  the  parties  was  bocIi 
that,  if  the  shares  had  become  profitable,  Budd  might  have  insisted 
on  Crocker's  restoring  them  to  him ;  and  that  if,  on  the  other  hand, 
Crocker  had  been  made  pecuniarily  liable  in  respect  of  the  shares, 
he  might  have  called  on  Budd  to  indemnify  him.  The  propriety  of 
this  decision  cannot  be  questioned :  it  was  confirmed  by  the  Court 
of  Appeal ;  but,  the  facts  were  so  different  from  those  now  before 
us,  that  it  does  not,  in  my  opinion,  govern  the  present  case. 

In  another  case  cited,  that  of  the  Esgair  Inwyn  Mining  Co,{b}t 
it  appeared  that  the  certificates  of  the  shares  were  retained  by 
Mr.  Alexander  the  transferor,  and  that  when  Whitehead  the  trans- 
feree was  applied  to  by  the  secretary  to  know  if  he  would  take  some 
debentures  about  being  issued  by  the  company  to  the  shareholders^ 
he  replied  that  he  could  not  give  any  answer  until  he  had  seen 
Mr.  Alexander.  Vice- Chancellor  Wood  relied  upon  those  facts, 
amongst  others,  as  a  ground  for  holding  the  transfer  colorable;  but 
though  he  came  to  that  conclusion,  yet  he  admitted  in  his  jodgment 


(a)  31  Law  Joar.,  Ch.,  4. 


(6)  9  W.  Rep.  410. 
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the  general  principle  acted  upon  in  De  Pcaia  eate  (a),  that  a  M.  T,  1862. 

Queen's  Sench 
transfer  would  be  valid,  even  though  nothing  were  paid  by  the     w — ^^ ' 

THE     QUEEN 
V. 


transferee,  and  though  it  was  avowedly  n^ade  for  the  purpose  of 
avoiding  liability,  and  at  a  time  when  the  company  was  in  difficulty, 
if  it  was  made  absolutely  and  honajide^  and  without  any  trust  or 
reservation,  for  the  benefit  of  the  transferor.  Again,  in  HyanCa 
case  (&),  where  a  transfer  was  also  held  invalid,  and  the  names  of 
the  transferors  were  retained  on  the  list  of  contributories,  under 
circumstances  different  from  those  now  before  us,  the  Lord  Chan- 
cellor, in  his  judgment,  considered  the  result  of  previous  decisions  to 
be,  that  if  it  had  been  proved  that  the  transferor  had  parted  with  all 
interest  in  the  shares,  though  for  the  express  purpose  of  getting  rid 
of  liability,  and  though  they  knew  they  were  of  no  value,  and  that 
the  transferee  was  a  man  of  straw,  still  that  the  transferors  would 
have  been  absolved  from  liability,  and  ought  to  be  removed  from  the 
list  of  contributories.  And  Lord  Justice  Turner,  in  his  judgment, 
stated  that  he  entertained  no  doubt  upon  the  question  whether  the 
transferors  could  have  discharged  themselves  from  their  ownership 
by  making  an  out  and  out  transfer  of  the  shares ;  but  that  in  the 
case  before  him  it  was  clear  that  the  intent  was  to  cover  the  real 
ownership  by  the  creation  of  a  fraudulent  trust. 

It  has  been  further  argued  that  the  granting  a  writ  of  mandamus 
is  discretionary  with  the  Court,  and  that  in  the  present  case  we 
should  exercise  that  discretion,  by  declining  to  grant  the  writ  on 
a  summary  application,  and  leave  the  applicant  to  such  remedy  as 
he  may  have,  by  bringing  an  action  for  a  mandamus  under  the 
Common  Law  Procedure  Act  of  1856.  But,  where  a  discretion 
is  vested  in  the  Court,  it  should  be  regulated  and  exercised  ac- 
cording to  established  rules ;  and,  in  my  opinion,  the  circumstance 
of  the  transfer  having  been  executed  without  consideration,  and  for 
the  avowed  purpose  of  exempting  the  transferor  from  future  calls, 
is  not  a  sufficient  ground  for  us  to  exercise  our  discretion,  by  re- 
fusing to  enforce  the  statutable  right  of  the  party,  if  we  think  that 
the  transfer  operated,  and  was  intended  so  to  do,  as  an  absolute 

(a)  4  De  G.  &  J.  544  ;  S.  C,  28  Law  Jour.,  Ch.,  776. 
(6)  1  De  G.,  F.  &  J.  75 ;  S.  C,  29  Law  Jour.,  Ch.,  244. 
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M.  T.  1B62.  asMgnment,  witbont  on/  trost  or  reaerrstion  for  (hs  benefit  of  tka 
■,  transferor. 

THE  QUEER  -j.^^  antrne  BUt«meiit  in  the  deed  of  the  paTinent  of  the  £15  bai 
been  farther  relied  on  a>  furnishing  a  legal  objeotion  to  the  validilj 
of  the  transfer,  on  the  ground  that  the  atatnte  8  £  9  Ftc.,  c  16, 
a.  14,  requirea  the  coneideration  to  be  truly  stated ;  but,  ae  I  haTo 
already  obeerred,  during  the  argninent,  I  think  that  sneh  proviaitn 
was  inserted  in  the  statute  for  fiscal  purposes,  in  order  to  enanre 
that  a  stamp  of  the  proper  amount  should  be  affixed  to  the  deed, 
by  prohibiting  the  insertion  of  a  Uit«r  sum  than  was  actoallj  paid ; 
and  that  the  provision  \a  not  so  mandatory  as  that  the  inaertion  of  a 
greater  sura  than  was  actually  paid  would  TiUat«  the  transfer.  I 
believe  that,  as  a  matter  of  fact,  it  frequently  h^pen*  that  the 
consideration  money  stated  in  the  deed  as  having  been  paid  by  the 
transferee,  exceeds  that  which  is  actually  received  by  the  transferor. 
In  the  dealings  on  the  Stock-Exchange  with  shares  of  thia  descrip- 
tion, there  are  sometimes,  before  the  execution  of  the  deed  of 
transfer,  several  intermediate  sales  and  purchases  between  the  flnt 
sales  by  the  transferor  and  the  flnal  sale  to  the  laat  purchaser  to 
whom  the  transfer  is  executed ;  and,  if  he  ahonld  have  paid  to  bis 
vendor  a  greater  sum  than  the  transferor  received  from  the  fifst 
purahaser,  then  such  greater  sum  is  the  sum  redted  in  the  dead 
as  having  been  paid  to  the  transferor. 

It  was  however  further  urged,  at  the  close  of  the  argument, 
though  not  relied  on  in  the  affidavits,  that,  aa  no  money  connde- 
ration  was  paid  for  the  deed,  it  should  be  regarded  aa  a  deed  of 
gift,  liable  to  a  stamp  of  £1.  15e.  Od.,  and  that,  accordingly,  it  ii 
inanfflciently  stamped.  But  even  supposing  this  objection  now  open 
to  the  party,  I  do  not  think  that  the  mere  fact  of  no  money  con- 
sideration having  been  paid  would  render  the  transfer  in  question 
a  dnd  of  gift,  under  the  Stamp' Act,  liable  to  the  duty  of  £1.  Ills. ; 
and  it  is  to  be  observed,  with  respect  both  to  this  objection  and 
the  other  grounded  on  (he  14th  section  of  the  statute,  that  they 
were  not  relied  on  ex-  noticed  in  the  Eigair  Inm/n  Mining  Com- 
panji'a  ecut,  or  in  Budtfi  catt,  although  in  those  cases,  aa  in  the 
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present,  the  consideration  money  was  untruly  stated  in  the  deed  M.  T.  1862. 
of  transfer,  and  no  money  consideration  whatever  was  paid.  .     ^ 

I  am  therefore  of  opinion  that  the  conditional  order  for  a  man^     ^     ^ 
damui  should  be  made  absolute.  bcidIiAKD 

COUNTIES, 
ETC., 

Hates,  J.  railway* 

I  agree  that  the  writ  of  mandamus  ought  to  go ;  if  the  defendants 
think  that  there  is  any  good  ground  for  resisting  the  peremptory 
"writ,  they  may  state  it  upon  the  return,  and  thus  put  the  matter  in 
the.  course  of  solemn  investigation.     But  at  present,  the  conditional 
order  must  be  made  absolute.    The  applicant  relies  shortly  upon  a 
deed,  which  he  says  has  transfered  to  him  the  absolute  property  in  the 
shares.    In  opposition  to  that,  it  is  alleged  that  the  deed  is  merely  a 
sham,  and  colorable ;  and  it  is  insisted  at  the  Bar,  that  that  alle- 
gation is  sufficient  to  put  the  applicant  upon  a  full  statement  of  all 
the  facts  and  circumstances  which  have  led  to  the  execution  of  the 
deed.    In  that  I  do  not  concur.    At  most,  it  would  have  been 
sufficient  to  meet  a  general  allegation,  by  a  general  denial  that  the 
transaction  was  colorable,  or,  so  far  as  Crea  was  concerned,  was  made 
for  the  purpose  of  evading  liability.     But  it  has  been  relied  upon  by 
Mr.  Her  on  f  as  a  proof  of  mala  fides  ^  that  the  consideration  men- 
tioned in  the  deed  has  not  been  paid.     That  is  a  circumstance 
very  deserving  of  consideration,  but  it  is  explicable  in  several  ways, 
and  we  are  not  from  that  solitary  fact  to  presume  the  existence  of 
fraud  to  so  great  an  extent  as  to  nullify  the  transaction  between 
the  parties  to  it. 

Mr.  Barry,  in  the  course  of  his  argument,  suggested  a  point  to 
which  I  listened  with  great  attention,  because  I  felt  it  important  as 
to  the  regulation  of  our  proceedings  in  granting  this  prerogative 
writ  of  mandamus.  He  argued  that,  by  granting  the  writ  in  the 
present  case,  we  would  be  lending  ourselves  to  a  very  gross  fraud ; 
for  he  said  that  this  Company  had  been  got  up  by  some  gentlemen 
of  the  country,  who  had  formed  themselves  into  a  Railway  Com- 
pany, not  for  the  purpose  of  making  money  in  the  ordinary  course 
of  railway  traffic,  but  for  the  benefiting  of  the  estates  of  the  parties 
concerned  as  shareholders ;  that  Mr.  Barton  was  one  of  these,  and 
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M*  T.  1862.  that  he  having  become  a  proprietor,  upon  the  understanding  Uiat  be 
<—  .y  ■  ■  >  would  hold  on  with  his  co-owners  for  their  mutual  benefit,  had  no 
right  to  sell,  and  thus  clear  out  of  the  venture  as  soon  as  he  had  got 
MIDLAND  those  co-owuers  fairly  embarked  in  it.  Now,  assuming  that  to  be  a 
^  fraud  on  the  part  of  Barton,  and  that  Crea  had  become  implicated 
JLAILWAT.  in  it,  it  occured  to  me  that  this  being  a  prerogative  writ  which  has 
been  preserved  to  the  Crown  as  the  fountain  of  justice,  in  order 
the  better  to  supply  the  defects  in  the  ordinary  administration  of 
justice,  this  Court,  as  the  tribunal  to  which  the  wielding  of  that 
prerogative  has  been  entrusted,  would  fail  in  its  duty  if  we  allowed 
the  writ  to  be  used  for  purposes  of  fraud.  Therefore,  I  was 
anxious  to  hear  what  were  the  facts  upon  which  Mr.  Barry 
grounded  that  charge,  and  how  he  brought  them  home  to  Crea. 
I  have  listened  attentively,  but,  in*  my  opinion,  no  such  ease  has 
been  made  out  in  either  branch.  This  then  is  simply  the  appli- 
cation  of  a  transferee,  who,  being  avowedly  a  pauper,  asks  for 
the  writ  to  perfect  the  conveyance  of  the  shares  to  him,  though  he 
never  paid  anything  for  them,  and  though  the  direct  and  immediate 
effect  of  the  transfer  (and  probably  the  intention  of  the  parties  also) 
is  to  free  the  transferor  from  liability.  There  being  nothing, 
however,  to  lead  my  mind  to  the  belief  that  there  was  any  firaod- 
ulent  arrangement,  I  think  that  Crea  is  to  be  deemed  the  real 
owner  of  the  shares ;  that  it  was  intended  to  pass  to  him  the  whole 
property,  by  the  deed;  and  that  he  is  now  entitled  to  have  the 
transfer  registered. 

Fitzgerald,  J. 

I  would  have  preferred  to  leave  the  applicant  to  any  remedy 
which  he  might  have  had  under  the  Common  Law  Procedure  Act 
(/r.)  1856.  If  the  applicant  succeeded  in  establishing  his  title  by 
an  action,  he  might  then  claim  a  writ  of  mandamus^  as  of  right. 
But  I  entertain  very  grave  doubts  whether  we  exercise  a  wise 
discretion  in  compelling  the  defendants  to  act  upon  a  deed  which, 
confessedly,  is  false  upon  the  face  of  it,  and  &lse  in  a  material 
particular.  The  real  matter  to  be  inquired  into  is,  whether  the 
transfer  was  a  bona  fide  transaction,  entered  into  with  a  real 
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THE    QUEEN 
V, 
laDLANB 
COUNTIES, 

ETC., 
RAILWAY. 


purpose  and  intention  of  passing  all  the  property  in  the  shares  M.  T.  1862. 

'  Queen*8  Bench 

of  the  applicant,  or  was  merely  a  colorable  device?     When  we 

are  asked  to  enforce,  by  this  prerogative  writ,  a  transaction  by 

which  Mr.  Barton  professes  to  give  to  his  clerk  shares  which  impose 

on  him  considerable  liability  (a  iransaction  suspicious  in  its  nature), 

we  should  look  at  it  with  strictness,  and  investigate  it  in  every 

particular ;  and  we  should  expect  full  explanation  as  to  how  and 

when  this  deed  was  executed ;  and  we  ought  to  have  had  an  affidavit 

from  the  witnesses  to  the  deed,  to  explain  the  circumstances  under 

which  it  was  executed. 

In  reference  to  the  letter  of  the  Srd  of  November  1861,  written 
by  Crea  to  the  solicitor  of  the  Company,  I  will  not  bind  Crea  by  it. 
The  Company's  secretary  had  no  right  to  try  to  induce  parties  not 
to  accept  shares  which  shareholders  were  willing  to  transfer  to 
them.  But,  at  the  stfme  time,  while  we  do  not  bind  Crea  by  that 
letter,  we  cannot  shut  our  eyes  to  the  statement  in  it,  that  he  had 
signed  ''a  form."  That  expression  seems  to  import  that  the 
execution  of  the  deed  of  transfer  was  not  a  real  transaction,  but 
was  a  form  merely. 

It  is  upon  these  grounds  that  I  entertain  grave  doubts  as  to  the' 
propriety  of  the  rule  now  made  by  the  Court. 


VOL.  15. 
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E.  T.  1865. 

Common  Pleag 


THE  ENGLISH  AND  IRISH  BANK  (LIMITED), 

V, 

GRAY. 

fCommon  Pleas). 
April  22» 

Bvihe  artides  This  was  an  action  for  the  sum  of  £519-  13s.  3d.     The  sammons 

of  associatioii 

ofa joint-stock  and  plaint  contained  the  usual  counts  for  money  lent,  money  had 

proTided  that  &nd  received,  account  stated,  and  interest.     The  defendant  pleaded 

should  be  en-  ^  ^^®  ^^^  ^^^  second  counts : — ^first,  that  the  said  causes  of  action 

aow^  uad  re!  ^^^^  '^  respect  of  one  and  the  same  demand,  to  wit,  the  som  of 

oeive  for  their  £415   jgg  ^^    ^^^  £53  gg^  g^    making  together  the  sum  of  £500 
remuneration  ^  »  o      es 

in    each    and  mentioned  in  the  particulars  indorsed  on  the  said  writ  of  summoiu 
every    year, 

commencing      and  plaint.     That  the  said  sums  of  money  were  received  by  the  de- 
firom    the   in- 
corporation of  fendant  under  the  following  <;ircomstances,  namely,  that  the  plaintiffii 
the  Company, 

a    sum     not  are  a  Company  duly  formed,  registered  and  incorporated  pursaant 
exceeding 
£4000,  and  to  to  the  provisions  of  the  "  Companies  Act  1862,"  for  the  several 

among  them  as  purposes  and  objects  set  forth  and  enumerated  in  the  memorandam 

It   ^^°^^    ^^  association  of  the  said  Company,  which  memorandum  of  asso- 

Sd    to***and  ^'^'^^^  ^^  ^"^7  subscribed,  attested  and  registered  pursuant  to 

divided  ^j^g  gj^j^  ^^^ .  ^n^  ^y^^^  ]^y  clause  No.  12  of  the  articles  of  association 

amongst     the  *' 

directors  form-  of  the  said  Company,   which   said   articles  accompanied  the  said 
ing  the  board  r     ^»  r 

in  London,  as  memorandum  of  association,   and  were   duly  subscribed,  attested 

they  shall  from 

time   to  time  and  registered  pursuant-  to  the  said  Act,  it  is  provided  that  the 

determine,  and 

the  remaining  directors  may   establish  such    branch  banks,   agencies  and  local 

thereout  shall  boards  in  any  towns  or  places  in  Great  Britain  or  Ireland,  and 

and    divided     n^a^^  such  regulations  for  their  management  as  the  directors  from 

amongst     the 

directors  forming  the  said  board  in  Dublin,  as  they  may  from  time  to  time  deter- 
mine. The  defendant  was  appointed  a  Dublin  director,  and  acted  as  such  for  two 
Tears,  and  at  the  time  of  his  appointment,  a  deed  of  covenant  was  entered  into 
between  him  and  the  Company,  by  which  he  covenanted  "  to  act  and  fill  the  position 
of  one  of  the  local  board  of  directors  in  Dublin,  at  the  scale  of  remuneration  provided 
by  the  terms  and  articles^  agreement  of  the  said  Company."  There  was  one  other 
director  of  the  Dublin  board.  The  board  of  directors  never  set  apart  any  sum  for  the 
remuneration  of  directors  An  action  having  been  brought  against  defendant,  for  a 
debt  alleged  to  be  due  by  him  to  the  Company,  he  set  on  his  claim  for  remuneration 
of  his  services  as  a  director.  Held,  that,  there  having  been  no  setting  apart  of  a  fond 
or  this  purpose,  said  claim  did  not  arise. 
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time  to  time  shall  think  proper,  and  for  that  purpose  may  appoint  E.  T.  1865. 
such  local  directors,  managers,  officers,  clerks,  and  servants,  with     '^  ■'>^-  ^» 
such  remuneration,  and  at  such  salaries  as  they  consider  advisable;  j^^^ 

and  may  pay  the  expenses  occasioned  thereby  out  of  the  funds  of  the  iRish  bank 
Company.,    And  by  clause  16  of  the  said  articles  of  association,  it  is        qbat. 
provided  that  the  directors  shall  be  entitled  to  set  apart  and  receive 
for  their  remuneration  in  each  and  every  year,  commencing  from  the 
incorporation  of  the  Company,  a  sum  not  exceeding  £4000,  and  to 
divide  the  same  among  them  in  manner  thereinafter  mentioned,  that 
is  to  say,  that  three-fourths  of  the  moneys  so  allowed  shall  be  paid 
to  and  divided  amongst  the  directors  forming  the  board  in  London, 
as  they  shall  from  time  to  time  determine,  and  the  remaining  one- 
fourth  thereof  shall  be  allowed  to  and  divided  amongst  the  directors 
forming  the   local   board  in   Dublin,   as   they  may  from  time  to 
time  determine.     That  the  said  plaintiffs  were  duly  incorporated 
on  the  5th  day  of  January   1863,   pursuant  to  the  said  statute, 
and   to  the  said  memorandum  of  association  and  articles  of  asso- 
ciation;  and  that  directors  of  the  said  Company  were  then  duly 
named  and  appointed,  pursuant  to  and  under  the  said  articles  of 
association;  and  that  after  the  due  subscription  and  registration 
of  the  said  memorandum  of  association  and  articles  of  association, 
respectively,  and  after  the  due  incorporation  of  the  said  plaintiffs 
as  such  Company,  and  after  the  due  appointment  of  said  directors, 
the  said  directors  did  in  the  year   1863  establish  a  branch  bank 
of  the  said   Company  in  Ireland,  at  Dublin,  and  did  thereupon 
duly  appoint  the  defendant  to  be  a  director  of  the  said  English 
and  Irish  bank  (limited),  and  to  be  a  local  director  in  Dublin  of 
the  said  branch  bank,  in  the  manner  and  at  the  remuneration 
mentioned  and  contained  in  the  deed  next  thereinafter  mentioned. 
That  by  a  deed  dated  the  8th  day  of  June  1863,  and  made  be- 
tween the  defendant  and  one  John  Trew  Gray  of  the  one  part, 
and  the  plaintiffs,  under  the  said  name  and  style  of  the  English 
and  Irish  Bank  (limited),  of  the  other  part,  and  "which  said  deed 
was  duly  signed  and  sealed  by  the  defendant  and  the  said  John 
Trew  Gray,  and  was  also  duly  sealed  with  the  common  seal  of 
the    plaintiffs,   the   said   defendant   did   covenant  with   the  said 
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E.  T.  1865.  plaintiffs,  their  sacoessors  and  assigns,  that  the  defendant  should 

w^»v    ^>  *  and  would,  for  the  term  of  two  years  at  the  least,  next  ensuing 

AND  ^^^   ^^^  ^^y  ^^  ^^^   1B63,  if  so   required  by  the  said  plaintiffs, 

jBisH  BANK  act  ss  a  director  of  the  said  English  and  Irish  Bank  (limited), 

mm 

nn/v         and  should  act  as  and  fill  the  position  of  one  of  the  local  board 

Oka  •  • 

of  directors  in  Dublin,  at  the  scale  of  remuneration  provided  by 
the  memorandum  of  association  of  the  said  Company  in  that  behalf; 
and  would,  unless  unavoidably  prevented  by  illness,  diligently 
attend  to  and  perform  the  duties  of  such  director,  and  give  hb 
personal  attendance  and  attention  to  the  managing  and  transacting 
the  business  of  the  said  bank  in  Dublin ;  and  would,  to  the  utmost 
of  his  ability,  promote  and  attend  to  the  interests  of  the  said  bank, 
and  diligently  perform  all  and  singular  the  duties  appertaining 
to  such  situation  or  office  of  director.  That  he  was  thereupon 
and  in  pursuance  of  the  provisions  of  the  said  deed,  to  wit,  on 
the  8th  day  of  June  1863,  required  by  the  said  plaintiffs  to  act 
as  a  director  of  the  said  English  and  Irish  Bank  (limited),  and 
to  act  as  and  fill  the  position  of  one  of  the  local  board  of  directors 
in  Dublin,  upon  the  terms  in  the  said  deed,  and  thereafter  set 
forth ;  and  that  he  had  from  thence,  up  to,  to  wit,  the  1st  day  of 
June  -1864,  acted  as  such  director,  and  did  during  all  the  time 
last  aforesaid  act  and  fill  the  position  of  one  of  the  local  board 
of  directors  in  Dublin,  the  said  board  consisting  of  two  members, 
to  wit,  one  Simon  Foot  and  the  defendant.  That  he  did,  during 
all  the  time  aforesaid,  diligently  attend  to  and  perform  the  duties 
of  such  director,  and  give  his  personal  attendance  and  attention 
to  the  managing  and  transacting  the  business  of  the  said  bank 
in  Dublin,  and  did,  to  the  utmost  of  his  ability,  promote  and 
attend  to  the  interests  of  the  said  bank,  and  did  diligently  perform 
all  and  singular  the  duties  appertaining  to  such  situation  or  office 
of  director.  That  he  was  always  ready  and  willing  to  continue  to 
act  as  such  director,  and  to  perform  all  the  duties  of  the  said  office, 
pursuant  to  the  said  articles  of  association  and  the  said  deed  of 
the  8th  day  of  June  1863;  and  that,  on  the  said  Ist  day  of  June 
1864,  the  said  plaintiffs  ceased  to  carry  on,  and  discontinued  their 
said  business,  and  became  and  were,  on  the  said  day,  and  still  are 
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amalgamated  with  and  merged  in  the  European  Bank  (limited)  and  E.  T.  1 865. 
did  thereupon,  to  wit,  on  the  said  Ist  day  of  June  1864,  cease  to      \mmm^,.     * 
have  any  hranch  hank  in  Dublin,  without  any  neglect  or  default  '' 
of  the  defendant.  That  before  the  commencement  of  this  suit,  on  the  irish  bank 
Ist  day  of  July  1864,  the  sum  of,  to  wit,  £500  became  and  was  due 
and  owing  by  the  plaintiffs  to  the  said  defendant,  as  such  director  as 
aforesaid,  pursuant  to  the  said  articles  of  associatioit,  and  to  the  said 
provisions  of  the  said  deed  of  the  8th  day  of  June  1864,  the  same 
being  according  to  and  at  the  scale  of  remuneration  in  the  said  arti- 
cles of  association  and  in  the  said  last-mentioned  deed  respectively 
provided.   That  all  the  conditions  were  performed,  and  all  things  hap- 
pened and  all  times  elapsed  necessary  to  entitle  the  defendant  to  the 
payment  of  the  said  sum  of  £500  as  such  remuneration  as  aforesaid. 
That,  after  the  performance  of  all  such  conditions,  he  the  defendant 
retained  said  two  sums  of  money  endorsed  on  the  said  plaint,  and 
hereinbefore   mentioned,  in  liquidation  of  his   said   claim   as   such 
director  as  aforesaid,  as  he  legally  might,  for  the  causes  aforesaid. 

The  defendant,  secondly,  pleaded  the  foregoing  facts  specially  by 
way  of  6ct>off ;  and  he  pleaded,  thirdly,  a  set-off  in  the  ordinary 
form, — first,  for  work  and  services  as  a  director,  and  for  salary ; 
secondly,  for  work  and  labour  generally. 

The  plaintiffs  replied  to  the  first  defence  that  the  sum  of  £500 
did  not  become,  nor  was  it  due  and  owing  by  the  plaintiffs  to  the 
defendant  as  such  director  as  alleged ;  nor  were  all  conditions  per- 
formed, nor  did  all  things  happen  necessary  to  entitle  the  defendant 
to  the  payment  of  the  said  sum  of  £500  as  such  remuneration,  as 
alleged  ;  because,  the  plaintiffs  say  that  the  directors  of  the  English 
and  Irish  Bank  (limited)  did  not  at  any  time  set  apart  any  sum  of 
money  for  their  remuneration,  as  provided  by  the  said  clause  16  of 
the  said  articles  of  association ;  nor  did  they  in  any  manner  or  at 
any  time  act  upon  the  powers  given  them  by  the  said  16th  clause; 
and  so  the  plaintiffs  say  that  no  money  became  payable  by  them  to 
the  defendant,  as  such  member  as  aforesaid  of  the  local  board  of 
directors  of  the  English  and  Irish  Bank  (limited)  in  Dublin. 

The  replications  to  the  defences  of  set-off  were  similar  in  substance. 

The  defendant  demurred  to  the  above  defences. 
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£.  T.  1865.        Tjie  following  were  the  principal  points  of  demurrer : — That  the 

CcmmimPkat,' 

^»  -V  plaintiffs  are  bound  to  paj  to  the  defendant  the  moneys  in  the  de- 

ENGLISH 

AND  fences  respectively  mentioned.    That  the  plaintiffs  are  bound  by  the 

IRISH  BANK  deed  of  the  8th  of  June  1663  to  pay  the  said  moneys  to  the  defendant 
GRAY.  ^^^  ^^^  services  as  director.  That  it  was  not  a  condition  precedent  to 
the  right  of  the  defendant  to  remuneration  that  the  directors  should 
set  apart  any  sum.  That  the  moneys  in  the  defences  mentioned 
were,  by  the  operation  of  the  deed  of  the  8th  day  of  June  1863, 
allotted  and  set  apart  to  the  defendant  as  remuneration  for  his 
services.  That,  inasmuch  as  the  directors  did  not  allot  any  sum 
as  remuneration  for  the  defendant's  services,  he  became  entitled, 
under  the  articles  of  association  and  the  deed,  to  the  moneys  in 
the  defences  mentioned.  That,  upon  the  true  construction  of  clause 
I6th  of  the  articles  of  association,  the  local  directors  in  Dublin 
became  and  were  absolutely  entitled  to  the  sum  of  £1000,  and 
that  the  directors  had  no  power  to  alter  or  diminish  the  amount 
of  remuneration  to  be  paid  to  such  local  directors.  That  the 
defendant  is  entitled  to  be  paid  compensation  for  his  services  as 
local  director ;  and  the  matters  contained  in  the  replications  are 
not  sufficient  to  deprive  him  of  such  right. 

.  Tandy  (with  whom  was  Maaionogh),  in  support  of  the  demurrer. 
The  question  turns  upon  the  16th  clause  of  the  articles  of  asso- 
ciation. We  contend  that  under  this  clause  the  board  were  not 
only  entitled  to,  but  bound  to  set  apart  one-fourth  of  the  fund  of 
£4000  for  the  remuneration  of  the  Dublin  board  of  directors.  The 
Dublin  directors  were  not  to  be  at  the  mercy  of  the  London  board. 
The  Dublin  board  were  to  get  the  remuneration  in  any  event, 
though  no  appropriation  might  have  been  made  as  regards  the 
London  board.  The  terms  of  the  contract  between  him  and  the 
Company  under  the  12th  clause  and  the  deed  of  covenant  was 
that  he  was  to  be  remunerated  for  his  services.. 

Sj/rne  and  Dotose,  contra. 

The  London  and  Dublin  directors  are  placed  on  precisely  the 
same  footing.     The  16th  clause  merely  deals  with  the  scale  of 
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remuneration.     Before  any  claim  could  arise  under  the  12th  clause,  E-  T.  1865. 

ConMonPUa». 
there  must  be  a  setting  apart  of  a  fund  for  that  purpose;  con-       ■*  v    "^ 

ENGLISH 

sequently,  there    was    no  performance  of  a  necessary   condition  j^j^ 

precedent.  ™8h  bark 

17. 

Tandif  replied. 

MONAHAN,  C.  J. 

We  are  of  opinion  that  the  demurrer  must  be  overruled.  Mr. 
Gray  became  a  director  for  better  or  worse.  The  directors  had 
power  to  award  to  themselves,  by  way  of  remuneration,  a  sum 
not  exceeding  £4000 ;  but  they  have  not  wished  to  exercise 
this  power ;  and  Mr.  Gray  is  therefore  not  entitled  to  the  allow- 
ance be  seeks  for. 


544  COMMON  LAW  REPORTS. 


H.  T.  1863. 
Queen's  Bench 


WILLIAM  ALLEN,  a  Minor,  by  CLARA  DELINDA  ALLEN, 

his  Mother  and  next  friend,  ^ 

TIMOTHY  CARVER .♦ 


{Queen's  Bench.) 
J'ei.3. 
Action   bj       Thb' plaintiff's  grandfather,  William  Allen,  owner  in  fee,  devised 
l^see  gowtL  P^^  ^^  ^^®  lands  of  North  Liscongill,  in  the  county  of  Cork,  to 
T^^lMMofX  ^^®  defendant,  for  a  term   (still  unexpired)  of  years,    "saving, 
^o^ted  "an  "excepting,  and  always  reserving  out  of  this  demise,  unto  the 

timber.like        ii^{^  William  Allen,   his  heirs,  &c.,  all  timber  and  timber-Uke 
treei,    now 

standing    and  "trees    now  standing  or  growing    thereon,   with    full   liberty  of 
growing  there- 
on," and  con-  "  ingress  and  egress  for  the  said  William  Allen,  his  heirs,  &e., 
tained    the 
nsnal coyenant  "or  any   other  person   or  persons  authorised   by  him  or   them, 

to  keep  in  re- 
pair.    The       "to  enter  into  or  upon   said    demised    premises,   and  the  same 

snmmonB  and   ..  /*««i  •«•  •■• 

plaint  set  out      ^o  cut,  fell  and   carry  away,  with  horses,  men  and  carnages, 

asrig^g^*'  "at  his  and  their  will  and  pleasure,  without  the  hindrance  or 

dS^dMit  TO?  "interruption  of  the  said  Timothy  Carver,   his  executors,"  Ac. 

SbM^Md^the  "^^^^^y  Carver,  the  lessee,  covenanted  ftnter  alia)  for  himsctf, 

fences  thereof,  \^\^  executors,  &c.,  that  he  or  they  would,  "  durine  the  continuance 
to  be   ont  of  '        *  "^  '  * 

repair,  and  cnt  «of  this   demise,   preserve,   uphold,   support,   maintain   and  keep 
down,  and  al- 
lowed to  be  cnt  "the  said  demised  premises  and  every  part  thereof,  and  all  im- 
down  from  off  _ , 

the  said  lands,   "  provements  made  and  to  be  made  thereon,  in  good  and  sumcient 

ofluge   and  '^  order,  repair  and  condition,  and  at  the  end  of  the  term  hereby 

&c.     At  the  ''granted,  or  other  sooner  determination  of  this   demise,"  shoola 

trial,    defend- 
ant's Connsel  objected  to  evidence  ai  to  the  valne  of  the  trees  cnt  down,  on  the 
eronnd  that  they  were  excepted  out  of  the  demise.    Verdict  for  the  plaintiff,  £10 
for  the  general  neglect,  and  £60  for  the  trees  cut  down. 

The  Court  was  now  moved  to  reduce  the  verdict  by  the  latter  sum. 

Heldf  that  the  cutting  down  the  trees  excepted  was  not  an  act  of  waste,  and 
therefore,  not  a  breach  of  the  covenant  to  repair. 

Held  also,  that  on  the  pleading  as  framed,  the  defendant  was  not  called  on  to 
raise  the  question  as  to  the  exception  of  the  trees,  &c.,  before  the  trial. 

*  Before  0*BaxBN,  Hayss,  and  Fitzgebald,  JJ. 
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and  would  **80  leave  and  yield  up  the  same  unto  the  said  William  H.  T.  1863. 
Allen,  his  heirs,"  &c.  Queen's  Bench 

By  a  subsequent  lease,  the  plaintiff's  father,  who,  in  the  mean- 
time, bj  the  death  of  his  father  intestate,  had  inherited  the  property, 
demised  certain  other  lands  called  South  Liscongill,  with  a  dwelling- 
house  and  offices,  to  the  defendant,  for  a  term  (still  unexpired) 
of  years.  That  lease  contained  a  like  reservation  of  all  timber 
and  timber-like  trees,  &c.;  and  a  like  covenant  by  the  lessee 
to  preserve,   uphold,  &c. 

The  plaintiff,  by  the  death  of  his  father  intestate,  inherited 
the  property;  and,  being  a  minor,  brought  this  action  by  his 
next  friend. 

The  first  paragraph  of  the  plaint  set  out  in  terms  the  lessee's 
covenant  in  the  first  lease,  as  stated  above;  and  assigned  as  a 
breach  that  the  defendant  did  not  preserve,  <&c.,  but,  on  the 
contrary,  did  suffer  and  permit  said  premises,  and  the  fences 
thereon,  and  the  houses  thereon,  to  be  out  of  repair  and  in  a 
ruinous  condition,  and  did  cause  many  of  the  fences  to  be  thrown 
down  and  levelled,  and  did  cut  down  and  allow  to  be  cut  down, 
and  did  take  and  carry  away,  and  allow  to  be  taken  and  carried 
away  from  off  said  premises,  a  great  number  of  large  and  valuable 
trees  growing  thereon,  and  which  while  growing  thereon  greatly 
added  to  the  value  and  appearance  of  said  premises ;  and  did  also 
cut  down,  take  and  carry  away,  and  did  permit  others  to  cut  down, 
take  and  carry  away  from  off  the  said  premises,  a  great  quantity 
of  valuable  and  ornamental  shrubs  and  holly  trees  that  were 
growing  and  standing  thereon;  and  did  cut  and  take  away,  and 
materially  injure,  and  did  permit  others  to  cut  and  carry  away 
and  materially  injure  a  great  quantity  of  oak  and  other  trees 
growing  thereon,  and  did  injury  to,  and  allow  injury  to  be  done 
to  same,  by  cutting  and  taking  the  bark  from  off  same,  to  the 
damage  and  injury  of  the  plaintiff,  and  of  plaintiff's  estate  and 
reversion  of  said  ^premises,  to  the  amount  of  £200.  There  was  a 
like  paragraph  founded  on  the  covenant  in  the  second  lease. 

The  defendant  pleaded  to  each  paragraph  a  traverse  in  terms. 

The  action  was  tried  before  Eeogh,  J.,  at  the  last  (1862)  Summer 
VOL.  15.  69  L 
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H.  T.  1863.  Assizes  for  the  county  of  Kerry.  The  plaintiff  gave  evidence  of 
S^»«  en  ^^^  cutting  down  of  a  considerable  number  of  timber  trees,  which 
it  was  alleged  had  been  standing  on  the  lands  at  the  respective 
dates  of  the  two  demises,  and  which  were  alleged  to  be  within 
the  covenants.  Evidence  of  their  value  was  also  tendered.  There- 
upon, Counsel  for  the  defendant  objected  to  evidence  being  given 
in  respect  to  the  value  of  the  timber  trees,  on  the  ground  that 
those  trees  were  excepted  out  of  the  demise,  and  formed  no  part 
of  the  demised  premises,  so  that  their  value  could  not  be  recovered 
in  this  action,  which  was  founded  on  the  covenant  alone. 

The  learned  Judge  admitted  the  evidence,  but  required  the 
jury^to  assess,  in  a  separate  finding,  the  value  (if  any)  of  the 
timber  trees  so  cut  on  each  holding;  and  reserved  liberty  to  the 
defendant  to  move  the  Court  above  to  reduce  the  damages  (if  any) 
by  the  amount  assessed  as  the  value  of  the  timber,  in  case  that 
value  was  not  properly  recoverable  in  this  action. 

The  jury  assessed  the  damages  at  £70,  viz. — ^£10  for  the  alleged 
breaches  of  covenant  in  not  keeping  in  repair  the  demised  premises 
(save  the  timber) ;  £50  as  the  value  of  the  timber  cut  down  on 
the  lands  demised  by  the  first  lease;  and  £10  as  the  value  of 
the  timber  cut  down  on  the  lands  demised  by  the  second  lease. 
In  the  ensuing  Michaelmas  Term  (November  5,  1862),  the 
defendant's  Counsel  (Joshua  Clarke)  obtained  a  conditional  order 
to  reduce  the  damages  by  the  amount  of  £60,  pursuant  to  the 
leave  reserved.  Against  that  conditional  order  cause  was  now 
shown  by — 


C.  R.  Barry,  and  James  Murphy, 

It  was  said  at  the  trial  that,  by  a  reservation  of  .all  timber  and 
timber-like  trees,  the  soil  on  which  those  trees  grew  was  also 
reserved,  so  that  when  the  trees  have  been  felled  the  plaintiff 
is  disentitled  from  recovering  their  value  in  an  action  for  a  breach 
of  the  covenant  to  keep  the  demised  premises  and  every  part 
thereof  in  good  and  sufiicient  repair.  In  support  of  that  proposi- 
tion, the  defendant  relied  on  the  following  passage  in  1  PurL 
L,  8f  r.,  p.  400 :  <'  By  the  exception  of  trees  out  of  a  lease,  so  much 
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"of  the  soil  as  affords  nutriment  to  the  trees  is  excepted;  and  H.  T.  1863. 

.,  «       1  1  .  ,  1  .         .  #.     «  .        Queen's  Bench 

"  the  lessee  has  a  right  to  the  pasturage ;    but  if  the  exception 

^'extend  to  wood,  underwood  and  coppice,  the  whole  of  the  s6il 

"and  surface  will  be  excluded  from  the  demise."     That  passage 

means  that,  though  bj  the  demise  the  soil  passes  generally,  there 

is  reserved  to  the  landlord  a  right  in  the  nature  of  an  easement 

to  have  his  trees  fed :    Whistler  y.  Pashw  (a) ;  LiffbrtTs  case  (b). 

Therefore,  any  act  done  by  the  lessee  to  the  land,  which  in  fact 

lessens  the  nutriment  which   the  soil  as  demised  afforded  to  the 

trees,  is  a  breach  of  this  covenant :  Legh  v.  Heald  (c) :  for  the 

trees   which   are   mentioned  in   the    plaint  were    'Mmprovements 

made  or  to  be  made"  on  the  lands,  which  are  merely  words  of 

description :    Hide  v.  Paslow  (d).     Therefore,   the  value  t>f  the 

trees  when  felled,  as  well  as  compensation  for  the  injury  done  to 

the  premises,  may  be  recovered  in  this  action.     Even  supposing, 

however,   that,  strictly  speaking,   the  value  of  the  trees  cannot 

be  recovered  in  an  action  for  a  breach  of  this  covenant,  still  the 

defendant  has   not  raised    the   objection   in   the  proper   manner. 

The  plaint  is  to  be  considered  as  if  the  lease,  and  therefore  this 

reservation  of  the  trees,  was  set  out  on  its  face  in  express  words. 

Therefore,  this  defect  was   patent  on  the  face  of  the  pleadings, 

and  the  defendant  should  have  demurred  to  so  much  of  the  plaint 

as  claimed  damages  for  the  value  of  the  trees,  if  their  value  could 

not  properly  be  recovered  as  damages  in  a  action  for  a  breach 

of  the  covenant.   Perhaps  he  might  still  move  in  arrest  of  judgment, 

no  particular  form  of  action  being  now  necessary.    If  the  facts  are 

sufficiently  stated,  the  plaintiff  is  entitled,  quSteumque  vidy  whether ' 

in  an  action  for  breach  of  the  covenant,  in  trover  or  in  waste, 

to  retain  the  £60  which  the  jury  have  assessed  as  the  value  of 

the  trees. 


Joshua  Clarke  and  J.  S.  Greene,  in  support  of  the  conditional 
order,  contended  that  the  lessor,  when  he  excepted  the  trees, 
retained  a  right  to  enter  upon  the  land  and  do  everything  necessary 


(a)  Cro.  Jac.  487. 
(0  IB.  &  Ad.  622. 


(6)  11  Bep.  49,  b. 
(d)  Fopham,  146. 
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H.  T.  1863.  for  their  protection;  and  that  no  dutj  is  cast  apon  the  lessee  to 

Queen'g  Bench  ,  .  .  ,      ,       ,  .     ,  ,   *.  t 

watch  or  preserve  trees  which  the   lessor  had  excepted  from  the 

demise:   1  Furl.  L,  Sf  T.,  p.  663 ;  Evans  v.  Evans  (a) ;  Jenney  t. 

Brooke (b).     The  exception   in   the  lease  is  of  "all  timber  and 

timber-like  trees."    Bat  the  plaint  claims  damages  for  the  felling 

of  trees  generally;  and  maj,  therefore,  have  stated  a  good  cause 

of  action,  which  the  defendant  has  answered,  and  yet  not  inclade 

at  all  the  timber  and  timber-like  trees.     The  words  of  the  plaint 

would  inclade  fruit  trees,  which  are  not  within   the  exception: 

1  Furl.  L.  Sf  r.,  p.  400.    Had  the  plaintiff  meant  to  sue  for  the 

value  of  these  timber  and  timber-like  trees,  he  should  have  sued 

the  very  person  who   felled  them;   for  those  trees,  having  been 

excepted,  formed  no  part  of  the  subject-matter  of  the  demise;  so 

that  no  breach  of  the  covenant  could  be  committed  by  injuring  tbem. 

The  action  of  covenant  is  a  substitute  for  the  old  writ  of  waste ;  but 

the  alleged  acts  did  not  amount  to  waste :  Goodrighi  v.  Vivian  (c). 

The  trees  were  "  excepted,"  not  "  reserved :"  Doe  v.  Lock  (df). 


James  Murphy,  in  reply,  admitted  that  the  trees  were  not  part 
of  the  demised  premises;  but  maintained  that  they  had  been 
growing  thereon — Legh  v.  Heald{e\ —  in  such  a  sense  that  the 
lessee,  by  felling  them  or  allowing  them  to  be  felled,  had  committed 
a  breach  of  the  covenant :  Doe  v.  Price  (f). 


O'Brien,  J, 

In  this  case  we  are  all  opinion  that  the  conditional  order 
obtained  by  defendant  should  be  made  absolute ;  and  that,  ac- 
cordingly, the  verdict  should  be  reduced  from  £70  to  £10,  the 
difference  (£60)  being  the  sum  which  was  included  in  the  verdict 
as  the  value  of  the  timber  cut  on  the  demised  premises  during 
defendant's  tenancy.  It  is  true  that,  according  to  the  case  of  Ia^^ 
V.  Heald{e\  the  exception  contained  in  the  leases  now  before 
us,  of   "timber  and  timber-like  trees,"  did  not  include  the 


(a)  2  Camp.  496. 
(c)  8  East.  189. 
(e)  I  B.  &  Ad.  622. 


(6)  6  Q.  B.  323. 
((0  2  Ad.  &  EL  706. 
09  8  C.  B.  898. 
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upon  which  such  timber,  &c^  grew;  hot  thai,  notwithstanding  the  H.  T.  1863. 
exception,  said  soil  passed  to  defendant,  as  part  of  the  demised     .  ^^^  f  —  ^ 
premises;  the  landlord  retaining,  under  said  exception,  a  right  of 
nutriment  out  of  said  soil  for  said  timber  and  trees. 

Admitting,  however,  that  the  soil  on  which  the  timber  and  soil 
grew  was  part  of  the  premises  demised  by  the  lease,  the  question 
still  remains,  whether  the  cutting  of  such  timber  trees,  which  were 
expressly  excepted  out  of  the  lease,  is  a  breach  of  defendant's 
covenant  to  keep  the  demised  premises  in  repair.    And  upon  this 
question  it  appears  to  me  that  the  case  of  Goodrighi  y.  Vivian  (a)  is 
a  distinct  authority  in  defendant's  favor.    In  that  case  also,  the  lease 
upon  which  the  ejectment  was  brought  contained  an  exception  of  all 
trees  of  oak,  &c*,  growing  on  the  demised  premises ;  and  there  was  a 
proviso  in  the  lease,  that  if  the  lessee  should  commit  any  waste  in  or 
upon  the  demised  premises,  it  should  be  lawful  for  the  lessor  to 
re-enter.     It  appeared  that  the  defendant,  who  derived  under  that 
lease,  had  cut  and  sold  several  of  said  trees,  and  the  ejectment 
was  brought  on  the  ground  that  the  cutting  of  said  trees  was  an 
act  of  waste,  within  the  terms  of  said  proviso  for  re-entry,  and 
that  a  forfeiture  had  been    thereby  incurred.     But  the   Court, 
without  hearing  defendant's  Counsel,  held  that  the  ejectment  was 
not  maintainable ;  that  waste  could  only  be  committed  of  the  thing 
demised;  and  that,  as  the  trees  were  excepted  out  of  the  demise, 
no  waste  could  be  committed  of  them,  and  that  consequently  no 
forfeiture  within  the  terms  of  the  proviso  was  incurred  by  cutting 
them  down.    I  think  the  principle  of  that  decision  is  applicable  to 
the  case  now  before  us ;  and  that,  as  the  cutting  of  trees  excepted 
out  of  the  lease  would  not  be  an  act  of  waste  on  the  demised 
premises,  it  follows  that  it  would  not  be  a  breach  of  the  covenant 
to  keep  the  demised  premises  in  repair.     The  exception  of  trees 
out  of  a  lease  relieves  the  tenant  from  some  liabilities  respecting 
them,  which  he  would  incur  if  they  were  not  so  excepted.     With 
respect  to  the  case  of  Rogers  v.  Price  (6),  on  which  (although  the 
decision  in  it  was  in  the  tenant's  favor)  plaintiff's  Counsel  relied 
as  showing  the  opinion  of  the  Court  that  a  lessee  might  be  liable 


(a)  8  East  190. 


(6)  8  G.  B.  894. 
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H.  T.  1863.  for  the  catting  of  trees,  although  thej  were  excepted  from  the 

lease,  it  will  be  seen,  bj  referring  to  it,  that  the  lessee's  covenant 
against  waste  expressly  referred  to  the  cutting  of  trees  as  consti- 
tuting an  act  of  waste ;  and  that,  accordingly,  the  opinion  expressed 
by  the  Court  on  the  effect  of  that  covenant  is  not  applicable  to  the 
case  now  before  us. 

Plaintiff's  Counsel  have  further  contended,  that  it  was  not 
competent  for  defendant  to  have  raised  this  question  at  the  trial, 
not  having  done  so  on  the  previous  pleadings.  We  think,  however, 
that  upon  the  pleadings  as  framed,  defendant  was  not  precluded 
from  raising  the  question  at  the  trial. 


Hates,  J. 

With  most  of  the  positions  advanced  by  the  plaintiff's  Counsel 
I  do  not  quarrel,  for  I  go  with  them  to  this  extent,  that,  according 
to  the  true  construction  of  this  covenant,  the  timber  and  timber-like 
trees*  were  undoubtedly  excepted  from  the  demise,  and  were  the 
property  of  the  landlord ;  and  that  every  particle  of  the  earth  in 
which  they  grew  was  the  subject  of  demise  to  the  tenant.  This 
being  so,  there  was,  nevertheless,  reserved  to  the  landlord  a  right 
of  taking  from  the  soil  nutriment  for  his  trees,  such  as  was 
necessary  for  their  growth  and  sustainment.  All  that  was  true; 
and  the  trees  being  the  property  of  one  man,  and  the  soil  in 
which  they  grew  being  the  property  of  another,  I  do  not  think 
that,  on  the  fair  reading  of  this  lease,  it  ever  was  intended  to 
throw  on  the  tenant  the  duty  of  taking  care  of  the  landlord's  trees. 
The  landlord  seems  to  have  carefully  kept  that  to  himself,  and 
has  reserved  a  power  to  go  in  upon  the  land  to  cut  the  timber 
and  timber-like  trees,  &c. ;  no  duty  was  cast  upon  the  tenant  to 
watch  or  preserve  them.  The  plaintiff  says  that  the  defendant 
covenanted  to  keep  the  demised  premises,  and  all  improvements 
made  and  to  be  made  thereon,  in  good  and  sufficient  order,  repair 
and  condition;  and  he  contends,  that  growing  trees  form  a  part 
of  the  improvements  made  thereon.  But  in  assigning  the  breach 
he  does  not  adopt  the  language  of  that  covenant.    He  says,  that 


*  As  to  what  trees  are  timber,  set  15  &  16  G.  3,  c.  26,  a.  3. 
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the  defendant  did  cut  down  and  allow  to  be  cut  down,  and  did  H.  T.  1863. 
take  and  carry  awaj  and  allow  to  be  taken   and  earned  away 
firom  off  said  premises,  a  great  number  of  large  and  raluaUe 
trees  growing  thereon.     Now,  these  words  may  be  satisfied,  without 
including  the  timber  and  timber-like  trees  that  were  excepted,  as 
it  is  probable  there  are  growing  upon  the  premises  trees  of  other 
descriptions,  as  fruit  trees  and  many  ornamental  trees,  so  that 
timber  and  timber-like   trees  are  not   within   the  scope  of   the 
covenant.     We  must  take  it  that  the  whole  amount  given  in 
damages  by  the  jury,  uUra  the  sum  of  £10,  is  for  the  value  of 
the  timber  and  timber-like  trees,  for  which  the  defendant  is  not 
responsible  according  to  the  fair  and   true  construction  of  this 
lease ;  that  value  is  to  be  deducted,  and  the  verdict  reduced  to  £10. 

FiTZOSHALD,   J. 

I  also  am  of  opinion  that  the  lessee  has  not  covenanted  to 
keep  in  good  and  sufficient  order,  repair  and  condition,  the  trees 
XYhich  the  landlord  specially  excepted  out  of  the  demise  and  kept 
to  himself. 


THE  QUEEN,  at  the  prosecution  of  JAMES  GORDON  and 

MARTIN  NAUGHTEN, 

r. 

WILLIAM  RITSON,  Collector  of  Inland  Revenue  for  the 

Galway  Excise  Collection.*  -.  ^  ,  -^_ 

M.  1.  Io02« 

Nov.  4. 

Mandamus. — The  prosecutors  stated  in  a  joint  affidavit  the  fol-  tUj  wu  an 

lowing  material  facts :— That  each  of  them  had  been  duly  appointed,  ^^^^J^ 

and  still  continued  to  act  as  an  officer  for  the  service  of  civU-  Sa^^j^*  ^ 

to  DAT  oertain 
f alaries  to  process-servers  appointed  by  the  Recorder  of  Galway.  Beld,  that  the 
writ  should  go,  inasmuch  as,  under  the  Civil^bill  Act,  Recorders  had  the  9^tm  rif  hts 
as  to  the  appointment  of  process-servers  as  Assistaat-Banisten. 

*  Before  the  Fall  C!onrt 
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M.  T.  1862.  bill  processes  in  the  Court  of  Quarter   Sessions,  holden   before 

Queen'g  Bench     ,      ^         ,         ^    ,  «,  ..^-i,  -.ti. 

>■  My  ,^.     the  Recorder  of  the  county  of  the  town  of  Gralway;  and  each  of 

^  them  obtained  a  certificate  which,  being  signed  by  the  Recorder, 

BiTsoN.  and  bearing  date  the  20th  of  March  1861,  declared  that  each  of 
them  had,  during  the  previous  quarter  of  a  year,  discharged  to 
the  satisfaction  of  the  Recorder  the  duties  of  the  office  of  process- 
server,  and  was  entitled  to  be  paid  the  sum  of  £2.  10s.  Od.,  being 
for  one  quarter's  salary.  Each  of  the  prosecutors  duly  presented 
his  certificate  toi  Mr.  Ritson,  who  refused  to  pay  the  money.  The 
prosecutors  then  submitted  that  each  of  them  is  entitled,  under  the 
certificate  of  the  Recorder,  to  receive  from  the  collector  of  Inland 
Revenue  for  the  Gralway  Excise  collection,  a  salary  of  £10  per 
annum,  and  to  obtain  a  writ  of  mandamus  to  compel  Mr.  Ritson 
to  pay  said  salaries  respectively. 

Accordingly,  in  Trinity  Term  1862,  the  Court  granted  a  con- 
ditional order  for  the  writ  prayed  €or.  Mr.  Ritson  filed  as  cause,  a 
short  affidavit  to  the  effect  that  he  refused  to  pay  the  salaries, 
because  he  believed  such  payments  would  be  illegal;  and  that 
his  refusal  was  made  under  the  directions  of  the  Board  of  Inland 
Revenue. 

Maedonogh  and  Jebb,  on  behalf  of  the  Attorney-General,  showed 
cause. 

The  7  O.  4,  c.  36,  was  the  first  Act  which  gave  to  process- 
servers  who  had  been  appointed  by  an  Assistant-Barrjster  the 
sole  right  to  serve  processes.  Its  third  section  conferred  an  annual 
salary  of  £10,  payable  quarterly,  by  the  district  collector  of  excise, 
on  each  of  such  process-servers,  who  should  produce  to  the  collector 
a  certificate  signed  by  the  Assistant-Barrister,  stating  the  amount 
to  be  paid,  and  that  the  payee  had  during  the  preceding  three 
months  discharged  his  duty  in  a  satisfactory  manner.  That  Act 
related  solely  to  Assistant- Barristers  for  counties,  and  had  nothing 
to  do  with  Recorders  of  boroughs*  The  next  Act  which  is  in 
any  wise  conversant  with  Recorders  is  the  3  &  4  F»c.,  c.  108, 
ss.  131  and  194,  but  it  does  not  give  to  process-servers  any  right 
to  a  fixed  salary,  though  its  194th  section  provides  that  the  Town 
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council  shall  fix  a  table  of  fees,  which  are  to  be  approved  of  by  M.  T.  1862. 
the  Coart  of  Qaeen's  Bench,  for  the  officers  of  the   Recorder's     .  -    ^  »     / 
Coort;  and  process-servers  appointed  by  the  Recorder  are  officers  ^ 

of  his  Court  for  the  execution  of  process.  If,  therefore,  there  bitson. 
exists  the  right  now  claimed  to  a  fixed  annual  salary  of  £10, 
payable  out  of  the  public  revenue,  that  right  must  have  been 
given  by  the  14  &  15  Kic,  c.  57i — sections  15  and  17  of  which 
are  re-enactments  of  the  provisions  in  the  7  O,  4,  c.  36.  But 
these  two  sections  never  mention  Recorders.  Section  34  gives  to 
the  Assistant-Barrister  for  the  county  of  Gal  way  a  civil-bili  juris- 
diction concurrent  with  that  of  the  Recorder  in  the  county  of  the 
town  of  Galway.  Therefore,  the  Assistant-Barrister  for  the  county 
of  Galway  is  expressly  empowered  to  appoint  process-servers  for 
the  county  of  the  town  of  Galway;  and  the  public  revenue  may, 
if  this  writ  is  granted,  be  burdened  with  the  payment  of  salaries 
to  two  sets  of  process-servers  for  one  and  the  same  place.  Section 
1 59  only  assimilates  *'  all  proceedings  by  way  of  civil-bill "  before 
any  Recorder,  with  two  exceptions,  to  these  before  Assistant- 
Barristers.  That  section  designates  process-servers  as  "officers  of 
the  Court."  The  question  really  turns  upon  the  construction  of 
section  162.  But  that  is  only  a  glossary  to  explain  the  words 
actually  used  in  the  Act,  and  not  containing  such  express  and 
unambiguous  provisions  as  would  authorise  the  Court  to  increase 
the  public  taxation,  by  imposing  on  the  board  of  Inland  Revenue 
the  duty  of  paying  these  salaries.  Besides,  there  may  have  been  a 
good  reason  why  the  Legislature  gave  to  each  process-server  in 
counties,  in  addition  to  his  fees,  a  fixed  annual  salary ;  for  process- 
servers  in  counties  have  occasionally  to  travel  considerable  dis- 
tances ;  but  no  such  reason  applies  to  boroughs,  wherein  the 
appointed  fees  constitute  a  sufficient  remuneration. 

P.  J.  Blakej  in  support  of  the  conditional  order. 

No  argument  can  now  be  drawn  from  the  7  O.  4,  c.  36,  because 

it  has  been  wholly  repealed  by  the  14  &  15   Ftc,  c.  57.    The 

3  &  4  ViCf  c.  108,  s.  177,  gives  the  Recorders  of  boroughs  power 

to  appoint  process-servers.    The  14  &  15  Fi'c,  c.  57,  s.  162,  enacts 
VOL.  15.  70  L 
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If.  T.  1862.  that  the  phrue  "ABsistant-Barriater"  shall  indade  "Recorder," 
^^  ^  save  88  therein  excepted,  unless  there  be  in  the  context  something 

repugnant  to,  or  inconsistent  with  such  a  construction.  Substituting 
siTSON.  *' Recorder"  for '<  Assistant-Barrister/'  in  sections  15  and  17,  the 
prosecutor's  right  to  this  writ  is  manifest.  Although,  under  sec- 
tion 34,  two  different  sets  of  process-servers  may  be  appointed  for 
one  and  the  same  place,  yet  they  are  officers  of  two  distinct  Courts, 
and  have  to  perform  different  duties. 


Jebb  was  heard  in  reply. 

Cur.  adv.  vulL 


Lbfbo7,  C.  J. 

This  case  comes  before  the  Court  upon  a  motion  to  show  cause 
against  a  conditional  order  for  a  writ  of  mandamui  directed  to  the 
Commissioners  of  Inland  Revenue,  calling  upon  them  to  pay  a 
salary  of  £10  per  annum  to  each  of  the  prosecutors,  who  are 
process-servers  appointed  by  the  Recorder  of  the  county  of  the 
town  of  Galway.  The  decision  of  the  case  turns  upon  the  Re- 
corder's right  to  make  the  appointments  under  which  the  salaiy  is 
claimed.  If  he  has  the  right,  the  prosecutors  are  entitled  to  main- 
tain their  conditional  order ;  but,  if  he  has  not  that  right,  the  order 
must  be  discharged. 

We  have  all  come,  though  perhaps  it  may  be  through  the 
medium  of  different  premises,  to  the  conclusion  that  the  Recorder 
has  the  right  to  make  the  appointments.  The  question  tonu 
mainly  upon  the  construction  of  the  Civil-bill  Act  (14  &  15  Vie,^ 
c.  57),  which,  after  repealing  a  variety  of  Acts,  sums  up  what  were 
to  be  in  future  the  regulations  of  the  Civil-bill  Courts  upon  different 
'  subjects,  and,  amongst  others,  upon  the  subject  of  the  appointment 
of  process-servers.  One  of  those  antecedent  Acts  (7  O.  4,  e.  36, 
8.  3)  gave  authority  to  the  Assistant-Barristers  of  Civil-bill  Courts 
to  make  the  appointment  of  process-servers,  and  to  appoint  to  each 
of  them  a  salary  of  £10  per  annum,  with  an  enactment  that,  upon 
the  production  of  a  certificate  signed  by  the  Assistant-Barrister, 
apecifying  the  amount,  and  stating  that  the  process-server  had 
during  the  preceding  three  months  discharged  his  duties  to  the 
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satisfaction  of  the  Assistant-Barrister,  the  collector  of  excise  for  M.  T.  1862. 
the  district  should  pay  the  process-seryer  that  salary.     The  Civil-      v^    y    ^ 
bill  Act  which  is  now  in  force  (14  &  15  Ktc,  c.  57)  consists  in  ^ 

part  of  a  re-enactment  of  many  of  the  enactments  in  the  repealed       ritson. 
Act;  and,  amongst  others,  confirms  anew  the  jurisdiction  which 
had  been  by  a  subsequent  Act  given  to  the  Recorders  of  certain 
towns  (including  Dublin  and  Cork),  and  giving  them  a  civil-bill 
jurisdiction  in  those  towns,  of  which  Galway  is  one. 

There  are  several  sections  in  the  existing  Civil-bill  Act  upon 
which  strong  reliance  was  placed,  as  afbrdiog  a  fair  legitimate 
inference  that  the  Legislature  intended  by  this  Act  to  give  to 
the  Recorders  a  similar  jurisdiction  and  authority  to  that  which 
had  been  given  to  the  Assistant-Barristers.  I  confess  that,  so 
long  as  the  argument  was  rested  on  inference  and  implication,  it 
was,  as  I  said  at  the  time,  thrown  away  upon  me ;  for  the  prin- 
ciple of  /at9,  as  well  as  of  construction,  is  so  well  settled  that 
nothing  but  express,  clear,  and  unambiguous  words  in  a  statute 
can  charge  the  public  revenue — that  I  could  not  yield  to  any 
argument  drawn  from  inference  merely.  I  had  then  made  up 
my  mind,  and  left  Court  under  the  impression  that  there  were 
not  to  be  found  in  the  Civil-bill  Act  words  which  deserved  that 
description,  and  would  sanction  the  making  of  these  appointments 
by  the  Recorder.  But,  upon  looking  very  minutely  through  the 
Act,  and  almost  word  by  word  and  line  by  line — although  I  think 
that  there  was  some  foundation  for  the  argupaent  drawn  from 
implication  from  the  other  sections,  that  there  arose  from  them 
an  inference  of  an  intention  by  the  Legislature  to  give  this  autho- 
lity  to  the  Recorders  likewise, — yet,  to  every  such  argument  from 
mere  implication,  it  struck  me  as  a  conclusive  answer  that  the 
original  Act,  from  the  language  of  which  it  was  sought  to  infer 
an  intention  to  give  this  authority  to  appoint  process-servers  to 
the  Recorders,  was  couched  in  the  most  clear,  express,  explicit, 
and  unambiguous  language,  which  conferred  the  right  to  appoint 
on  Assistant-Barristers  only ;  and  that,  when  that  Act  was  repealed 
by  the  general  repealing  section  in  the  Civil-bill  Act,  the  provision 
with  respect  to  Aiststani' Barristers  having  the  right  to  appoint 
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M.  T.  1862.  process-servers  was  re-enacted  ipsuHmit  termite  it  occurred  to 

— y '      me  to  ask  if  the  Legislature,  in  order  to  give  that  right  to  the 

^  Assistant-Barristers,  re-enacted  in  the  present  Civil-bill  Act  the 

BiTSON.  provision  of  the  former  Act  in  express  words,  why  should  we 
suppose  that  the  Legislature  intended  to  give  by  implication  any 
power  to  the  Recorders,  or  to  leave  anything  to  mer^  inf<^ence 
as  to  them,  when  that  very  right*  is  given  in  express  terms  to 
the  Assistant-Barristers,  omitting  Recorders?  If  ever  the  rule  of 
construction  applied  (expresno  uniui  est  exdutio  alierius)^  it  most 
do  so  here — if  the  case  rested  here.  But,  when  I  came  with  my 
Brethren  to  look  into  the  case,  I  confess  it  appeared  to  me  that, 
in  almost  the  very  last  lines  of  the  Civil-bill  Act,  there  are 
words  which  must  of  necessity  be  held  to  include  the  Recorders; 
for  they  can  include  nothing  else  if  they  do  not  include  the  right 
to  make  these  appointments.  The  interpretation  clause  (sec  162) 
enacts,  in  general  wdrds,  that  ''The  expression  ' Assistant-Btr- 
*'  rister '  or  *  Assistant-Barristers '  shall  extend  to  and  include  the 
*'  Chairman  of  the  Sessions  of  the  Peace  of  the  county  of  Dublin, 
'*  and  the  Recorder  of  the  city  of  Dublin,  and  the  borough  of  Cork, 
"and  the  several  Recorders  herein  mentioned,  in  civil-bill  pro- 
''ceedings,  save  and  except  so  far  as  relates  to  the  appointment, 
''salary,  retiring  pension,  and  continuance  in  office  of  the  said 
"Recorders,  or  so  far  as  it  is  by  this  Act  in  other  respects 
"specially  provided.''  This  provision  by  express  words  puts  the 
Recorders  of  all  other  places,  but  those  of  Dublin  and  Cork,  who 
have  a  civil-bill  jurisdiction,  on  the  same  footing  with  Assistant- 
Barristers  as  to  the  appointment  of  process-servers,  and  every 
other  matters,  save  only  as  to  those  excepted;  and  it  does  so 
by  words  as  unambiguous  as  words  can  be,  namely,  that  in 
every  instance  in  which  the  phrase  "Assistant-Barrister"  is  used, 
it  shall,  except  in  the  excepted  cases,  of  which  thb  is  not  one, 
include  "Recorders."  I  therefore  think  that,  according  to  the 
legal  rules  of  construction,  the  phrase  "  Assistant-Barrister,''  in 
the  15th  section,  must  of  necessity  include  "Recorders."  Upon 
that  ground  I  am  of  opinion  that  the  Recorder  is  entitled  to 
make  the  appointment. 
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The  159th  section,  which  was  greatly  relied  upon  daring  the  M.  T.  1862. 

argument,  has  nothing  to  do  with  this  question.     That  section     ^LJlv * 

relates  to  the  former  course  of  proceeding,   for  which  the  new  ^ 

coarse  is  substitated  by  that  section.  bitson. 

I  have  stated  shortly  the  reasons  why  I  have  come  to  this 
conclusion,  and  offer  them  as  my  own  only. 

O'Brien,  J.,  concurred  in  the  judgment  of  the  Court. 

Hatss,  J. 

I  am  very  glad  that  we  are  enabled  by  our  unanimous  judgment 
to  relieve  the  fiscal  scruples  of  the  excise-officers,  and  that  our  judg- 
ment rests  upon  a  solid  foundation,  viz.,  the  express  words  of  the 
Btatate — on  words  as  express  as  can  well  be.  The  14  &  15  Ftc., 
c.  57i  s.  15,  enables  the  person  therein  named — that  is,  the  person 
called  ''Assistant-Barrister  " — to  appoint  process-servers.  The  17th 
section  directs  that  the  process-servers  so  appointed  by  that  indivi- 
dual "  shall  receive  a  salary  of  ten  pounds  a-year  "  each.  Who  then 
is  this  person  who  is  called  an  Assistant- Barrister  ?  What  is  the 
thing  signified  of  which  that  word  is  the  sign  ?  Turn  to  the  162nd 
section,  which  tells  us  that,  in  the  construction  of  the  Act,  the 
expression  "Assistant-Barrister  "  shall  include  .  .  .  '*  the  several 
''  Recorders  herein  mentioned,  in  civil-bill  proceedings,  .... 
t<  unless  there  be  something  in  the  context  or  provision  repugnant  to 
''  or  inconsistent  with  that  construction."  Is  there  then  in  the  con- 
text anything  repugnant  to  or  inconsistent  with  this  interpretation  ? 
It  would  be  repugnant  to  common  sense  and  justice  if  the  interpre- 
tation were  otherwise.  Before  the  present  Civil-bill  Act  was  passed, 
the  Recorders  were  invested  with  certain  powers,  and  authorised  to 
appoint  process-servers ;  and  it  was  referred  to  this  Court  to  settle 
adequate  fees  for  them.  But  then  comes  the  Act  now  in  force, 
which  upsets  all  that,  and  enacts  that  no  fee  whatsoever  shall 
ander  any  pretence  be  taken,  save  and  except  the  sixpenny  and 
shilling  fees  mentioned  therein.  See  then  the  duties :  the  process- 
server  has  to  serve  the  processes  on  perhaps  twenty  different 
persons  in  a  case ;  he  has  to  keep  a  book  recording  the  fact,  manner 
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M.  T.  1862.  and  particalan  of  every  aervice,  with  such  oocuracj  that  in  the 

Queen's  Sendk 
>»^y    -^     event  of  his  death  the  book  may  stand  in  his  stead  as  evidence; 

y^  and,  besides  all  this,  he  must  attend  during  the  whole  of  every 

BIT80K.      sitting  of  the  Civil-bill  Court.     The  performance  of  all  these  duties 

would  I  think  be  rather  underpaid  by  sixpence  or  a  shilling  in  each 

case.      Our  decision  is  but  carrying  out  the  principle  and  policy  of 

the  Civil-bill  Act,  which,  while  providing  an  adequate  remuneration 

for  the  process-servers,  takes  care  that  they  shall  not  be  altogether 

dependent  on  fees ;  but,  by  giving  them  a  fixed  salary,  makes  them 

officers  of  the  Court  in  which  they  practise,  and  brings  them  more 

directly  and  effectually  under  its  control.     We  have  therefore  not 

only  the  letter  and  spirit  of  the  Act,  but  reason  and  good  sense,  in 

support  of  our  decision. 

FlTZOEHALD,  J. 

The  Commissioners  of  Excise  do  not  resist  this  application  in 
the  ordinary  sense.  They  have  come  in  very  properly  to  ask 
from  the  Court  an  interpretation  of  an  Act  which  is  by  no  means 
free  from  doubt.  The  question  is  one  of  no  small  difficulty;  bat 
at  the  same  time,  I  concur  in  the  result  at  which  the  Court  has 
arrived,  that  the  Recorder  of  a  borough,  who  exercises  civil-bill 
jurisdiction  is  authorised  to  appoint  civil-bill  process-servers,  who 
upon  appointment  are  entitled  to  be  paid,  in  common  with  the 
other  process-servers  appointed  under  the  Act,  the  salary  which 
the  Act  prescribes.  Concurring  as  I  do  in  opinion  with  the  other 
Members  of  the  Court,  it  is  unnecessary  for  me  to  state  in  detail  my 
reasons,  but  I  desire  to  observe,  that  I  am  very  much  influenced 
by  the  concluding  provision  of  the  159th  section  which  has  been 
adverted  to.  "Provided  always,  that  nothing  herein  contained 
'*  shall  be  construed  to  affect  the  manner  or  times  of  holding 
**  the  Courts  of  such  Recorders  for  the  hearing  of  such  civil*bill 
''  proceedings,  or  to  abridge  any  existing  power  of  such  respeetive 
Recorders  to  appoint  the  proper  officers  of  such  Courts  for  the 
service  or  execution  of  the  process  of  the  same ;  and  if  any  doubt 
"  shall  arise  in  the  application  of  this  Act,  as  to  what  officers  of 
"  such  Courts  shall  correspond  to  those  named  in  this  Act  for  the 


«< 
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''aervice  or  execution  of  process,  it  shall  be  lawful  for  soch  Courts  M.  T.  1862. 
"  to  determine  the  same.  That  appears  to  me  to  be  a  legislative  >^— y; 
declaration  that  there  shall  be  in  every  Recorder's  Court  in  which 
civil-bill  jurisdiction  is  exercised,  officers  standing  in  the  same  bitson 
position  as  the  process-servers  in  the  Chairman's  Court,  and  whose 
exclusive  right  and  duty  it  shall  be  to  serve  the  processes,  to  attend 
the  Court  at  stated  times,  and  to  keep  a  book,  which  is  open  to 
the  public,  and  to  enter  therein  the  time  and  manner  of  the  service 
of  the  processes;  and  which  book,  in  case  of  the  death  of  the 
process-server,  becomes  one  of  the  records  of  the  Court,  and  evi- 
dence for  all  parties.  Taking  into  account  the  general  language 
of  the  159th  section  and  the  mandatory  terms  of  the  glossary,  and 
applying  them  to  the  17th  section,  I  think  that  the  writ  ought 
to  go.  Very  little  light  can  be  derived  from  the  previous  enact- 
ments. The  general  scope  of  the  14  &  15  Ftc,  c.  57,  was  to 
give  increased  jurisdiction  and  efficiency  to  these  Inferior  Courts 
in  which  the  civil-bill  jurisdiction  previously  existed ;  and  amongst 
other  matters  of  procedure  intended  for  the  protection  of  the  public, 
was  one  to  provide  in  all  of  them  a  person  who  alone  should  be 
entrusted  with  the  service  of  the  processes  of  the  Court,  and  upon 
whom  onerous  duties  were  imposed. 
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H.  T.  1863. 

Qtceeii'f  Bench 


JOHN  HOLLANDS, 

o. 

THE  MANCHESTER,  SHEFFIELD  AND  LINCOLNSHIRE 

RAILWAY  COMPANY.* 
Jan,  19,  20. 

d^yering'cau  Summons  and  plaint,  first  paragraph :— That  the  defendants  are 

tie    within    a  ^QQUQon  carriers  of  horses  for  hire  from  Dublin  to  Lincoln,  and 
reasonable 

time.  Bbook-  ^|||^(  ii^^  plaintiff  delivered  to  the  defendants,   as   such   common 
ed  cattle  from 

D.  to  L.  with,  carriers,  and  the  defendants,  as  such  common  carriers,   received 
oat    inqairing 

of  the  Com-  from  the  plaintiff  divers,  to  wit,  fifteen,  horses,  to  be  safely  and 
pany  as  to  the  « 

boiin  of  the  securely  carried  by  the  defendants  for  the  plaintiff  from  Dublin  to 

cattle   arriTed  Lincoln,  within  a  reasonable  time,  and  there  safely  and  securely 

distance  from  ^^^  within  such   reasonable  time  delivered   for  the  plaintiff,  for 

ooorse  at  12.30  ^^^T^^'     ^^^  ^^^  defendants  made  definult,  and  did  not  carry  or 

^^'leftforlT  ^^^^^^  ^^^  horses  within  such  reasonable  time;  but,  on  the  oon- 

^    tfa  ^  '°*'  ^'^'7»  d.0^7^  A°^  detained  same  for  a  long  and  unreasonable  tunei 

forwarded.  On  whereby  said  horses  were  much  injured  and  deteriorated  in  valoe, 
a  previons  oc- 
casion B  had  and  whereby  plaintiff  was  unable  by  reason  of  such  injury  and 
booked   cattle 

for  L.,  which  deterioration  to  sell  same  in  a  market  where  he  otherwise  coold 
were  forward- 
ed from  R.  at  and  would  have  sold  same,  and  whereby  plaintiff  lost  large  profits 

train  had  been  which  he  would  otherwise  have  made  by  the  sale  of  said  horses. 

^^^o^^uiY         ^^®  second  paragraph  differed  from  the  first  only  in  alleging 

nonnoement.      ^^**  ^^®  injury  and  deterioration  happened  "through  the  negligence 

22lrer^5SSK  ^^^  improper  conduct"  of  the  defendants. 

ed  time-tables       pj^^  defence  to  the  first  paragraph :— That  the  defendants  re- 
of  their  goods  r      o    r 

or  cattle  trains,  ceived  the  horses  therein  mentioned  to  be  carried  from  Dublin  to 
their  arrange- 
ments for  those  Lincoln  as  alleged,  subject  to  a  certain  contract  made  between 
trains   being 
contained  in  a 

book  only  used  by  the  Company's  serrants,  and  which  contained  the  alteration  in 
question.  At  the  trial,  the  Judge  told  the  jniy  that  the  Comoan;^  were  bound  to 
giye  the  public  notice  of  tiie  change  of  hours  in  the  departure  of  their  trains. 

Held,  a  misdirection,  that  the  previous  dealing,  even  though  coupled  with  the 
absence  of  time-tables,  did  not  mike  the  old  arrangement  as  to  the  starting  of  the 
train  from  B.  an  element  of  tiie  contract. 

*  Before  the  Full  Court. 
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them  and  the  plaintiff,  that  the  said  horses  should,  according  to  H.  T.  1863. 

iji*                            ri*                  .1          •i*t                  •              Queen  s  Btnch 
such  ordinary  course  of  business  on  the  said   railway,  arrive  at       ^ > 

Retford,  being  a  station  on  defendants'  line  of  railway  between 
Dublin  and  Lincoln,  at  the  hour  of  12.35  on  the  morning  of  the 
18th  day  of  April  last,  being  Good  Friday;  and  should  according 
to  such  ordinary  course  of  business  be  thence  forwarded  to  Lincoln 
by  the  first  morning  train  which,  in  the  ordinary  course  of  business, 
should  leave  Retford  aforesaid  after  the  said  hour  on  said  morning ; 
and  defendants  say  that  said  horses  did  arrive  at  Retford  at  said 
hour  of  12.35  on  said  morning  of  Good  Friday,  and  were  thence  for- 
warded to  Lincoln  by  the  first  train,  which  left  Retford  aforesaid  at 
the  hour  of  10.20  on  said  morning,  and  which  was  the  first  morning 
train  which,  in  the  ordinary  course  of  business,  should  or  did  leave 
Retford  on  said  morning  of  Good  Friday,  after  the  said  horses 
had  arrived  as  aforesaid.  And  defendants  say  that  said  horses 
were  delayed  and  detained  for  the  period  aforesaid,  from  said  hour 
of  12.35  until  10.20,  as  they  lawfully  might  for  the  cause  aforesaid, 
which  is  the  delay  and  detainer  complained  of  by  the  plaintiff; 
and  that,  with  the  exception  of  that  delay,  the  said  horses  were 
not  delayed  or  detained  by  the  defendants  as  alleged. 

The  third  defence,  which  also  was  pleaded  to.  the  first  paragraph, 
was  that  the  defendants  did  convey  and  deliver  the  horses  to  the 
plaintiff  at  Lincoln  within  a  reasonable  time. 

The  second,  fourth  and  sixth  defences,  all  of  which  were  pleaded 
to  both  paragraphs,  traversed  respectively  the  averments  *'that 
''  the  defendants  received  the  horses  for  the  purposes  and  on  the 
"terms"  alleged;  that  "they  did  not  safely  and  securely  carry 
and  deliver'*  the  horses;  and  the  alleged  injury  and  deterioration. 

The  fifth  defence,  which  was  pleaded  only  to  the  second  para- 
graph, traversed  the  averment  that  the  injury  and  deterioration 
of  the  horses  were  caused  through  the  negligence  and  improper 
conduct  of  the  defendants  as  alleged. 

The  action  was  tried  before  the  Lord  Chief  Justice  at  Naas, 
during  the  Summer  Assizes  of  1862. 

For  the  plaintiff,  evidence  was  given  that  his  son  had,  on  the 

16th  of  April    1862,   booked  in   Dublin   fifteen   untrained  colts, 
VOL.  15.  71  li 
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H.  T.  1863.  through  to  Lincoln,  but  got  no  ticket  nor  docket  then.  On  the 
following  day,  in  Liverpool,  he  paid  for  their  carnage  from  Dubun 
to  Lincoln.  At  Liyerpool  he  got  an  invoice  headed  thns: — ^'City 
*'of  Dablin  Steam  Packet  CSompany,  and  London  and  North 
^'Western  Railway.  Company;**  and  also  signed  a  ticket  headed 
*'  London  and  North  Western  Railway  Company  ;**  which  contained 
(inter  alia)  this  agreement :  '^  I  hereby  declare  that  the  value  of 
**the  fifteen  horses  this  day  delivered  by  me  to  the  London  and 
"  North  Western  Railway  Company,  for  carriage  in  cattle  waggons 
''by  luggage  train,  does  not  exceed  £10  per  horse;  and,  in  con- 
^'sideration  of  the  rate  charged  for  conveyance  of  such  horses,  I 
'*  hereby  agree  that  the  same  are  to  be  carried  entirely  at  the 
'*  owner's  risk.*'  The  horses  were,  by  his  directions,  forwarded 
from  Liverpool  on  that  evening  in  open  waggons,  which  arrived 
at  Retford  at  12.35  a.m.,  on  the  18th  of  April,  and  were  then 
placed  on  a  siding,  where  they  remained  until  10.20  a.m.,  at  which 
hour  they  were  sent  on  by  a  luggage  train  to  Lincoln,  where  they 
arrived  about  noon,  when  it  was  found  that  several  of  the  horses 
had  capped  hocks  and  colds,  and  had  been  otherwise  injured.  It 
likewise  appeared  in  evidence  that,  on  one  occasion  in  the  year 
1861,  plaintiff  had  sent  by  the  same  route  horses  which  arrived 
at  Retford  at  12.35  a.m.,  but  were  sent  forward  at  about  3  a.m^ 
and  reached  Lincoln  early  in  the  morning. 

The  Lord  Chief  Justice  refused  a  nonsuit,  for  which  the  de- 
fendants applied,  on  the  ground  that  they  were  only  sued  as 
common  carriers  of  horses;  which  averment  was  traversed,  and 
was  disproved  by  the  agreement  which  the  plaintiff  signed  at 
Liverpool. 

Thereupon  the  defendants  proved  that  the  horses  had  been 
forwarded  from  Liverpool  and  Retford  by  the  first  cattle  train 
which,  in  the  ordinary  course  of  business,  left  those  stations  respect- 
ively after  the  arrival  there  of  the  horses;  that  the  3  aon.  train 
from  Retford  had  been  discontinued  from  and  after  the  31st  of 
March  preceding ;  and  that  the  plaintiff  could  have  sent  the  horses 
on  to  Lincoln  by  an  express  train,  which  however  he  refused  to 
take.    Proof  was  also  given  that  Bradskaw**  Railway  Guide  Is 
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not  an  authorised  book,  and  that  no  time-table  for  cattle  or  luggage  H.  T.  1 863. 

trains  had  ever  been  been  published  by  the  defendants,  who  gave  in 

evidence  a  printed  book  kept  for  the  use  of  their  own  servants,  and 

containing  the  times  of  the  arrival' and  departure  of  sugh  trains. 

From  this  book  it  appeared  that  the  horses  had  been  forwarded  from 

Retford  by  the  first  cattle  train  after  their  arrival  there,  and  that  on 

Good  Friday  trains  ran  only  as  on  Sundays. 

The  Lord  Chief  Justice,  when  charging  the  jury,  said  that  they 
were  to  consider  whether  the  plaintiff  had  not  reasonable  grounds 
to  expect  that  his  horses  would  be  delivered  as  formerly,  by  the 
3  a.m.  train  from  Retford,  no  notice  of  its  discontinuance  having 
been  given  at  the  Dublin  office,  although  the  public  were  entitled 
to  such  notice. 

Subsequently,  in  reply  to  a  question  asked  by  the  jury,  his 
Lordship  said  that  the  Company  was  bound  to  give  the  public 
notice  of  the  change  of  time  in  the  departure  of  their  trains. 

The  defendants'  Counsel  required  his  Lordship  to  tell  the  jury 
that  there  was  no  evidence  of  negligence  on  the  part  of  the 
Company,  unless  delay  from  12.35  a.m.  to  10.20  a.m.  was  to  be 
so  considered ;  but  that  such  delay,  if  it  occurred  according  to  the 
ordinary  course  of  their  business,  did  not  constitute  negligence,  or 
improper  conduct,  or  breach  of  a  duty  to  deliver  in  a  reasonable  time. 

Secondly ;  that  the  neglect  of  the  Company  to  give  notice  to  the 
public  of  the  change  of  hours  or  times  of  starting  of  their  truns 
did  not  constitute  such  negligence,  improper  conduct,  or  breach  of 
duty ;  nor  were  they  bound  to  give  such  notice.  To  this  applica- 
tion his  Lordship  declined  to  accede. 

In  Michaelmas  Term  1862  (November  4tb),  G.  Baiiersby^  on 
behalf  of  the  defendants,  obtained  a  conditional  order  to  set  aside 
the  verdict,  and  for  a  new  trial,  on  the  grounds  of  misdirection, 
and  that  the  verdict  was  against  evidence,  and  the  weight  of  evi- 
dence. Against  that  condititional  order,  cause  was  now  (January 
19,  20,  1863)  shown  by- 


Sergeant  Armttrong  and  PalUs^  who  contended  that  the  horses 
bad  not  been  forwarded  to  Lincoln  within  a  reasonable  time,  as  the 
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H.  P.  1863.  diflcoDtinuace  of  the  3  a.m.  train  from  Retford  to  Lincoln  was  so 

recent  that  the  Company  could  not  be  said  to  have  sent  the  horses 
on  by  the  first  train  in  their  ordinary  course  of  business,  and  that 
notice  of  the  discontinuance  of  that  train  should  have  been  given 
to  the  public,  or  at  all  events  to  the  plaintiff,  at  the  Dublin  office  of 
the  Company. 


Sergeant  Sullivan  and  G.  Battertby^  in  support  of  the  condi- 
tional order. 

The  plaintiff  cannot  rely  on  a  contract  (if  any)  made  in  Dublin, 
for  there  is  no  evidence  of  it.  Moreover,  if  any  contract  was  made 
there,  it  was  made  with  the  Dublin  Steam  Packet  Company,  to 
whom  the  horses  were  delivered — Directors  of  the  Bristol  and 
Exeter  Railway  Company  v.  Collins  (a)^ — so  that  the  plaintiff 
should  have  sued  them  instead  of  the  defendants.  The  contract 
with  the  defendants  was  made  in  Liverpool;  and  they  undertook 
to  carry  the  horses  only  on  the  terms  embodied  in  the  ticket  which 
the  plaintiff  signed  there :  Walker  v.  York  and  North  Midland 
Railway  Company  (6) ;  York^  Newcastle,  and  Berwick  Railway 
Company  appellant,  Crispe  respondent  (c) ;  Hugkes  v.  Great  West- 
ern Railway  Company  (d) ;  Pardington  v.  South  Wales  Railway 
Con^any(e);  Austin  v.  Manchester^  Sheffield,  and  Lincolnshire 
Railway  Company  (f).  No  doubt,  the  term  that  the  horses  were 
to  be  carried  entirely  at  the  owner's  risk  was  unreasonable  (g\  ac- 
cording to  the  decision  in  M^Manus  v.  Lancashire  and  Yorkshire 
Railway  Company  (A),  which  this  Court  cannot  overrule.  But 
the  authority  of  that  decision  has  been  shaken  to  the  veiy  root 
in  Harrison  v.  London,  Brighton,  and  South  Coast  Railway 
Company  (t).  Though  that  term  of  the  contract  must  therefore 
in  this  Court  be  considered  unreasonable,  the  remainder  of  the 
contract   is  good ;    and   therefore   the  contract   is   not  a  nullity : 

(a)  7  H.  of  L.  Cas.  194.  (6)  2  EU.  &  Bl.  751. 

(c)  14  C.  B.  527.  («/)  14  C.  B.  637. 

(e)  1  H.  &  N.  392.  (f)  16  Q.  B.  600. 

ig)  See,  as  to  each  conditioos,  Uoyd  t.  Water/ord  and  Limtriek  Bniway  Co, 
C»upra,  p.  37). 

(A)  4  H,  &  N.  327.  (i)  31  Law  Jour.,  N.  S.,  Q.  B.  113. 
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M^Cance  t.  London  and  North  Western  Railway  Company  {a)*  H.  T.  1863. 

QueetiCi  Bench 
A  man  who  delivers  to  a  railway   company  goods  to  be  carried,     ^^.— v * 

1  .  .11  1  .   L      .        3  !•  HOLLANDS 

and  enters  into  a  contract  with  them  which  the  duty  of  common 

carriers  would  have  supported,  must  sue  on  that  special  contract,         man- 

GHESI'ER 

and   cannot  rely  on  their  duty  as  common   carriers:  Hughes  v.         ^^^^ 
Great  Western  Railway  Company  {b);    White  v.  Oreat  Western     railway. 
Railway  Company  (e).     Unless  then  the  plaintiff  grounds  his  case 
on  the  contract  which  he  signed  in  Liverpool,  he  cannot  support 
the  case  at  all,  for  he  never  made  any  other  contract  with  the 
defendants,  so  far  as  appears  by  the  evidence;  and  railway  com- 
panies, are  not  common  carriers  of  cattle:  Johnson  v.  Midland 
Railway  Company  {d);  Ch,  S^  Tem,  on  Carriers,  pp.   15,   16.-^ 
[Fitzgerald,  J.     The  defences  do  not  seem  to  deny  the  allegation 
that  the  horses  were  received  by  the  defendants  in  the  character  of 
common  carriers  of  horses.] — There  is  a  denial  that  the  horses  were 
received  on  the  terms  alleged ;  that  is,  a  traverse  of  the  character. 
That  railway  companies  are  not  common  carriers  of  cattle  appears 
from  this,  that  it  became  necessary  to  pass  the  Railway  and  Canal 
Traffic  Act  (16  &  17  Ftc,  c.  31)  because  they  had  not  that  charac- 
ter.    Section  3  of  that  Act  gives  this  Court  power,  on  a  proper 
application  being  made,  to  compel  railway  companies  to  afford  the 
public  reasonable  facilities  for  traffic.     They  may  therefore,  without 
giving  any  notice  of  their  intention,  make  any  alterations  which 
they  please  in  their  traffic,  provided  only  that  such  alterations  are 
reasonable.      The  3  a.m.  train  from  Retford  to  Lincoln  had  been 
discontinued  upwards  of  a  fortnight  previous  to  the  18th  of  April, 
80  that  these  horses  were  sent  forward  within  a  reasonable  time, 
and  according  to  the  ordinary  course  of  traffic  on  the  defendants' 
railway.   Besides,  it  is  the  duty  of  the  public  to  ascertain  by  inquiry 
the  times  of  departure  or  arrival  of  the  trains.     The  plaintiff  made 
no  such  inquiry ;  and  the  Company  never  made  any  contract  with 
the  public  in  respect  to  the  times  of  departure  of  the  luggage  trains, 
concerning  which  no  time-tables  had  ever  been  published.   The  jury 
were  therefore  misdirected. 

(a)  31  Law  Jour.,  N.  S.,  Ezch.  65.  (6)  14  C.  B.  637. 

(c)  2  C.  B.,  N.  S.,  7.  (</)  4  Ezch.  Bep.  372. 
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H.  T.  1863. 

Qveen*s  Bench 


PaiUif  in  replj. 

If  the  defeodants  had  intended  to  raise  anj  objection  touching  the 
contract  not  having  been  made  with  them,  they  shoald  have  raiaed 
at  the  trial  a  sabstantive  question  for  the  jury,  what  was  the  eon- 
tract  on  which  the  horses  were  received  ? — A$u[erson  v.  Ckeiier 
and  Holyhead  Railway  Company  (a) ;  so  that  thej  are  now  pre- 
claded  from  entering  on  this  point,  which  is,  at  most,  one  of  special 
pleading.     Had  the  objection  been  raised  at  the  trial,  the  plaint 
might  have  been  amended  by  adding  a  count  upon  a  contract  to 
carry  the  horses  within  a  reasonable  time.     Granting  however  that 
a  contract  was  entered  into  at  Liverpool,  still  the  defendants  are 
liable  as  common  carriers,  for  they  have  been  sued  in,  but  have 
not  traversed,   that  character.      Railway  companiea  are  common 
carriers  of  dogs  at  all  events :  Harrison  v.  London^  Brighton,  and 
South  Coast  Railway  Company  (6).    The  defendants,  if  they  meant 
to  evade  the  liability  attaching  to  common  carriers,  should  have 
limited  their  responsibility :  Palmer  v.  Grand  Junction  Railway 
Company  (e).      The  contract  did  not  remain  open  until  the  ticket 
was  signed  at  Liverpool;  for  the  defendants,  having  beg^n  the 
journey,  were  bound  to  carry  the  horses  to  the  end  of  it,  even 
though  a  difference  had  arisen  at  Liverpool.     There  was  no  valid 
▼ariation  at  Liverpool  of  the  contract  made  at  Dublin,  for  the  de- 
fendants were  not  parties  to  that  variation,  which  was  made  with 
the  London  and  North  Western  Railway  Company  only ;  so  that  the 
plaintiff  would  have  been  nonsuited  if  he  had  sued  the  defendants  on 
that  contract.     The  defendants  say  that  they  received  the  horses  on 
the  conditions  mentioned  in  that  contract.     But  every  condition  in 
it  is  unreasonable  and  void :  M^Cance  v.  London  and  North  West- 
em  Railway  Company  (d) :  so  that  the  defendants  are  properly 
sued  in  their  character  as  common  carriers.    It  would  have  been 
wrong  to  exclude  from  the  consideration  of  the  jury  the  previous 
dealings  between  the  parties:   Wren  v.  Eastern  Counties  Railway 
Company  (e).     The  contract  was  not  to  be  regulated  by  the  ordi- 

(a)  4  Jr.  Com.  Law  Rep.  435. 
{b)  31  Law  Jour.,  N.  8.,  Q.  B.  1 13.  (c)  4  M.  &  W.  7G8. 

(<f)  31  Law  Jour.,  N.  S.,  Exch.  65.  («)  1  Law  Times,  N.  S.,  5. 
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nary  course  of  basiness  of  the  defendants  at  the  time  when   the  H.  T.  1863. 

Qu§9h'8  Stuck 

horses  were  received ;  because,  as  they  had  not  published  any  time- 
tables, the  plaintiff  could  not  know  that  course  of  business  except 
from  personal  experience.  The  defendants  are  bound  to  carry 
according  to  the  profession  which  they  make  to  the  public :  John- 
son V.  Midland  Railway  Company  (a)  ;  DenUm  v.  Great  Northern 
Railway  Company  (6).  This  profession  to  the  public  does  not  cease 
until  a  public  notice  of  an  alteration  has  been  given,  or  the  dealings 
under  the  altered  regulations  have  gone  on  for  such  a  length  of 
time  as  amounts  to  a  reasonable  notice. 


LSFROT,  C.  J. 

In  this  case  we  are  all  of  opinion  that  there  should  be  a  new  trial. 
There  is  a  very  important  abstract  question  involved  in  the  case ; 
and  the  jury  may  have  been — and  I  must 'say  that  I  apprehend  they 
were — influenced  in  finding  their  verdict  by  the  view  which  they 
took  upon  that  question,  namely^  whether  the  defendants  in  this 
instance  were  bound  to  have  apprised  the  plaintiff  of  the  change 
which  they  had  made  in  the  hour  of  departure  of  the  early  train 
from  Retford.  The  jury  thus  took  it  for  granted  that  the  plaintiff 
had  contracted  with  the  defendants  either  as  common  carriers,  or  in 
a  manner  which  would  oblige  them  to  deliver  the  horses  at  Lincoln 
within  a  reasonable  time.  The  jury,  I  think,  may  have  been,  and 
probably  were,  misled  by  the  notion  that  the  defendants  having, 
some  time  before  the  date  of  the  transaction  out  of  which  this  case 
has  arisen,  changed  the  course  of  proceeding  for  delivery  of  goods, 
and  not  having  apprised  the  plaintiff  of  that  change,  and  that  change 
having  been  the  cause  of  the  delay  in  the  delivery  of  the  horses, 
which  accordingly  were  delivered  in  Lincoln  at  so  late  a  period  of 
the  day  as  to  defeat  the  object  which  the  plaintiff  had  in  sending 
them  to  be  sold  at  the  fair  at  Lincoln  on  that  morning.  I  quite 
concur  with  my  Brothers  that,  the  jury  having  asked  the  question 
whether  the  Company  were  bound  to  give  notice  of  the  change  made 
with  respect  to  the  time  at  which  the  train  started  from  Retford, 
and  not  having  been  distinctly  apprised  that  the  Company  were  at 

(o)  4  Excb.  367.  (&>  5  £UL  &  BL  860. 
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H.  T.  1863.  liberty  to  make  that  change — it  having  been  made  some  time  before, 

and  not  just  before  the  17th  of  April,— without  giving  any  intima- 
tion that  it  had  been  made,  I  think  that  the  jury,  if  they  gave  their 
verdict  under  the  influence  of  any  such  impression  or  notion,  gave  it 
upon  a  wrong  ground ;  and  that  the  jury,  instead  of  having  been  left 
to  take  into  their  consideration  the  fact  that  the  Company  had  not 
apprised  the  plaintiff  of  the  change,  and  having  been  led  to  deal 
with  the  matter  at  large  as  to  the  change  which  had  been  made,  I 
imagine  mainly  proceeded  upon  that  ground  in  finding  their  verdict. 
That  ground  not  being  sustainable,  I  think  that  there  should  be  a 
new  trial,  for  the  purpose  of  putting  more  distinctly  to  the  jury  that 
it  was  the  duty  of  the  plaintiff,  to  whom  it  was  an  important  object 
that  his  horses  should  be  delivered  at  Lincoln  at  a  particular  time, 
to  have  ascertained  whether  the  Company  would  undertake,  or  whe- 
ther their  system  of  traffic  continued  to  be  such  as  would  enable 
them  to  undertake,  to  deliver  the  horses  at  that  particular  time? 
The  Company  had  changed  their  practice  for  a  considerable  time 
before ;  and  therefore  they  may  have  imagined  that  the  public  had 
been  apprised  of  the  change.  At  all  events  it  was  the  duty  of  the 
plaintiff,  to  whom  it  was  an  object  to  have  his  horses  delivered  at 
Lincoln  at  a  particular  time,  to  have  made  the  inquiry.  If  there 
was  any  default,  it  was  on  the  part  of  the  plaintiff,  and  not  of  the 
Company.  The  existing  system  of  traffic  at  the  time  disabled  them 
from  doing  it.  They  were  not  in  default ;  and,  if  the  necessities  of 
their  traffic  made  it  necessary  for  them  to  change  the  system,  they 
had  a  right  to  do  so.  In  fact  therefore  there  was  no  default  on  their 
part ;  and  the  plaintiff,  not  having  ascertained  whether  the  Company 
would  undertake  to  deliver  his  horses  at  Lincoln  by  a  given  time, 
has  been  himself  the  occasion  of  the  damage  which  he  has  suffered. 
Therefore  there  ought  to  be  a  new  trial,  for  the  purpose  of  having 
the  cose  delivered  from  even  the  unjust  suspicion  of  the  verdict 
having  been  given  under  a  mistaken  impression,  and  being  based 
upon  a  false  ground. 

O'Brien,  J. 

I  am  also  of  opinion  that  the  verdict  obtained  by  plaintiff  should 
be  set  aside,  and  a  new  trial  granted. 
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A  portion  of  the  argument  has  been  directed  to  the  qaestion  whe-  H.  T.  1863. 
.  ,  ,        ,  Queen'i  Bench 

tber,  having  regard  to  the  pleadings  and  the  evidence  given  at  the 

trial,  we  should  hol^  that  defendants  received  plaintiff's  horses  as 
** common  carriers"  and  are  liable  in  that  character.  I  do  not 
however  think  it  necessary  at  present  to  decide  that  question,  be- 
cause, in  my  opinion,  there  are  other  grounds  on  which  it  is  clear 
that  the  verdict  cannot  be  sustained. 

It  appeared  by  the  evidence  that  on  some  former  occasions 
(previous  to  March  1862),  plaintiff's  horses  had  been  conveyed  by 
defendants  from  Manchester  to  Retford  by  a  goods  or  cattle  train, 
which  arrived  there  about  half-past  twelve  at  night,  and  had  been 
conveyed  from  thence  to  Lincoln  by  an  early  cattle  train,  which  left 
Retford  about  three  in  the  morning,  but  that  such  early  cattle  train 
bad  been  discontinued  from  the  1st  of  March  1862,  from  which 
period  the  first  cattle  train  that  started  from  Retford  to  Lincoln, 
after  the  arrival  at  Retford  of  the  Manchester  cattle  train  at  balf- 
past  twelve  at  night,  was  one  which  started  at  10.20  a.m.,  about 
seven  hours  later  than  the  former  early  train.     Accordingly,  upon 
the  occasion  in  question,   plaintiff's   horses   having   arrived  from 
Manchester  at  Retford  about  half-past  twelve  at  night,  were  delayed 
there  until  10.20  a^m.,  when  they  were  forwarded  to  Lincoln;  and 
plaintiff  brought  his  action  for  the  delay  occasioned  by  their  not 
having  been  forwarded  as  formerly.  The  contract  on  which  plaintiff 
relies  in  the  summons  and  plaint  was  a  contract  that  plaintiff's 
horses  should,  **  within  a  reasonable  time^"  be  safely  carried  to  Lin- 
coln, and  securely  delivered  to  him  there ;  and  plaintiff's  Counsel 
contend  that,  in  considering  whether  there  was  a  breach  of  that  con- 
tract or  not,  the  reasonableness  of  the  time  within  which  the  horses 
were  in  fact  carried  to  Lincoln,  on  the  occasion  in  question,  was 
to  be  ascertained  by  reference  to  the  time  within  which  plaintiff's 
horses  had  been  carried  there  by  the  Company  on  former  occasions. 
Upon  this  question  my  Lobd  Chdbf  Jubjice  left  it  to  the  jury  to 
consider  whether  the  plaintiff  had  not  reasonable  grounds  for  ex- 
pecting that  his  horses  should  be  delivered  as  formerly  by  a  three 
o'clock  morning  train  from  Retford ;  but  he  subsequently  told  the 
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H.  T.  1863.  jury  that  the  Company  were  bound  to  give  notice  to  the  public  of 
the  change  of  time  of  the  train.  Acting  on  that  direction,  the  jury 
would  of  course  conclude  that  the  r^.<tsonable  /ime  within  which, 
according  to  the  contract,  plaintiff's  horses  were  to  be  carried  to 
and  delivered  at  Lincoln,  was  the  time  in  which  his  other  horses 
had  been  carried  and  delivered  on  previous  occasions,  vis.,  by  the 
three  o'clock  morning  train ;  and  that,  accordingly,  plaintiff  was 
entitled  to  a  verdict,  inasmuch  as  such  contract  had  not  been  per- 
formed. I  am  however  of  opinion  that  such  direction  was  erroneous, 
and  that  there  is  no  authority  for  hdding  that,  under  the  circum- 
stances of  this  case,  there  was  any  obligation  on  the  part  of  the 
Company  to  give  the  notice,  or  that,  by  reason  of  their  not  having 
done  so,  they  were  liable  for  not  having  carried  plaintiff's  horses  as 
they  had  previously  done. 

There  have  been  cases  in  which  railway  companies  were  held 
liaMe  for  not  having  had  paisenger  trains  running  at  particular 
hours,  agreeably  to  the  statements  in  the  time-tables  then  published 
and  circulated  by  them  for  the  information  of  the  public,  and  where 
it  appeared  that  such  trains  had  been  .discontinued  without  any  cor- 
responding alteration  having  been  made  in  the  public  time-tables. 
One  of  those  cases  was  that  of  Denion  v.  The  Great  Northern  Raii-- 
way  Company  (a),  referred  to  in  the  argument.  In  that  case  the 
time-tables  for  the  current  month  (which  were  published  bj  the 
company  and  posted  in  their  office,  and  one  of  which  plaintiff  had 
in  his  possession)  stated  the  departure  of  a  train  from  Peterborough 
to  Hull  at  five  o'clock  p.m.  Acting  on  the  faith  of  that  statement, 
plaintiff  went  by  the  company's  train  from  London  to  Peterborough, 
intending  to  go  from  thence  to  Hull  by  the  five  o'clock  ajn.  train ; 
it  appeared  however  that  no  such  train  started :  he  was  accordingly 
detained  for  several  hours,  and  brought  his  action  for  the  damages 
he  sustained  by  reason  of  the  delay  in  his  arrival  at  HulL  It  ap- 
peared that  the  five  o'clock  train  had  in  fact  been  discontinued  before 
the  time-tables  for  that  current  month  were  published  (though  after 
they  were  printed)  but  that  the  company,  notwithstanding,  made 
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no  alteration  in  the  time-tables,  or  gave  no  notice  of  such  disconti-  H.  T.  1863. 

Queen's  Bendh 
nuance.      The  plaintiff  obtained  a  verdict,  which  the  Court  refused     '—   y       * 

BOLLANDS 

to  set  aside ;  all  of  them  being  of  opinion  that  the  company  were  ^^ 

liable,  on  the  ground  that  the  statement  in  the  time-tables  amounted        Man- 
chester, 
to  a  false  representation  of  a  matter  of  fact,  on  the  faith  of  which         ^^^^ 

the  plaintiff  acted,  but  which  was  untrue,  to  the  knowledge  of  the  bailwat. 
company,  at  the  time  it  was  made.  Lord  Campbell  and  Wight- 
man,  J.,  were  also  of  opinion  that  the  issuing  of  the  time-table  with 
such  statement  in  it  amounted  to  a  contract  on  the  part  of  the  com- 
^pany  that  the  trains  should  start  at  that  hour.  In  the  case  now 
before  us  however  it  was  clearly  proved  that  the  Company's  time- 
tables, which  were  published  and  circulated  for  the  public,  contained 
no  statement  whatever  as  to  the  times  of  arrival  or  departure  of 
goods  or  cattle  trains,  but  that  the  book  in  which  such  times  were 
stated  was  printed  and  used  merely  for  the  information  of  the  Com- 
pany's servants,  without  being  generally  circulated.  And  it  further 
appeared  that,  according  to  the  book  existing  and  in  use  for  such 
purposes  at  the  time  in  question,  the  first  goods  or  cattle  train  which 
started  from  Retford  for  Lincoln  after  the  arrival  of  plaintiff's  horses 
at  Retford  was  that  which  started  at  10.20  a.m.,  being  the  train  by 
which  plaintiff's  horses  were  in  fact  conveyed.  It  was  also  proved 
that  the  three  o'clock  early  train  from  Retford  to  Lincoln  had  been 
discontinued  during  the  entire  of  the  months  of  March  and  April — 
for  nearly  seven  weeks  before  the  transaction  in  question ;  and  that 
the  forwarding  of  plaintiff's  horses  by  the  late  train  at  10.20  a.m. 
was  in  accordance  with  the  usual  mode  of  traffic  which  bad  existed 
since  the  1st  of  March.  It  did  not  either  appear  that  when  plaintiff 
was  sending  his  horses  he  made  any  inquiry  as  to  the  time  when 
the  train  should  start  from  Retford,  or  would  arrive  at  Lincoln,  or 
that  anything  was  said  on  the  subject. 

These  several  circumstances  also  distinguish  the  present  case  from 
that  of  Wren  v.  ITie  Eastern  Counties  Railway  Company  (a),  relied 
on  by  plaintiff's  Counsel.  In  that  case  it  appeared  that  for  a  consi- 
derable time  plaintiff's  fish  had  been  conveyed  by  the  company  from 

(o)  1  Law  Times,  5  (Nov.  1659). 
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H.  T.  1863.  Yarmouth  to  Hinchin,  and  delivered  to  him  there  about  half-past 
^"^*"  <  ene  ^'gj^^  -^  ^^^  morning,  in  time  for  the  fish-market ;  that,  according  to 
the  mode  of  conveyance  invariably  adopted,  the  fish  used  to  be  sent 
the  evening  before  from  Yarmouth  to  Cambridge  on  a  fish-truck  on 
a  goods  train ;  that  the  fish-truck  was  detached  from  that  train  at 
Cambridge,  and  was  forwarded  early  the  next  morning  to  Hinchin, 
by  attaching  it  to  a  passenger  train,  which  arrived  at  Hinchin  about 
half-past  eight.  On  the  occasion  in  question  the  fish-truck  had  been 
brought  the  evening  before  from  Yarmouth  to  Cambridge,  and  de- 
tached there,  and  the  early  passenger  train  started  next  morning  as 
usual  from  Cambridge  to  Hinchin  ;  but,  by  some  neglect  or  mistake 
on  the  part  of  the  company's  servants,  the  fish- truck  was  not  at- 
tached to  that  passenger  train,  but  was  kept  at  Cambridge  for  some 
hours,  and  then  forwarded  to  Hinchin  by  a  subsequent  train,  which 
did  not  arrive  there  until  about  half-past  eleven,  too  late  for  the 
market.  It  was  held  by  the  Court  that  the  Company  were  liable  to 
damages  for  the  delay,  on  the  ground  that  the  fact  of  their  having 
invariably  sent  plaintiff's  fish  by  the  early  passenger  train  was  evi- 
dence of  a  contract  on  their  part  to  send  the  fish  in  question  by  the 
same  conveyance.  In  that  case  however  the  delay  complained  of 
was  not,  as  in  the  present  case,  caused  by  any  general  alteration  in 
the  course  of  trafiic,  or  by  the  discontinuance  of  a  train  which  had 
previously  run,  but  by  the  neglect  of  the  company's  servants  to  for- 
ward the  fish  by  a  train  which  did  actually  run,  and  by  which  it  bad 
been  theretofore  invariably  sent.  It  also  appeared  that  the  packages 
containing  the  fish  were  marked  '^  fish  consignment,"  which,  as  ob- 
served by  some  of  the  Court,  was  consistent  with  their  being  sent 
either  by  a  goods  or  passenger  train ;  and  it  was  clear  that  the  omis- 
sion to  forward  the  fish  by  the  early  passenger  train  was  in  fact  a 
departure  from  the  ordinary  mode  of  conveyance  adopted  by  tbe 
company  in  respect  to  those  goods. 

Having  regard  therefore  to  the  facts  of  those  two  cases,  I  am  of 
opinion  that  the  decisions  in  them  do  not  govern  that  now  before  as, 
the  circumstances  of  which  are  essentially  different.  I  see  no  ground 
for  holding  that  in  the  present  case  the  Company  are  liable,  by 


COMMON  LAW  REPORTS.  573 

reason  of  their  not  having  given  notice  of  the  discontinuance  of  the  H.  T.  1863. 

,.^n/*-.i.i                           ,                        .#.   Queen's  Bench 
early  train  .from  Retrord ;  and,  with  respect  to  the  construction  of      ^--^v > 

the  contract  to  carry  and  deliver  the  horses  within  a  reasonable 

time,  I  think  that  the  reasonableness  of  the  time  should  be  ascer-         man- 

tained  by  reference  to  the  usual  mode  and  course  of  traffic  existing         _.__ 

at  the  time  of  the  contract,  and  not  merely  by  reference  to  the  fact     railway. 

that  other  horses  of  plaintiff's  had  been  conveyed  by  the  earlier 

train  on  some  previous  occasion. 

In  my  opinion  therefore  defendants  were  entitled  to  a  verdict, 

and  that  obtained  against  them  should  be  set  aside. 

Hates,  J. 

I  decline  to  give  my  opinion  on  several  important  questions 
which  "have  been  discussed.  But  I  fasten  on  two  issues,  and  I 
rest  my  judgment  upon  what  depends  upon  them.     The  first  issue 

s 

was : — Was  it  subject  to  the  contract  in  the  first  defence  stated,  that 
the  horses  in  first  count  mentioned,  were  received  by  defendants  as 
in  said  first  defence  alleged  ?  and  the  jury  have  said  that  it  was. 
The  sixth  issue  was : — Did  the  defendants  carry  and  deliver  the 
horses  in  first  count  mentioned  to  the  plaintiff  at  Lincoln  within  a 
reasonable  time  ?  and  the  jury  have  said  that  they  did  not. 

These  are  beyond  all  question  the  most  important  issues  in  the 
case  ;  and,  upon  the  sixth  issue,  it  is  important  to  consider  the  topics 
which  were  suggested  for  the  consideration  and  guidance  of  the  jury. 
Unquestionably,  the  jury  inquired  of  my  Lord  Chief  Justice  with 
respect  to  the  former  course  of  the  trains,  and  the  change  which 
had  been  recently  made,  and  asked  whether  the  defendants  were 
bound  to  give  notice  to  the  public  of  the  change  of  time  of  their 
trains?  The  Lord  Chief  Justice  said  that  he  thought  it  reasonable 
and  proper  that  the  defendants  should  have  so  done ;  and  thus  it 
was,  I  think,  suggested  as  an  important  element  for  consideration, 
and  one  unfavourable  to  the  defendants,  that  the  change  in  the  time 
of  departure  of  the  train  had  been  made  without  notice  to  the  public 
or  the  plaintiff. 

Now,  I  wish  it  to  be  distinctly  understood  that,  in  my  opinion,  the 
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MAN- 
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ETC., 
BAILWAT. 


H.  T.  1 863.  CompaDj  was  under  no  manner  of  obligation  to  give  to  an  individaal 

who  merely  comes  into  the  office  to  book  horses  or  other  cattle  by  a 
luggage  train  any  notice  of  the  time  or  change  of  time  of  departure 
of  the  train,  and  more  especially  when  that  individual  makes  no 
inquiry  on  the  subject.  Neither  was  anything  said  upon  the  occasion 
of  the  contract  being  made,  whether  it  was  the  first  or  the  twentieth 
occasion  on  which  dealings  had  taken  place  between  them;  so 
that  nothing  could  have  been  introduced  into  the  contract  by 
reference  to  former  dealings.  The  plaintiff  booked  his  horses, 
and  the  only  undertaking  that  can  be  said  to  have  been  given  by 
the  Company  was  that  implied  one,  viz.,  that  in  consideration  of  the 
money  to  be  paid  by  the  plaintiff,  they  would  forward  the  horses 
to  Lincoln  with  reasonable  care,  and  within  a  reasonable  time. 
Accordingly,  it  appears  to  me  that  the  fact  of  the  non-communi- 
cation by  the  defendants  to  the  plaintiff  of  the  change  which  had 
been  made  in  the  time  of  departure  of  the  train  was  one  which 
ought  to  have  been  spoken  to  by  the  Court,  rather  in  terms  of 
caution  than  of  encouragement.  The  Company  having  reserved 
to  thejQQseives  the  power  of  changing  the  time  of  departure  of  their 
trains  whenever  they  liked,  forbore  to  publish  any  time-tables  of 
the  luggage  trains ;  but  that  power  was  always  to  be  exercised 
subject  to  this  general  provision,  that  they  were  to  carry  with 
reasonable  care  and  expedition ;  whereas,  if  there  was  an  obli- 
gartion  on  them  to  communicate  the  changes  from  time  to  time 
made  in  the  period  of  departure  of  the  trains,  to  every  individual 
who  contracted  to  send  goods  by  their  railway,  it  would  be  better 
for  them  at  once  to  publish  time-tables,  inasmuch  as  they  would 
thus  be  compelled  to  do  indirectly  what  they  could  not  be  directly 
required  to  perform.  Well  then,  we  have  here,  I  think,  the  jury 
acting  under  the  impression  that  the  change  in  the  time  of  de- 
parture of  the  train  ought  to  have  been  notified  to  the  plaintiff, 
and  they  have  rested,  I  think,  too  much  upon  it.  It  is  not  im- 
probable that,  if  that  suggestion  had  not  been  made  to  them,  the 
verdict  might  have  been  different,  and  so  far  it  was  a  misdirection. 
I  am  therefore  of  opinion,  that  the  verdict  should  be  set  aside  and  a 
new  trial  had. 
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FlTZOEBAIJ),  J. 

I  concur  in  the  view  taken  by  the  Coart  setting  aside  the  verdict 
on  the  second  ground,  that  it  is  manifest  from  what  took  place  that 
the  jury  considered  and  came  to  the  conclusion  that  there  was  an 
obligation  on  the  defendants  to  communicate  to  the  plaintiff  the 
change  which  had  been  made  in  the  time  of  departure  of  the  early 
train  from  Retford ;  and  that,  as  the  defendants  had  not  given  that 
notice,  their  conduct  was  unreasonable. 

In  that  respect,  I  think  that  the  jury  took  an  erroneous  view  of 
the  matter ;  and,  the  verdict  therefore  having  been  arrived  at  on 
improper  grounds,  the  case  ought  to  be  re-considered. 


H.  T.  1863- 

Queen't  Bench 


APPENDIX. 


LAWLER  V.  KELLY.* 


M.  T.  1864 
(Exchequer.)  Ejcchefuer. 

^  Nov.  3, 

C.  Palles  applied  for  leave  to  plead  in  an  action  of  assault  and  To  an  action 
battery— first,  a  certificate  of  the  dismissal  of  the  complaint  upon  J^^^*'*^*  **** 
the  merits,  under  the  24  &  25  Vie.,  c.  94,  s.  44,  amended  by  25  and  tificate'  under 
26  Fic,  c.  52.  Secondly,  that  the  assault  was  committed  in  order  to  ^^  ^^  ^  ^ 
prevent  a  breach  of  the  peace.  s.  44,  may  be 

Application  allowed. — [Fitzgerald,  B.,  dissentiente'].  \i^^  with^^ 

plea  that   the 
assault  was  committed  to  preTent  a  breach  of  the  peace* 

*  Coram  Fiztoebald,  Hughes,  and  Deast,  BB. 


LYONS  V.  KELLER.* 

Nov.  4. 

This  was  an  action  of  trover  and  detinue,  for  a  deed  of  lease  made  In  an  action 

by  the  defendant  to  the  plaintiff".  ^  te^n^no's^ 

On  the  28th  of  October  1864,  the  defendant  tendered  a  consent  cial  damage, 

to  the  plaintiff,  that  the  action  should  be  stayed,  the  defendant  giving  compel    the 

up  the  lease  in  question  to  the  plaintiff,  and  paying  one  shilling  plaintiff  to 

damages,   and   the  costs  of  the   action   necessarily   and   properly  he  will  stay  all 

incurred,   and  that  the  consent  be  made  a  rule  of  Court.     The  proceedings  on 

'  dehreiy  of  the 

plaintiff  returned  no  answer  to  the  consent.  chattel  in  dis- 
pute, on  pay- 

H.  P.  Jelleii  (with  whom  was  G.  Waters)  now  moved  that  the  ^^^^^^  ^^^ 

action  be  stayed,  upon  the  terms  contained  in  the  consent.  nominal   da- 

Phiilip^.  Hay  ward  {a\  Peacock  v.  NichoU{b).  Pickerings.  SS?Sts*^ftS 

TrueU  (c),  were  cited.  action,  or  wiU 

proceed    for 

P.  Keogh,  for  the  plaintiff.  mages'  at  ^e 

The  defendant  cannot  have  the  action  stayed  by  surrendering  "^  o^  <dl 

*'  costs. 

(a)  3  Dowl.  P.  C.  362.  (6)  8  Dowl.  P.  C.  367. 

(c)  7  Term  R.  33. 

*  Coram  Fitzgebald,  Hughes,  and  Deast,  BB. 


11 


Appendix, 


M.  T.  1864.  the  lease.     The  plaintiff  maj  still  proceed  to  trial,  and  seek  larger 
EjrejgyMer.     damages  for  the  detention  of  the  lease.    The  pUiintiff  will  rest 
LYONS       satisfied  with  an  order  to  that  effect,  as  was  done  in  Earle  t. 
*'•  Halderness  (a). 

KEJLLER.  ^ 

FlTZOEBAIiD,  B. 

If  the  plaintiff  elects  to  go  on  with  the  action,  he  will  only 
get  the  costs  of  this  motion ;  and  should  he  fail  to  obtain  more 
than  the  damages  tendered,  he  will  have  to  pay  all  the  costs  of 
the  action.  Should  he  now  elect  to  stay  all  proceedings,  he  will 
get  all  his  costs,  including  those  of  this  motion. 

The  plaintiff's  Counsel  elected  to  stay  all  proceedings. 

H.  P.  Jellett  contended  that  the  costs  of  the  present  motion 
should  not  be  given  to  the  plaintiff,  as  he  had  forced  the  defendant 
to  the  motion,  by  not  accepting  the  consent  tendered,  although  the 
order  now  made  was  in  the  very  terms  offered  in  that  consent 

The  Court  refused  to  alter  their  order,  of  which  the  following 
is  the  Gurial  portion : — 

It  is  ordered  by  this  Court  that  (the  plaintiff  so  consenting) 
this  action  be  stayed,  upon  the  terms  of  the  said  defendant 
handing  over  forthwith  the  said  lease,  and  paying  to  the 
plaintiff  the  said  sum  of  one  shilling  as  damages,  and  the 
costs  of  this  cause  hitherto  incurred,  including  the  costs 
of  this  motion,  when  taxed  and  ascertained. 

(a)  4  Bing.  462. 


Nov.  13. 


ARKINS  V.  BARNARD. 


A     plaintiff,     M.  O'Donnell  and  Coates^  for  the  plaintiff,  moved  to  change  the 

SMftf  th^  ^®""®  ^^^"*  ^^®  ®'^y  ^^  Kilkenny  to  the  city  of  Dublin.  The  action 
venae  to  the  was  one  for  slander.  It  had  been  tried  at  the  Summer  Assizes  for 
the  caose  ^of  ^^®  ^^y  ^^  Kilkenny  1864,  before  O'Brien,  J.  The  jury  had  been 
action    arose,  discharged  being  unable  to  agree.     The  cause  of  action  arose  in 

parties  and  all  Dublin,  and  all  the  witnesses  resided  there. 

their  witnesses 

^^^^'h'yt^'^        ^.  Ryan  (with  whom  was  Serjeant  Armstrong)  opposed  the 

another      dis-  motion. 

^ed^'abor.       '^^^  plaintiff  had  selected  the  city  of  Kilkenny,  and  the  defendant 

tire,  must  pay  the  costs  of  the  motion. 
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was  perfectly  satisfied  to  have  the  case  tried  there.     If  the  Court  M.  T.  1864. 
allowed  the  motion,  the  plaintiff  must  pay  the  costs :  Comerford  r.        *<^   h^   ' 
Daly  (a). 

The  defendant  filed  no  affidavit  to  oppose  the  motion. 

PiQOT,  C.  B. 

We  allow  this  motion.  As  to  the  costs,  were  this  the  case  of  a 
defendant  coming  in  to  oppose  a  motion,  made  by  a  plaintiff  under 
circumstances,  stated  on  affidavit,  which  rendered  it  a  motion  of 
course,  as  the  defendant  leaves  unanswered  the  affidavits  of  the 
plaintiff,  we  would  not  give  any  costs  to  the  defendant.  This 
Court  will  discourage  opposition  to  such  motions  as  this.  But 
here  the  applicant  is  a  plaintiff  resident  in  Dublin,  who,  although 
the  defendant  and  all  the  witnesses  reside  in  Dublin,  lays  his 
venue  in  the  city  of  Kilkenny.  It  is  true  that  the  cause  of  action 
arose  at  a  time  of  the  year  when  the  only  place  where  he  could 
have  the  action  tried  was  in  the  last  town  upon  the  Leinster 
Circuit ;  but  at  that  time,  in  consequence  of  all  the  Circuits  being 
out,  it  may  have  been  impossible  for  the  defendant  to  move  before  a 
Judge  in  a  Chamber  to  change  the  venue  to  Dublin,  where  all  the 
parties  and  witnesses  reside. 

The  plaintiff  brought  his  action  as  soon  as  possible  in  one  sense, 
but  as  late  as  possible  in  another.  It  might  very  well  have  stood 
over  to  the  Sittings  after  the  ensuing  Michaelmas  Term,  when  it 
might  have  been  tried  with  much  less  expense  in  the  city  where 
the  cause  of  action  arose,  and  where  the  parties  and  all  the  witnesses 
on  both  sides  reside.  But  as  the  plaintiff  chose  to  lay  his  venue 
far  away  from  the  city  of  Dublin,  he  must  pay  the  costs  of  now 
bringing  back  the  action  to  the  place  where  the  venue  should  have 
been  laid. 

The  Court  refused  to  measure  the  costs. 

(a)  11  If.  Com.  Law  Rep.  62. 


M'DONELL  V.   DOHERTY. 


iVbv.  23. 


The  Sheriff  of  the  county  Clare  seized  the  goods  of  X  under  an  Upon     the 

execution  at  the  suit  of  Doherty.    McDonnell  claimed  them  under  a*^JJJ^be^ 

fore  the  sale  of 
his  goods  by  the  Sheriff,  who  had  obtained  an  interpleader  order,  the  Sheriff  cannot 
obtain  his  costs  of  the  order,  although  therein  declared  to  be  entitled  to  them. 


V, 
DOHEBT7. 


iv  Appendix. 

M.  T.  1864.  a  i^iii  of  ^Iq  ^jjXj  registered.  On  the  23rd  of  December  1862,  the 
'■— V-  *'  Sheriff  obtained  an  interpleader  order  directing  an  iasne  to  be  tried, 
m'donneiiL  ijj  ^jji^j^  M'Donnell  was  plaintiff  and  Doherty  was  defendant.  The 
Sheriff  was  declared  to  be  entitled  to  his  costs ;  bat  the  qaestion 
as  to  whether  they  should  be  paid  hy  the  plaintiff  or  defendant  was 
reserved  until  the  determination  of  the  is^ue.  The  Sheriff  informed 
X  that  he  would  permit  him  to  retain  the  goods  seized,  upon  his 
giving  security  for  them.  X  refused  to  give  any  security;  there- 
fore, in  November  1863,  the  Sheriff  advertised  the  goods  for  sale 
upon  a  day  in  the  month  of  January  following.  Before  the  day 
of  sale  X  became  bankrupt,  and  his  assignees  took  possession  of 
the  goods. 

The  interpleader  issue  never  was  tried. 

The  Sheriff  now  applied  that,  pursuant  to  the  order  of  December 
1862y  either  the  plaintiff  or  defendant  be  directed  to  pay  him  his 
costs. 

P.  Keogh  appeared  for  the  Sheriff. 
C.  Palles  appeared  for  the  plaintiff. 
James  Murphy  appeared  for  the  defendant. 

The  CouKT  refused  the  motion,  as  the  bankruptcy  of  X  was 
an  unforeseen  fatality,  not  in  the  contemplation  of  the  parties 
when  the  order  of  December  1862  had  been  made.  As  a  plain- 
tiff could  not,  upon  the  bankruptcy  of  the  defendant,  be  compelled 
to  proceed  to  trial  under  the  106th  section  of  the  Common  Law 
Procedure  Act  1853,  so  here,  in  analogy  to  that  instance,  nothing 
was  left  to  be  decided  between  M'Donnell  and  Doherty;  and  the 
Sheriff  could  not  compel  them  to  proceed  to  trial  merely  to  deter- 
mine by  which  of  them  his  costs  were  to  be  paid. 
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M.  T.  1863 

Queen* $  Bench 


RICHARDSON,  AppeUant,  CONWAY,  Respondent* 

CQueen^i  Bench).  ^^^  ^g  2j 

This   was  a  case  stated  by  the  Justices  of  Tyrone,   under  the  Cogts.--The 
€%tx  p    €%y   ^'  A*%  respondent  in 

20  &  21  Vie.,  c.  43.  a  case   stated 

Feiherston  H.  Lowry.  on  a  former  day  in  this  Term,  moved  fromP.  S.ap- 

^  •'  '  plied  to  have 

Hates,  J.,  in  Chamber,  for  an  prder  to  strike  the  case  out  of  the*  the  case  strack 

paper,  on  the  grounds  that  the  conditions  precedent,  of  which  per-  ^di^^lg*^. 
formance  is  required  by  the  statute,  had  not  been  complied  with,  cedent  of  20 
The  omissions  complained  of  were,  that  the  appellant  had  not  ^^2  s.  2  had 
served  the  respondent  with  a  notice,  and  a  copy  of  the  case  stated,  not  been  com- 
within  three  days  after  he  had  received  it  from  the  Justices,  and  had  and  also    for 

not  within  three  days  transmitted  the  case  to  this  Court.  ^^^    costs    of 

the      apphca- 

The  learned  Judge  directed  notice  of  the  motion  to  be  served.  SiS  "the  firat 

Notice  having  been  served, —  part    of    the 

application 

Feiherston  B,  Lowry  now  renewed  the  motion  before  the  Full  ^^  Couft'^had 

Court.     The  affidavits  of  the  respondent,  and  of  the  Clerk  of  the  no  jurisdiction 

as  to  costs 
Petty  Sessions  at  Cookstown,  stated  that  the  Justices  signed  the  case 

on  the  24th  of  October  1863;  that  on  that  day  the  clerk  delivered 
it  to  the  appellant,  and  by  his  direction  forwarded  it  to  his  attorney; 
that  the  documents  were  registered,  and  should,  in  the  due  course  of 
delivery,  have  been  received  on  the  26th  of  October.  The  respond- 
ent, however,  was  not  served  with  the  notice,  or  the  copy  of  the 
case,  until  the  2nd  of  November,  on  which  day  the  officer  of  the 
Court  received  the  case.  Counsel  relied  on  the  20  &  21  Fife,  c.  43, 
6. 2,  to  show  that  those  were  conditions  precedent,  and  cited  Morgan 
V.  Edwards  (a)  and  Woodhouse  v.  Woods  {h), 

D.  M'Causland, 

It  b  admitted  that  the  motion  must  be  granted ;  but  the  Court 
has  not  any  jurisdiction  to  give  costs.  Where  the  Court  has  no 
jurisdiction  to  hear  the  motion,  it  has  none  to  give  costs:  Fraser 
▼.  FothergilUe). 

Feiherston  B.  Lowry,  in  reply. 

The  appellant  has,  by  transmitting  the  case,  brought   himself 

(a)  5  H.  &  K.  415.  (6)  29  Law  Jour.,  N.  S.,  Mag.  Cas.,  149. 

(c)  14  C.  B.  296. 

*  Before  LsraoT,  C.  J.»  and  Hates  and  Fitzobbald,  JJ. 

b 
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M.  T.  1863.  within  the  jurisdiction  of  the  Ck>urt,  as  to  costs. — "Every  person 
Queen'g  Bench  „  ^^^  ^^^^  before  the  Court  subjects  himself  to  its  jurisdiction 
BICHABD80M    «  g^  ^^  coste"— fjtfT  AldcrsoH,  B.,  in  Peters  v.  Sheehan  (a) ;  and  the 
CON  WAT.      cases  of  The  Queen  v.  Padwick  (jb\  and  Carr  v.  Stringer  (e),  are 
clearly  in  point,  that  where  a  case  has  been  dismissed  for  want  of 
jurisdiction,  the  Court  has  power  to  give  costs. — [Fitzobrald,  J. 
The  difference  between  those  cases  and  the  present  is,  that  the 
respondent  here,  instead  of  waiting  until  the  appeal  motion  wss 
made,  and  then  raising  his  objection,  has  himself  taken  the  initia- 
tive, and  moved  to  strike  the  ^sase  out  of  the  paper.] — ^The  case 
of  Eraser  v.  Fothergili(d)  does  not  help  the  other  side  ;  for  there 
the  Court  never  had  any  jurisdiction  to  hear  the  appeal — in  fact 
no  appeal  lay ;   and  the  respondent  had  done  nothing  to  bring 
himself  within  the  jurisdiction. — [Fitzgerald,  J.     You  cited  some 
cases  in  your  opening  statement;  were  costs  given  in  any  of  them?] 
— That  is  not  stated ;  but,  as  the  rules  were  made  absolute,  of  course 
the  costs  followed  the  order:  2  Arch,  Prae^  by  Chitty,  p.  1468. — 
[F1TZOBRAX.D,  J.     Unfortunately  your  motion  is  to  strike  the  case 
•  out  of  the  paper,  because  there  is  no  such  case  in  Conrt. — Lit- 

FRor,  C.  J.  You  have  engendered  a  motion  which  is  not  necessary, 
for,  if  you  had  waited  until  the  case  was  called  on,  you  would  then 
have  had  the  benefit  of  the  objection,  that  thfi  statutable  conditions 
precedent  had  not  been  fulfilled. — Fitzgerald,  J.  In  what  case 
are  we  to  enforce  the  costs  ?  There  is  no  case  in  Court,  if  your 
motion  is  well  founded.] — In  the  case  named  in  the  paper. — [Fitz- 
gerald, J.  If  your  case  is  in  Court,  then  your  motion  is  wrong.] — 
But  the  Court  will  follow  the  decisions  in  the  English  cases  which  I 
have  cited. — [Fitzgerald,  J.  We  101^  follow  those  decisions,  hy 
striking  this  case  out  of  the  paper,  and  saying  nothing  about  the 
costs.] 

Per  Curiam, — Strike  out  the  case ;  no  rule  as  to  costs. 

(a)  10  M.  &  W.  214.  (6)  8  El.  &  HI.  7<M. 

(c)  1  EL,  Bl.  &  EL  Its.  {d)  Ubi  supra. 
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M.  T.  1864. 

Queen's  Bench 


THE  QUEEN,  at  the  prosecution  of  PATRICK  DONOHOE, 

v. 

WILLIAM  WEBB,  HENRY  DOPPING,  JOHN  EDWARD 

THOMPSON,  and  JOHN  H.  KEOGH,  Esqrs.,  Justices  of 

the  Peace  in  and  for  the  county  of  Longford.* 


Nov.  17. 


In  this  case,  a  conditional  order,  dated  1 2th  of  August  1664,  for  a  Certiorari, — 
writ  of  certiorari  was  made  fibsolute  on  the  7th  of  September,  no  quashed,   as 

cause  haviufi^  been  shown.      The  writ  issued,  and  commanded  the  being madeout 

*=*  of  P.  S.     On 

Justices,  or  one  of  them,  to  return  the  record  of  conviction  of  the  making  up  the 

prosecutor  on  the  22nd  of  June  1864,  with  the  evidence,  inforraa-  ^J??f   ^.^  ^^ 
tions,  warrants,  and  all  things  touching  the  same.  found    that 

The  writ  having  been  made  absolute,  Messrs.  J.  H.  Keogh,  the  ^^Snst^the  <fe^ 
resident  Magistrate,  and  Henry  Dopping,  made  a  return  that  the  fendants.  On  a 
prosecutor  was  convicted  of  having,  on  the  5th  of  June  1864,  '^by  pii(^on   by 

"  threats,  endeavoured  to  force  Michael  Dolan,  a  workman  in  the  *he  defendants 

this  Court  gave 
"employment  of  John  Edward  Thompson,  Esq.,  of  Glonfin,  in  the  the  piosecator 

"  county  of  Longford,  to  depart  from  his  said  work,  contrary  to  the  f^®.  ^^^^  ^^ 

^'  form ;"  and  that  Patrick  Donohoe  was  by  them  (Messrs.  Keogh  in    this    pro- 

and  Dopping)  ordered  and  adj  udged  to  be,  for  the  said  offence,  com-  ?!?S^f  *  ^them 

mitted  to,  and  confined  in  the  common  gaol  of  Longford,  for  the  on   i&  terms 

apace  of  three  calendar  months,  there  to  be  kept  to  hard  labour  for  \^J^^  acdon 

the  space  of  three  calendar  months.  for  tiie  iUegal 

The  order-book  showed  that  the  order  was  made  by  the  four 
Justices  named  in  the  writ. 

In  the  present  Term  (November  6th)  it  was  ordered  by  the 
Court  that  the  subject-matter  of  the  return  should  be  set  down 
for  argument. 

On  the  1 5th  of  November  it  was  argued,  on  behalf  of  the  pro- 
secutor, by-^ 

Harkan  and  M.  Morris^  who,  for  the  purpose  of  showing  (inter 
alia}  that  the  conviction  took  place  out  of  Petty  Sessions,  proposed 
to  use  the  affidavits  on  which  the  prosecutor  had  obtained  his  condi- 
tional order. 

Sidney  (with  Riehardson\  on  behalf  of  the  two  Justices  (Messrs. 
Keogh  and  Dopping)  who  made  the  return,  resisted  that  proposal ; 
and  contended  that,  on  argument  upon  a  concilium^  tllb  parties 
could  not  travel  outside  the  record  itself.     To  do  so  in  this  case 

*  Before  the  Full  Court. 


V. 

JUSTICES  OF 

LONGFORD. 


viii  Appendix. 

M.  T.  1 864.  would,  Counsel  said,  be  not  only  contrary  to  the  practice  in  law 
Queens  Bench  upgumeuja  qq  \^i\^  gj^es  of  the  Court,   but  would  be  peculiarly 

THE   QUEEN  unjust,  since  the  Justices  had  filed  no  affidavit  to  show  cause,  and 

were  therefore  without  the  means  of  now  explaining  or  answering 
the  case  made  by  the  prosecutor  in  the  affidavits  filed  on  his  behalf. 

A  suggestion  wias  made  by  the  Court,  to  the  efiect  that  the  proper 
course  would  be  to  let  the  case  stand,  in  order  that  the  prosecutor 
might  make  such  an  application  as  he  might  be  advised,  with  a  view 
to  bring  before  the  Court  such  documents  as  he  thought  himself 
entitled  to  use  upon  the  argument,  touching  the  sufficiency  in  law  of 
the  return. 

Sidney  then  admitted  that  any  affidavits  which  his  clients  could 
make  would^only  refer  to  the  matters  of  aggravation  in  the  case,  and 
that  the  order  was  made  out  of  Petty  Sessions ;  and  therefore  con- 
sented that  the  return  should  be  quashed  at  once. 

When  the  order  quashing  the  return  was  being  made  up  in  the 
office,  the  discovery  was  made  that  costs  were  thereby  awarded  to 
the  prosecutor  against  Messrs.  Keogh  and  Dopping.  Accordingly, 
on  their  behalf,—^ 

Sidney  (with  Richardson)  asked  the  Court  to  omit  the  costs  from 
the  order,  as  the  prosecutor  had  not  been  restrained  from  bringing 
an  action  against  the  Justices,  who  would  willingly  pay  the  costs 
if  that  usual  condition  was  imposed  on  the  prosecutor.  —  [Le- 
FROY,  C.  J.  That  is  my  habitual  recollection  of  the  practice.  If 
an  action  is  to  be  brought,  the  Court  will  not  give  the  costs,  because 
they  are  an  ingredient  in  the  damages.  The  jury  will  take  into 
consideration  that,  besides  what  they  give  as  damages  for  the  actual 
wrong,  the  party  will  have  to  pay  his  costs  in  this  proceeding.] — 
Just  so ;  and,  in  The  Queen  v.  The  Justiees  of  the  county  of 
Dublin  {a)t  the  order  was  made  without  costs.* 

M.  Morris  (with  ffarhan),  contra.  • 

The  prosecutor  is  entitled  to  get  his  costs. — [Lbfrot»  C.  J. 
Then  we  must  ask  him  to  bring  no  action.] — ^Perhaps  that  term 
will  not  be  imposed  in  this  case.  The  Queen  v.  The  Justices  of 
the  county  of  Dublin  was  one  of  the  most  peculiar  cases  that  ever 
came  before  the  Court ;  because  the  prosecutor  in  it  was  destitute  of 
merits,  and  the  order  of  the  Justices  was  reversed  for  a  merely  tech- 
nical flaw  of  illegality;  and  the  prosecutor  there  had  unquestionably 

(a)  13  It.  Com.  Law  Bep.  375. 

*  The  Crown-book  was  produced  in  Court  by  the  Clerk  of  the  Crown,  and 
thence  it  appeared  that  Counsel's  statement  was  accurate. 
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been  gailty  of  a  grievous  offence.      Here,  on  the  contrary,  tLe  M.  T.  1864 

prosecutor  has  been  convicted  out  of  Petty  Sessions,  and  of  an  ^>_    ^^ 

offence  not  known  to  the  law. — [Lefrot,  C.  J.     Do  we  ever  weigh  the   queen 
the  amount  of  illegality  ?! — But  there  was  here  no  summons  and  no 

°        '     -^  JUSTICES  OP 

warrant. — [O'Brien,  J.      In   The  Queen  v.   The  Justices  of  the    i^onqfoed. 

county  of  Dublin  (a),  I  think  that  the  only  defect  was,  that  the 

order  had  been  made  out  of  Petty  Sessions.] — Yes;   but,  in  the 

present  case,  everything  is  monstrously  the  other  way;  and  it  is 

not  certain  that  a  jury  will  give  the  costs  if  the  action  is  brought; 

at  all  events,  if  the  prosecutor  gets  them  now  he  cannot  recover 

them  in  the  action. 

Richardson^  in  reply. 

[Fitzgerald,  J.  Does  it  appear  that  the  prosecutor  was  ar- 
rested on  any  warrant  ?] — No. — [Fitzgerald,  J.  And  is  it  the 
case  that  he  was  arrested  on  the  parol  report  of  a  conversation  ?] — 
That  does  not  appear ;  but  Messrs.  Keogh  and  Dopping  had  nothing 
to  do  with  the  matter,  save  that  they  were  summoned  by  the  sub- 
inspector  to  attend  at  Court;  that  they  attended,  and  that  they 
acted  as  Justices.  They  therefore  have  at  most  been  guilty  of  a 
mistake  in  law  only,  even  though  the  order  was  made  out  of  Petty 
Sessions,  and  the  offence  is  unknown  to  the  law.  There  would  have 
been  jurisdiction  to  convict  without  summons,  had  not  the  1  G.  4, 
c.  56,  been  repealed  by  the  Summary  Jurisdiction  Act ;  and  that 
repeal  does  not  appear  in  its  schedule.  To  visit  with  costs  two  out 
of  the  four  Justices,  would  be  to  prejudge  the  case.  At  the  trial, 
the  jury  will  think  that  the  Court  has  condemned  the  Justices 
beforehand. — [O'Brien,  J.  Why  did  yon  come  in  to  support  the 
conviction  on  this  argument,  instead  of  notifying  to  the  prosecutor 
that  no  opposition  would  be  offered  ?] — Sidney,  The  adoption  of 
that  course  would  not  have  lessened  the  expense.  The  writ  went 
against  four  Justices.  We  appear  for  only  two  of  them ;  and  it 
would  have  been  impossible  to  take  away  from  the  others  their  pro- 
tection. In  The  Queen  v.  The  Justices  of  the  county  of  Dublin^ 
inquiry  was  made  in  the  Crown-office  as  that  notice  had  been  given. 
Everything  possible  was  done  to  avoid  expense ;  but  it  was  found 
that  the  matter  could  not  be  set  right  without  making  up  the  books 
for  argument.    We  could  not  give  consent  for  the  Justices. 

Lefrot,  C.  J. 

Under  the  circumstances  of  this  case,  we  will  not  give  the  costs. 

(a)  U6i  supra. 


X  Appendix, 

M.  T.  1664.  There  is  nothing  to  preclude  the  prosecutor  from  recovering  the 

f    eiic  ^Qg^  jj^  ^Q  action;  and  he  is  prepared  to  bring  an  action.     We 

THE   QUEEN  therefore,  by  withholding  the  costs  in  this  proceeding,  do  not  pre- 

TTTQ*r*  '  elude  him  from  recovering  the  costs. 

ItONGFOBD. 


E.  T.  1865.  PURSER  v,  LUCOVICH.* 

May  5. 

If  an  attorney  This  was  an  action  to  make  absolute  a  conditional  order  for  substi- 
pn^e^Djrafor  ^"tion  of  service  of  the  writ  of  summons  and  plaint.  The  action  was 
a  party  in  this  for  damage  done  to  a  certain  cargo  of  wheat,  delivered  at  Waterford 
will  ie  com-  bj  ^^6  defendant  to  the  plaintiff.      After  the  delivery  of  the  cargo, 

peUed  to   ac  xh^  defendant,  on  the  3l6t  of  March,  sailed  for  Cardiff  in  Wales,  the 

cept  service  of  . 

a  writ  in  an  plaintiff  refusing  to  pay  him  the  freight.      On  the  24th  of  March, 

h^' d"  ^°"  Messrs.  J.  &  J.  Bennett  wrote,  as  attorneys  for  defendant,  demand- 
ing oat  of  the  ing  the  freight ;  and  on  the  3rd  of  April  served  a  writ  for  it.  The 
Soiurh  heUnat  pl<^^°^^ff  ^i°g  advised  that  he  could  not  raise  a  satisfactory  issue  in 
the  time  an-  that  action,  then  brought  the  present  cross  action  for  the  damage, 
client's  where-  i^^uii^g  ^^^  ^^i^  ^^^  ^^^^  of  April.  The  plaintiff's  solicitor  then  wrote 
aboats.  to  the  solicitor  for  the  defendants  in  the  first  suit,  asking  them  to  accept 

service  of  the  second  writ,  which  they  refused  to  do.  The  affidavit  of 
the  Messrs.  Bennett,  filed  as  cause  against  the  conditional  order,  sta- 
ted they  had  never  known  anything  of  the  defendant  until  he  called 
to  instruct  them  in  the  first  action.  That  during  the  stay  of  the 
defendant  in  this  country,  they  never  received  from  the  defendant, 
nor  from  any  other  person,  any  intimation  that  the  plaintiff  had 
any  intention  of  instituting  the  present  action ;  that  they  have  not 
received  any  instructions  from  the  defendant,  nor  from  any  other 
person,  to  enable  them  to  defend  this  action,  nor  have  they  any 
means  of  communicating  with  the  defendant,  with  whom  they  have 
had  no  communication,  direct  or  indirect,  since  the  28th  of  March. 
That  they  are  informed  and  believe  that  said  defendant  has  already 
sailed 'from  Cardiff  for  Galatz,  and  is  now  prosecuting  the  said 
foreign  voyage,  and  beyond  the  reach  of  present  communication 
from  them.  From  the  affidavits  filed  against  the  cause  shown, 
it  appeared  that  neither  the  plaintiff  nor  his  solicitor  were  aware 
that  the  defendant  was  about  to  leave  the  country,  before  their 
mutual  claims  were  settled,  nor  were  they  aware  of  his  departure 
for  several  days  after  it  took  place. 

*  Coram  Hatbb  and  O'Bribn,  JJ. 
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ChaUertan  now  moyed  to  make  absolute  the  conditional  order.  £•  T-  1665. 
The  question  is,  do  the  Messrs.  Bennett  represent  the  defendant  ^^^^  * 


gttoad  hoc  :  0*Dwyer  v.  Jackson  (a).  Where  this  agency  existed, 
the  Court  has  actually  gone  so  far  as  to  impound  the  sum  recovered 
in  one  action  to  abide  the  result  of  another :  Apoatolu  v.  White  (ft), 
in  the  Common  Fleas. 


FURSfiR 

V. 

LUCOVICH. 


Exhanky  for  the  cause  shown. 

The  damage  was  done  to  the  cargo  in  the  port  of  Toughal,  so  it 
will  be  absolutely  necessary  to  communicate  with  the  captain.  No 
mention  of  this  action  was  made  while  the  captain  was  here.  It 
was  only  a  question  of  freight,  depending  on  the  construction  of  the 
charter-party  in  the  first  action,  so  there  was  no  cause  for  Lucovich 
to  stay. — [Hates,  J.  If  not  now  in  communication  with  the 
defendant,  the  solicitors  must  have  the  power  to  communicate ;  if, 
for  instance,  they  get  a  verdict  in  the  first  action. — O'Brien,  J. 
Tou  must  distinguish  between  opposing  this  motion,  and  asking 
further  time  to  plead.] 


Per  Curiam. — Make  the  order  absolute,  sending  copy  by 
registered  letter  to  Galatz,  and  extend  the  time  to  plead  as 
the  parties  may  arrange.         • 


(a)  4  It.  Jar.  129. 


(6)  8  Ir.  Com.  Law  Bep.,  App,,  zxii. 


TRAVERS  V.  POTTS.* 


April  29. 
1. 


%pru 
May 


This  was  a  motion  to  set  aside  the  third  and  sixth  defences  in  this  /pt^  TjT  . 
case.  The  first  paragraph  of  the  summons  and  plaint  alleged  that,  \t^M^  the 
on  the  trial  of  a  certain  action  for  libel,  brought  by  the  plaintiff,  p^blWifng  *^ 
the  plaintiff  was  sworn  as  a  witness,  and  truly  gave  her  evidence  on  <:«<t«iii  libel- 
oath,  that  afterwards  the  defendant,  well  knowing  the  premises,  TbedefeiuUot 
falsely,  &c.,  printed  and  published  in  a  certain  newspaper,  Ac.,  'J^'fSa  ^ 
of  and  concerning  the  plaintiff,  and  of  and  concerning  the  said  were  part  of 
trial,  and  the  evidence  so  as  aforesaid  given  by  the  plaintiff,  the  JJSdeT**^ 

iitbed  in  the 
dcfimdjot'f  newspftper,  and  that  '^the  aaid  miide*  mat,  and  tmih  oi  them  was  uaA 
ia  a  btmafide  oomment,**  kc.  Held  bad,  the  defendant  aUowed  to  amend  **  and  the 
eaid  words  were,  **  4e. 

*  Ceroi,  LanoT,  C.  J.,  O'Baian,  Hates,  and  Fitzoebald,  JJ. 
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POTTS. 


£.  T.  1865.  words  following,  &c. ;  meaning  thereby,  that  the  plaintiff  iiad 
Queen  B  Bench  committed  perjury  on  the  said  trial.  The  second  count  set  oat 
TRAVERS  another  newspaper  article  on  the  same  case,  with  the  same  inueodo. 
The  third  defence  to  the  first  paragraph  was  that  the  defendants 
were  the  proprietors  of  a  certain  newspaper,  and  that  the  action 
brought  by  the  said  plaintiff,  as  in  said  count  mentioned,  was  one  of 
great  public  interest  and  notoriety,  and  that  the  words  in  the  said 
count  of  the  summons  and  plaint  complained  of  were  part  of  two 
separate  articles  printed  and  published  in  their  said  journal;  '^and 
'*  the  said  defendants  say  that  the  said  articles  were  and  are,  and 
<<  each  of  them  was  and  is,  a  fair  and  bona  fide  comment  upon  the 
"said  action,"  &c.  The  sixth  defence  was,  that  the  words  com- 
plained of  ''were  and  are  part  of  two  separate  articles  printed 
and  published  in  two  other  newspapers,  to  wit,"  ^.,  ''  which  said 
several  articles  were  and  are^'^  &c. 


Serjeant  Armstrong  (with  him  Butt  and  Waters)  now  moved  to 
set  aside  these  defences  as  embarrassing.  This  defence  adopts  the 
meaning  given  by  the  inuendo :  it  states  that  the  articles  were  a  fair 
comment ;  yet  these  parts  may  be  libellous,  and  we  have  a  right  to 
select  those  parts.  The  question  is  not  whether  the  articles  taken 
in  extenso  are  a  fair  comment ;  whether  matters  of  which  we  do  not 
complain,  taken  with  matters  of  which  we  do  complain,  is  a  fair 
comment.  It  is  an  attempt  to  prejudice  the  jury,  by  introducing 
matters  of  another  kind,  injurious  to  the  plaintiff.-^[LEFROT,  C.  J. 
How  can  you  get  the  fair  meaning,  without  taking  the  context  ?] — 
Just  so,  they  have  a  right  to  read  the  articles  in  extenso,  under 
the  traverse  of  the  inuendo  of  defamatory  sense.  But  they 
would  not  have  a  right  there,  as  they  would  under  this  defence,  to 
go  into  evidence  of  the  different  matters  alleged  in  the  libel. 
Bremridge  v.  Latimer  (a). —  [Mr.  Whiteside  objected  to  these 
ephemeral  productions  being  cited  as  an  authority  in  argument]. — 
[Lefrot,  C.  J.  Why,  we  have  had  copies  of  the  Times  news- 
paper cited  before  us. — O'Brien,  J.  Does  not  the  plea  that  the 
article  is  a  fair  comment  include  a  plea  that  this  part  was  a  fair 
comment.] — That  would  not  at  any  rale  apply  to  the  sixth  defence ; 
there  the  words  complained  of  appeared  in  this  country ;  and  it  is 
alleged  that  an  article  printed  in  London  was  a  fair  comment. 
With  these  otheV  papers  we  have  nothing  to  do.  People  read  them 
as  they  appeared  in  their  journal  here,  but  how  they  appeared  in 
the  other  papers  we  know  not.     The  defence  says  that  the  "  words 

(a)  12  W,  Rep.  878. 
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POTTS. 


complained  of  are  part  of  certain  articles.    The  word  perjary  does  E.  T.  1865. 
not  occur  among  the  words  complained  of,  it  is  only  in  the  inuendo.  Tf^*  _  ^^ 

TBATERS 

Whiteside  (with  him  Todd)^  to  support  the  defence. 

This  is  not  a  plea  of  justification.  One  of  the  reasons  alleged 
against  this  plea  is,  that  it  tenders  an  immaterial  issue.  The  words 
referred  to  in  the  article  had  reference  perhaps  to  a  certain 
pamphlet  of  the  plaintiff's,  and  not  to  her  evidence  at  the  trial. 
I  have  a  right  to  show  that  this  is  a  fair  comment,  without  saying 
that  I  justify  the  facts. — [Fitzgerald,  J.  Does  your  plea,  or  does 
it  not,  admit  the  sense  alleged  ?] — No,  we  do  not  notice  the  sense 
alleged.  In  the  case  cited,  the  defendant  put  in  a  plea  of  justifica- 
tion as  to  another  charge :  Cox  v.  Feeney  (a).  We  have  here 
adopted  the  correction  introduced  into  the  plea  by  the  Lord  Chief 
Baron,  in  Clinton  v.  Henderson  (6).  In  Luean  v.  Smith  (c)  the 
defence  was  allowed,  that  the  libel  was  a  fair  comment.  Hoare  v. 
Silverloch  {d). 


Todd. 

This  is  a  plea  of  privilege  put  upon  record  without  dealing  with 
the  inuendo.  There  is  no  authority  to  show  that  if  a  plea  of 
privilege  is  put  in,  we  are  obliged  to  adopt  the  meaning  put 
upon  the  libel  by  the  inuendo. — [Hates,  J.  Have  you  any 
authority  to  show  that  if  you  plead  in  excuse,  you  are  not  obliged 
to  take  the  libel  in  the  sense  imputed  ?] — In  Clinton  v.  Henderson 
the  inuendo  fixed  on  the  libel  a  meaning  imputing  a  criminal 
charge,  and  the  plea  allowed  by  the  Exchequer  does  not  deal 
with   that. 


Butt^  in  reply. 

Their  whole  plea  only  traverses  malice,  yet  they  do  not  admit  the 
inuendo. — [O'Brien,  J.    Is  there  any  case  in  which  the  inuendo  is 

distinctly  admitted  at  the  same  time  with  a  plea  of  privilege?] 

Dunne  v.  0*Orady  {e)  is  a  case  where  they  denied  the  aver- 
ment, and  pleaded  privilege  at  the  same  time. — [O'Bbien,  J.  The 
issue  must  go  to  the  jury  on  the  first  count,  whether  the  words 
were  spoken  in  the  defamatory  sense  alleged;  and  when  the  jury 
have  found  that,  the  defendant  must  be  bound  by  it  on  the  other 
count] — As  to  the  sixth  defence  introducing  an  article  from 
another  paper,  it  does  not  say,  except  inferentially,  that  these  words 


(a)  4  F.  &  F.  13. 
(c)  1  H.  &  N.  48), 


(6)  13  Lr.  Com.  Law  Bep.,  A^.^  zliii. 
(<0  9  C.  B.  20. 


(e)  5  Lr.  Com.  Law  Bep.  450. 
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E.  T.  1865.  are  a  fair  comment*  Suppose  a  life  of  a  man  written  containing 
Qu^ns  Bench  ^^^^^  statements,  the  whole  life  might  be  a  fair  comment,  yet 
TRAVEBS  certain  parts  of  it  a  libel. — [Lefrot,  C.  J.  If  thej  can  give  it  in 
evidence,  all  this  will  be  before  the  jury.] — Yes,  all  the  article  may 
be  given  in  evidence,  but  they  may  not  go  and  show  that  the  whole 
of  the  article  was  a  fair  comment  on  the  proceedings.  Suppose  the 
trial  concerned  two  distinct  charges,  and  the  article  dealt  with  those 
charges,  then  evidence  might  be  given  to  prove  under  this  plea  what 
the  charges  were. 

Cur,  adv.  tmU. 


May  1* 


Lbfrot,  C.  J. 

We  have  considered  this  case,  and  will  allow  such  modification 
in  the  pleading  as  we  think  will  place  the  question  to  be  tried 
properly  before  the  jury. 


O'Briek,  J. 

If  this  plea  were  allowed  to  stand,  while  the  articles  are  not  set 
out  in  the  plea,  it  would  leave  the  question  before  the  jury  without 
limit.  We  shall  allow  the  defendant  to  amend  thus,  **  and  the  said 
words  were  and  are,"  &c.,  leaving  out  ''and  the  said  articles 
were,"  &c. 


T.  T.  1866. 

June  3. 


to 


Affidavit 
ground   a 
Judge's    fiat, 
made    before 
any   writ    is- 
saed,   and   so 
without  title  of 
caase,  or   the 
Court  in  which 
it  was  sworn. 
^Held,     that 
the  fiat  issued 
thereon    was 

Kod,  the  writ 
▼ing    been 
issued   before 
the  flat. 


ENRIGHT  V.  ENRIGHT.* 

This  was  a  motion  for  the  discharge  of  the  defendant  from  custody. 
He  had  been  arrested  under  a  fiat  of  the  Lord  Chief  Baron.  The 
ground  stated  in  the  notice  of  motion  for  discharge  of  defendant  was, 
that  *'  said  order  was  improperly  obtained,  there  being,  when  same 
"  was  obtained,  no  afiUdavit  duly  sworn  in  the  action  to  warrant  the 
*'  making  of  said  order ;  the  afiidavit  used  before  the  said  Chief 
"Baron  having  in  fact  been  sworn  on  the  day  previous  to  the 
*'  issuing  of  the  writ  in  this  action." 

James  Murphy  now  moved  for  the  discharge  of  the  defendant 
The  affidavit  was  sworn  before  any  action  was  pending;  it  bore 
no  title  of  the  Court,  or  the  cause ;  it  was  a  mere  nullity* 

^Before  the  Full  Ck>urt 
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W.  M.  Johnsonj  contra,  cited  ffargreave  v.  Hayes  (a),  where  T.  T.  1865. 
the  point  was  expressly  decided,  on  the  gi-ound  that  the  title  of  0«^f;[jj^* 
the   affidavit    may    be   rejected  as  surplasage.    The   test   as   to      enbight 
whether  it  is  an  affidavit  or  not  is,  might  the  party  be  indicted 
for  perjury  ? — [CBeien,  J.    It  would  be  veiy  difficult  to  frame 
an  indictment  for  perjury.] — By  the  second  section  of  Pigot's  Act 
(3  &  4  Vie.,  c.  105),  the  only  things  required  are  that  he  shall  be 
the  plaintiff  in  the  action.    The  writ  here  was  issued  before  the 
fiat  issued.     The  fiat  must  be  made  after  the  case  is  commenced. 
Chitiy*s  Arehboldf  p.  737,  cites  Hargreane  v.  Hayes  as  ruling  the 
po  int. 

Murphy^  in  reply. 

The  affidavit  must  be  such  as  a  party  could  assign  perjury 
upon.  Could  he  in  this? — Kirk  v.  Almond {b);  The  Queen  v. 
Pearson (e).  No  Court  is  stated  in  the  title;  so  there  is  no 
evidence  that  the  affidavit  was  taken  before  any  competent  autho** 
rity. — [Hates,  J.  It  just  occurs  to  me  that,  under  the  old  practice, 
where  a  party  makes  an  affidavit  to  ground  a  side-bar  rule,  there 
was  no  necessity  for  any  writ  to  issue. — Fitzgerald,  J.  The 
words  ^'  if  any  plaintiff"  have  been  interpreted  to  mean  any  person 
who  iSj  or  who  is  about  to  be,  a  plaintiff.  What  is  more  important 
is  the  omission  of  the  Court.] — If  plaintiff,  "  he  may  make  it  appear 
by  affidavit  of  himself,"  or  any  other  person,  which  shows  that  he 
must  have  a  locus  standi  as  a  plaintiff.  The  Commissioner  for 
taking  affidavits  has  authority  only  for  each  Court ;  and  it  must 
appear  what  the  Court  is,  to  show  his  authority. — [Fitzgerald,  J. 
It  is  to  be  used  in  some  one  of  the  Law  Courts.  It  becomes  an 
affidavit  when  filed  in  some  one  of  the  Law  Courts. — O'Brien,  J. 
Take  the  case  of  a  cause  petition,  which  is  verified  by  affidavit 
before  it  is  filed.] 

Lefrot,  C.  J. 

We  must  refuse  this  application,  with  costs;  there  are  clear 
authorities  against  it. 

(a)  24  Law  Jour.,  Q.  B.,  281.  (6)  1  DowU  818. 

(0)  8  Car.  &  Payne,  119. 


INDEX. 


ACCEPTANCE  OF  GOODS. 
See  Statute  of  Feauds. 

ACCOUNT   STATED. 
See  Guarantee,  2. 

ACTION,  COSTS  OF. 
See  Costs,  1 ,  2,  3. 

AGENT. 
See  Statute  of  Frauds. 

AGREEMENT. 
See  Deed,  Execution  of. 
Pleading,  2. 

AMENDMENT. 
See  Guarantee,  I. 
Mandamus,  1. 
Pleading,  2. 

APOTHECARY. 
See  Apprentice. 

APPRENTICE. 

A,  a  licentiate  apothecary,  covenanted 
to  instruct  B  in  his  art  and  znysterj 
of  apothecary,  in  the  best  ways  and 
means  he  could.  B.  having  sued  A 
for  a  breach  of  this  covenant,  proved 
at  the  trial  that  at  the  time  of  the 
execution  of  the  indenture  of  appren- 
ticeship, A  kept  an  open  shop  for 
the  compounding^  of  the  prescriptions 
of  other  medical  practitioners  as  well 
as  his  own,  but  that  he  afterwards 
closed  the  shop  to  the  public,  and 
used  it  merely  for  the  purpose  of 
compounding  medicines  for  his  own 
practice,  and  ceased  to  be  registered 
as  apothecary  in  the  Medical  Re- 
gister.— Held^  that  A  did  not  thereby 
become  disqualified  from  teaching  B 

YOL.  15 


pursuant  to  his  covenant,  so  as  to 
entitle  the  latter  to  a  direction  that 
A  had  broken  the  covenant.  C.  P* 
Batty  V.  Monks  389 

ARBITRATOR. 
See  Mandamus,  1. 

ASSAULT  AND  BATTERY. 
See  Pleading,  3. 

ASSIGNMENT,  PRESUMPTION 

OF. 
See  Landlord  and  Tenant,  I. 

ATTORNEY,  REGISTERED 
OFFICE. 
See  Costs,  2. 

ATTORNEY,  SERVICE  OF 
SUMMONS  AND  PLAINT  ON 
FOR  CLIENT. 
See  Service   of    Summons  and 
Plaint. 

AWARD. 
*     See  Mandamus,  1. 

BILL  OF  EXCHANGE. 
See  Consideration. 
Guarantee,  1. 

BILL  OF  LADING,  TRANSFER  OF 
See  Stoppaoe  in  transitu. 

BOOK  OF  DISTRIBUTIONS. 
See  Limitations,  Statute  of,  2. 

BURGESS. 
See  Franchise,  Municipal. 

CARETAKER,   POSSESSION  OF. 

See  Surrender. 

73  L 
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CASE  STATED. 


CONSIDERATION. 


CASE  STATED,  COSTS  OF. 

See  Costs,  6. 

CERTIFICATE  OF  DISMISSAL 
OF  COMPLAINT  BY 
MAGISTRATE. 
See  Pi.EADiiiO,  3. 

CERTIORARL 
See  Costs,  7. 

Bj  Act  of  Parliament,  a  Railway  Com- 
pany were  bound  to  keep  in  repair 
*'  the  immediate  approaches "  to  a 
certain  bridge.  The  Justices  of  the 
county  made  an  order  on  summons, 
requiring  the  Company  to  repair 
"ninety-two  perches  of  tlie  road 
leading  and  bein^  the  approach  to 
the  bridge,"  6lc. — Held^  a  bad  convic- 
tion, for  not  showing  that  this  space 
was  "the  immediate  approaches," 
which  alone  the  Justices  had  juris- 
diction to  order  to  be  kept  in  repair. 
Q.  B.     Regina  v.  Justices  of  Cork, 

448 

CIVIL-BILL  JURISDICTION. 
See  Costs,  1,  2,  3. 

CLAIM  TO  BE  REGISTERED. 
See  Registry  Appeal,  5,  7,  9,  10. 

CODICIL. 
See  Will,  1. 

COMMON  LAW  PROCEDURE 

ACT. 
See  Mandamus,  3. 
Costs,  1,  2.  3. 

COMPENSATION    FOR   INJURY 
TO  LAND  BY  RAILWAY 

WORKS. 
See  Mandamus,  1. 

COMPROMISE  PENDING. 
See  Setting  aside  Judgment. 

CONDITIONS. 
See  Railway  Company,  1. 

CONFESSION. 

M.  J.,  suspected  of  having  committed 
felony,  was  followed  and  stopped  hj 


a  constable  in  plain  clothes.  The 
constable  having  told  M.  J.  what  he 
was,  and  that  she  (M.  J.)  was  charged 
with  felony,  proceeded  to  put  several 
questions  to  her,  relative  to  a  parcel 
in  her  hand,  which  contained  the 
goods  supposed  to  have  been  stolen. 
At  the  time  he  asked  the  questions, 
the  constable  had  not  told  M.  J.  that 
she  was  under  arrest,  '*  but  he  would 
not  have  let  her  go."  He  did  not 
expressly  hold  out  any  threat  or  in- 
ducement to  M.  J.;  nor  did  he, 
before  she  answered  him,  give  her 
any  caution.  M.  J.  having  answered 
the  questions,  the  constable  then  told 
her  she  was  not  bound  to  say  any- 
thing that  would  criminate  herself; 
and  said  he  should  bring  her  to  the 
police-office. — Held^  by  eight  Judges, 
that  the  conversation  between  M.  J. 
and  the  constable  was  receivable  in 
evidence  ;  and,  by  three  Judges,  that 
it  was  not  so  receivable. 

Cases  on  this  point  generally  re- 
viewed. Ct.  Crim.  A  p.  Regina  v 
Johnston  60 

CONSTRUCTION. 
See  Will,  1,  2. 

CONSIGNEE,  INSOLVENCY   OF. 
See  Stoppage  in  transitu. 

CONSIDERATION. 
See  Mandamus,  8. 

To  an  action  by  indorsee  against  accep- 
tor of  a  bill  of  exchange,  for  £97* 
4s.  9d.,  payable  three  months  after 
date,  the  defendant  pleaded  that  said 
bill  was  passed  to  secure,  amongst 
other  things,  a  sum  of  £39*  8s.  3d., 
due  by  T.  C,  before  be  was  dis- 
charged as  an  insolvent,  to  plaintifl; 
which  debt  afterwards  duly  appeared 
on  the  insolvent's  schedule,  together 
with  interest,  up  to  passing  said  bill 
to  plaintiff;  that  T.C.  was  afterwards 
duly  discharged  from  said  sum  by 
virtue  of  the  proceedings  in  the  said 
insolvency,  of  which  the  plaintiff,  at 
the  time  of  drawing,  &c.,  said  billy 


CONTRACT,  SPECIAL. 

had  notice ;  and  also  to  secure  £30, 
advanced  by  plaintiff  to  defendant,  at 
the  time  of  the  acceptance  and  indors- 
ing of  said  bill ;  that,  save  said  £30, 
there  was  no  consideration  for  the 
acceptance,  &c.,  of  said  bill ;  that, 
since  said  bill  became  due,  defendant 
had  paid  £6,  parcel  thereof,  to  plain- 
tiff. Averment  of  payment  into  Court 
of  £30. — Held,  on  demurrer,  that  the 
suspension  of  the  plaintiff's  remedy 
to  proceed  against  the  after-acquired 
property  of  his  debtor,  in  the  Insol- 
vent Court,  was  a  sufficient  conside- 
ration for  the  indorsement  of  the  bill, 
to  make  him  a  holder  for  value ;  and 
that  his  right  to  recover  against  the 
acceptor  was  not  affected  by  the 
230th  section  of  the  Irish  Bankrupt 
and  Insolvent  Act  1857,  notwith- 
standing that  the  bill  had  been  in 
part  passed  to  secure  the  scheduled 
debt  of  the  drawer. 

Held  {Per  Men  ah  an,  C.  J.)*  that 
this  result  equally  followed,  whether 
the  bill  in  question  was  to  be  regarded 
as  having  been  accepted  for  the  ac- 
commodation of  the  drawer  or  not. 

Held  (Per  Christian,  J.),  that 
the  defence  sufficiently  showed  that 
the  indorsing  of  the  bill  was  part  of 
the  original  transaction,  and  that  the 
bill  had  not  been  accepted  for  the 
accommodation  of  the  drawer.  C.  P. 
Bernal  Y,  Croker  194 

CONTRACT,  SPECIAL. 
See  Railway  Company,  1. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  2. 

CONVICTION. 

See  Certiorari. 
Costs,  7. 

COVENANT. 

See  Apprentice. 

Landlord  and  Tenant,  1. 

Set-off. 

Waste. 


COSTS. 

COSTS. 
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See  Registry  Appeals,  6. 

1.  A,  resident  in  the  county  of  Dublin, 
agreed  to  sell  to  B,  who  resided  in 
the  same  county,  a  quantity  of  bricks 
to  be  delivered  in  the  county  of  the 
city  of  Dublin.  The  bricks  having 
be«n  delivered,  A  sued  B  for  their 
price,  in  one  of  the  Superior  Courts, 
and  recovered  £\O.^Held,  that  the 
plaintiff  was  entitled  to  half-costs, 
"Me  cause  of  action"  having  arisen 
out  of  the  civil-bill  jurisdiction  in 
which  both  parties  resided.  Ex. 
Enright  v.  Kavanagh  142 

2.  The  "registered  Dublin  residence" 
of  an  attorney,  who  lives  with  his 
family,  more  than  three  miles  from 
the  city  of  Dublin,  and  practises 
under  a  country  license,  is  not  "a 
residence,*'  within  the  meanings  of 
the  Common  Law  Procedure  Act 
(Ireland)  1856,  s.  97,  or  of  the 
14  &  15  Vic,  c.  57,  s.  69,  in  the 
civil-bill  jurisdiction  of  the  city  of 
Dublin.  Ex.  Tudor  v.  Lawson     144 

3.  The  plaintiff,  in  an  action  of  con- 
tract, who  was  an  officer  of  the  Court 
of  Cliancery,  resided  for  the  greater 
part  of  the  year  in  the  county  of 
Dublin,  but  also  had  a  house  within 
the  East  Riding  of  the  county  of 
Cork,  where  also  defendant  resided 
permanently,  nnd  the  cause  of  action 
arose.  The  plaintiff  having  recovered 
a  sum  not  exceeding  £20,  the  Tax- 
ing Master  allowed  half  costs. — Held^ 
on  a  motion  to  review  taxation,  on 
the  ground  that,  under  the  Common 
Law  Procedure  Act  1856,  s.  97.  no 
costs  ought  to  have  been^  allowed, 
that  the  plaintiff  was  entitled  to  half 
costs,  inasmuch  as  his  house  in  the 
county  of  Cork  was  not  his  usual 
residence. 

Moffett  V.  M'Ternan  (6  Ir.  Jur. 
177)  followed.  C.  P.  Dawson  v. 
Coleman  509 

4.  A  plaintiff  moving  to  change  the 
venue  to  the  place  where  the  cause 
of  action  arose,  and  where  the  parties 
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COSTS. 


DEFAMATION. 


and  all  their  witnesses  reside,  when  a 
trial  had  in  another  district  has  proved 
abortive,  must  pay  the  costs  of  the 
motion.     £x.     Arkins  v.   Barnard 

App,  ii 

5.  Upon  the  bankruptcy  of  a  debtor, 
before  the  sale  of  his  goods  by  the 
Sheriff,  who  had  obtained  an  inter- 
pleader order,  the  Sheriff  cannot 
obtain  his  costs  of  the  order,  although 
therein  declared  to  be  entitled  to 
them.    £z.    McDonnell  v.  Doherty 

App,  iii 

>6.  The  respondent  in  a  case  stated 
from  P.  S.  applied  to  have  the 
case  struck  out,  as  the  conditions 
precedent  of  20  &  21  Vic,  c.  42, 
8.  2,  had  not  been  complied  with ; 
and  also  for  the  costs  of  the  appli- 
cation.— 6eldf  that  the  first  part  of 
the  application  being  granted,  the 
Court  had  no  jurisdiction  as  to  costs. 
Q.  B.  Eichardson  appellant^  Con- 
way  respondent  ^PP'  ^ 

7*  Certiorari, — Conviction  quashed,  as 
being  made  out  of  P.  S.  On  making 
up  the  order  in  the  office,  it  was 
found  that  costs  would  go  against 
the  defendants.  On  a  subsequent 
application  by  the  defendants  this 
Court  gave  the  prosecutor  the  option 
of  losing  his  costs  in  this  proceeding, 
or  accepting  them  on  the  terms  of  not 
bringing  an  action  for  the  illegal  con- 
viction. Q.  B.  Regina  v.  Justices 
•of  Longford  ^PP*  ^^^ 

DAMAGES. 
See  Reversion. 

DEBTOR,  ARREST  OF,  UNDER 

FIAT. 
See  Fiat  for  Arrest  of  Debtor. 

DEED,  EXECUTION  OF. 

A  deed  executed  by  A,  on  behalf  of  B, 
must,  in  order  to  bind  B,  be  executed 
by  A  in  the  name  of  B,  or  by  A  in 
his  own  name,  with  such  words  as 
show  that  he  is  acting  solely  as  the 
agent  of  B  in  such  execution. 

A  company  incorporated  by  regis- 


tration is  not  bound  by  a  deed  of 
agreement  entered  into  by  its  direc- 
tors, as  trustees  for  or  on  behalf  of 
the  Company,  which  is  not  unier  the 
seal  of  the  Company.  Ex,  M'Ardle 
V.  The  Irish  Iodine  Company  (li^ 
mited)  146 

DEFAMATION. 

A,  an  importer  of  French  brandy,  com- 
plained of  the  following  libel,  con- 
tained in  a  letter  written  by  B  to  the 
attorney  of  A,  *'  Now,  as  to  Mr.  S.,  I 
warn  him  that  I  am  willing  to  leave 
the  matter  to  arbitration ;  as  to  his 
conduct,  I  did  not  say  half  enough ; 
it  more  resembles  that  of  a  freebooter 
than  of  an  honorable  British  mer- 
chant." In  one  count,  which  con- 
tained a  preliminary  inducement,  the 
innuendo  was  that  the  conduct  of  the 
plaintiff  towards  defendant,  in  relation 
to  defendant's  advertisement,  and  in 
the  negociations,  stated  in  the  induce- 
ment, was  ^'dishonest  and  dishonor- 
able, and  unworthy  of  an  honorable 
British  merchant."  In  another  count, 
the  innuendo  was  that  plaintiff  had 
been  guilty  of  discreditable  and  dis- 
honorable conduct  in  his  said  trade. 
The  defendant  pleaded  that  he  had 
published  a  notice  complaining  of  the 
quality  of  some  brandy,  which  had 
got  a  prize  medal ;  that  plaintiff  em- 
ployed an  attorney  to  write  to  him 
complaining  of  the  publication,  to 
which  he  replied  that  it  was  not 
plaintiff's  brandy  to  which  he  re- 
ferred ;  that  thereon  the  plaintiff, 
through  his  attorney,  insisted,  as  the 
terms  for  forbearing  legal  proceedings 
against  defendant,  that  he  should  pro- 
cure the  publication  of  an  advertise- 
ment in  commendation  of  plaintiff's 
brandies,  as  furnished  by  plaintiff, 
fifty  times,  at  his  own  expense,  and 
should  pay  plaintiff  £20,  otherwise 
that  legal  proceedings  should  be  forth- 
with commenced.  That  believing 
said  demand  of  £S0  to  be  extortionate 
and  unjust,  and  the  other  terms  to  be 
unfair,  and  that  he  had  an  interest 
in  inducing  the  plaintiff  and  his 
attorney  to  abandon   their  aaid  de- 


DEMISE. 


FRANCHISE. 
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mands,  he,  bona  fide^  and  with  a 
view  to  his  interests,  and  believing 
the  same  to  be  warranted  by  the  cir- 
cumstances, wrote  the  said  letter  to 
the  plaintiff's  attorney,  in  reply  to 
his  letter  threatening  proceedings. — 
"Held^  on  demurrer,  to  be  a  good  plea 
of  privileged  communication.  C.  P. 
Sayer  v.  Begg  459 

DEMISE. 
See  Landlord  and  Tenant  2. 

DEMURRER. 

See  Consideration. 
Defamation. 
Negligence,  2, 

DEVISE,  EXECUTORY. 
See  Will,  1,  2. 

DETINUE. 
See  Pleading,  1. 

In  an  action  of  detinue,  alleging  no  spe- 
cial damage,  the  Court  will  compel 
the  plaintiff  to  elect  whether  he  will 
stay  all  proceedings  on  delivery  of 
the  chattel  in  dispute,  on  payment  by 
the  defendant  of  nominal  damages, 
and  all  the  costs  of  the  action,  or  will 
proceed  for  greater  damages  at  the 
risk  of  all  costs.  Ex.  Lyons  v. 
Keller  ^PP'  i 

DISHONOR,  NOTICE  OF. 
See  Guarantee,  1, 

EJECTMENT. 

See  Limitations,  Statute  of,  1 , 2. 
Surrender. 
Will,  2. 

A  tenant  in  common  has  no  right  to 
use  the  name  of  his  co-tenant  in 
common  as  a  co-plaintiff  in  an  action 
of  ejectment  for  non-payment  of  rent 
without  his  consent;  and  the  Court 
will,  on  motion  at  the  instance  of  the 
party  whose  name  is  employed,  direct 
the  name  to  be  struck  out,  and  the 
plaintiff's  attorney  to  pay  the  costs. 
C.  P.     Slubber  v.  Roe  506 


ELECTION. 
See  Detinue. 

ESTATE  FOR  LIFE. 
See  Will,  1. 

ESTATE  TAIL. 
See  Will,  2. 

EVIDENCE. 
See  Confession. 

Landlord  and  Tenant,  1, 
Limitations,  Statute  op,  2. 
Negligence,  1. 
Registry  Appeal,  4,  8. 

EXECUTORY  DEVISE. 
See  Will,  1,  2. 

FEE-FARM  GRANT. 
See  Limitations,  Statute  op,  2. 

FIAT  FOR  ARREST  OF 
DEBTOR. 

Affidavit  to  ground  a  Judge's  fiat,  made 
before  any  writ  issued,  and  so  with- 
out title  of  cause,  or  the  Court  in 
which  it  was  sworn — Beld^  that  the 
fiat  issued  thereon  was  good,  the  writ 
having  been  issued  before  the  fiat. 
Q.  B.  Enright  v.  Enright    App.  xiv 

FISHERY. 
See  Landlord  and  Tenant,  2. 

FRAUD. 
See  Pleading,  2. 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

FREEMAN  FRANCHISE. 
See  Registry  Appeal,  11. 

FRANCHISE,  PARLIAMENTARY 
See  Registry  Appeals,  I  to  11. 

FRANCHISE,  MUNICIPAL. 
1.  A  man  who  (being  rated  for  premises 
in  the  city  of  Dublin,  which  include 
a  "  house,  warehouse,  coantiDg-hoose 
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FRANCHISE. 


or  sbop,"  and  having  the  other  neces- 
sary qualifications),  parts  with  the 
possession  of  the  whole  or  of  part  of 
such  premises  other  than  the  '*  house, 
warehouse,  counting-house  or  shop," 
does  not  thereby  disentitle  himself  to 
have  his  name  inserted  in  the  burgess- 
roll.  Q.  B.  R.  Johnston  ▼.  Lord 
Mayor  of  Dublin  I 

2.  A  burgess  of  a  borough  (other  than 
Dublin)  in  Ireland,  is  disentitled  to 
have  his  name  retained  on  the  burgess- 
roll,  if  the  rate- book,  for  the  time 
being  in  force,  does  not  evidence  that 
the  very  premises,  in  respect  of  which 
he  claims  a  right  to  the  municipal 
franchise,  were,  during  the  twelve 
months  prior  to  the  last  day  of  August 
preceding  the  revision,  rated  to  the 
relief  of  the  poor,  at  tlie  annual  rated 
value  of  not  less  than  £10.  Q.  B. 
Regina  v.  Mayor  of  Belfast  154 

GOODS,  ACCEPTANCE  OF. 
See  Statute  of  Frauds. 

GUARANTEE. 

1.  The  defendant  gave  to  the  plaintiff 
the  following  guaranty : — **  Gentle- 
men, you  will  please  to  credit  Mr.  A 
to  the  extent  of  £30  monthly,  from 
time  to  time,  and  in  default  of  his 
not  paying,  I  will  be  accountable  for 
the  above  amount." — Heldy  that  the 
words  ''for  the  above  amount"  did 
not  confine  the  defendant's  liability 
on  foot  of  the  guaranty  to  the  sum  of 
£30  $  but  that  he  was  responsible  for 
all  goods  supplied  by  the  plaintiff  to 
A,  to  the  extent  of  £30  monthly. 

To  a  summons  and  plaint  contain- 
ing three  counts,  the  first  on  a  bill  of 
exchange  by  indorsee  against  indorser, 
averring  notice  of  dishonor;  the  se- 
cond on  the  same  bill,  averring  waiver 
of  such  notice;  and  the  third  on  a 
guaranty;  the  defendant  pleaded  to 
the  first  two  counts  traverses  of  the 
above  averments,  and  to  the  third 
payment  into  Court.  The  jury  found 
for  the  defendant  on  the  issues  on  the 
first  two  pleas ;  and  they  also  found 


INCORPOREAL,  &c, 

that  £245.  lis.  lOd.  was  due  on  foot 
of  the  guaranty,  over,  and  above  the 
sum  paid  into  Court.  It  appeared  at 
the  trial  that  the  bill  had  been  given 
on  account  of  the  defendant's  liability 
on  the  guaranty.  The  defendant's 
Counsel  called  on  the  Judge  to  direct 
a  verdict  for  the  amount  found  due 
on  the  guaranty,  less  the  amount  of 
the  bill ;  but  no  application  was  made 
to  him  to  amend  the  pleadings.  A 
verdict  was  directed  for  the  whole 
amount  found  due  on  foot  of  the 
guaranty.  On  motion  to  reduce  the 
verdict  by  the  amount  of  the  bill  of 
exchange,  or  for  a  new  trial,  on  the 
ground  that  the  Judge  should  have 
amended  the  pleadings,  the  Court  re- 
fused to  reduce  the  verdict^  and 
Heldt  that,  as  (he  defendant  had  con- 
fined his  defence  at  the  trial  to  the 
construction  of  the  guaranty,  the 
Court  would  not  set  aside  the  verdict, 
for  the  purpose  of  enabling  him  to 
set  up  a  new  defence  by  his  pleadings, 
namely,  that  the  bill  was  given  in 
satisfaction  of  the  sum  due  under  the 
guaranty,  and  that  he  had  not  due 
notice  of  its  dishonor.  C.  P.  Ten- 
nani  v.  Orr  397 

2.  The  defendant  undertook  to  see  the 
plaintiff  paid  for  certain  goods  sup- 
plied by  him  to  A,  at  the  defendant's 
request.  After  the  goods  had  been 
supplied,  and  A  had  made  default  in 
payment,  the  defendant  acknowledged 
his  liability  under  the  guaranty,  and 
promised  to  pay  the  plaintiff  the  price 
of  the  goods.  Neither  the  guaranty 
nor  the  subsequent  promise  were  in 
writing. 

Held,  that  the  plaintiff  was  entitled 
to  recover  on  an  account  stated.  C.  P. 
Wilson  V.  Marshall  467 

ILLEGALITY   OF  BILL    OF 
EXCHANGE. 

See   CONSIDEBATION. 

INCORPOREAL  HEREDITA- 
MENT. 

See  Landlord  and  Tenant,  2. 


INDUCEMENT,  &c. 

INDUCEMENT  TO  PRISONER 
TO  CONFESS. 

See  Confession. 

INSOLVENT   ACT,   EFFECT   OF 
DISCHARGE  UNDER. 

See  Consideration. 

INTERPLEADER  ORDER,  COSTS 

OF. 

See  Costs,  5. 

IRREGULARITY. 
See  Setting  aside  Judgment. 

JOINT- STOCK   COMPANY. 
See  Deed,  Execution  of. 

JOINT  TENANCY. 
See  Limitations,  Statute  of,  1. 

JUDGMENT. 
See  Setting  aside  Judgment. 

LANDLORD  AND  TENANT. 

1.  In  an  action  on  a  covenant  in  a  lease 
against  an  assignee,  the  first  count 
averred  generally  that  all  the  estate 
and  interest  of  the  lessee  in  the  de- 
mised'  premises  came  hj  assignment 
to  the  defendant ;  the  second  count 
set  out  the  title  of  the  defendant  as 
assignee ;  and,  as  one  of  the  steps  of 
that  title,  stated  the  will  of  the  lessee, 
whereby  he  devised  all  his  property 
to  his  widow  for  life,  with  power  of 
appointment  among  her  three  daugh- 
ters, of  whom  the  defendant  was  one, 
and  averred  that  in  execution  of  that 
power  the  widow  had  appointed  the 
demised  premises  to  the  defendant; 
the  count  then  stated  the  death  of  the 
widow  and  entry  of  the  defendant. 
The  defendant  traversed  the  averment 
in  the  first  count,  and  as  to  the  se- 
cond pleaded  that  the  widow  had  not 
executed  the  power  of  appointment  as 
alleged. 

The  plaintifi*  at  the  trial  stated  and 
proceeded  to  prove  the  title  of  the 
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I  defendant  as  set  out  in  the  second 
count,  but  failed  to  show  that  any 
appointment  under  the  power  had  in 
fact  ever  been  made ;  but,  in  order  to 
show  exclusive  possession  by  her  of 
the  demised  premises,  he  proved  the 
following  acts  of  ownership : — that, 
since  the  death  of  her  mother  in  1859 
(four  years  before  the  commence- 
ment of  the  action),  the  defendant 
and  her  husband  had  resided  on 
the  premises,  and  farmed  the  land, 
and  that  after  his  death  the  defendant 
alone  had  managed  and  received  the 
rents  of  the  property ;  that  she  had 
applied  by  letter  to  the  plaintiff  for  a 
renewal  of  the  lease  to  her,  describing 
herself  as  represental  ive  of  her  father ; 
and  that,  after  judgment  by  default 
in  an  ejectment  for  non-payment  of 
rent,  she  had  redeemed  the  premises. 
A  verdict  was  directed  for  the  de- 
fendant on  both  issues. 

Held,  per  Monahan,  C.  J.,  Ball 
and  Keogh,  JJ.  (disseniiente  Chris- 
tian, J.),  first,  that  the  evidence  of 
possession  was  sufficient  to  sustain 
the  averment  in  the  first  count. 

Secondly,  that,  assuming  that  the 
plaintiff  could  not  recover  on  the  se- 
cond count,  by  reason  of  his  having 
failed  to  prove  one  of  the  averments 
contained  in  it,  viz.,  a  due  execution 
of  the  power,  he  should  not  be  pre- 
cluded from  recovering  on  the  first 
count. 

• 

Thirdly,  that  assuming  the  de- 
fendant was  tenant  in  common  with 
her  two  sisters  of  the  demised  pre- 
mises, that  could  not  be  relied  on 
under  the  traverse  to  the  first  count| 
but  must  be  pleaded  in  abatement. 

Held^  per  Monahan,  G.  J.,  that 
the  evidence  of  possession  was  sufil- 
cient  to  support  the  second  count. 

ffeld^  per  Christian,  J.,  firstly, 
that  the  rule  that  in  an  action  against 
an  assignee  of  a  lease,  the  landlord  is 
allowed  to  rely  on  evidence  of  posses-, 
sion  as  prima  facie  evidence  of  as- 
signment, is  founded  on  his  presumed 
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ignorance  of  the  real  state  of  the  de- 
fendant's title;  but  if  the  landlord 
relies  on  a  particular  derivation  of 
that  title,  the  reason  of  the  rule  ceases ; 
and  this  applies  not  merely  to  the 
case  where  the  landlord  relies  upon 
that  particular  derivation  of  title  in 
pleading,  but  where  he  founds  his 
right  of  action  upon  it  at  the  trial  in 
statement  and  in  proof;  and  that,  as 
the  plaintiff  made  a  due  execution  of 
the  power  part  of  his  case  at  the  trial, 
he  was  bound  to  prove  it. 

Secondly,  that,  assuming  that  the 
acts  of  ownership  showed  exclusive 
possession  by  the  defendant,  the  period 
(four  years)  over  which  they  extended 
was  not  sufficient  in  law  to  found  the 
presumption  of  a  due  execution  of  the 
power. 

Thirdly,  that  the  evidence  did  not 
prove  exclusive  possession  by  the  de- 
fendant, but  was  as  consistent  with 
the  non-existence  as  the  existence  of 
a  deed  executing  the  power ;  and 
therefore  that  the  plaintiff  was  not 
entitled  to  have  either  issue  left  to 
the  jury.     C.  P.     Shee  v.  Gray 

296 

2.  An  action  was  brought  for  the  inter- 
ruption and  hindrance  of  the  plaintiff 
in  his  fishery,  &c.,  which  had  been  let 
to  him  by  the  defendant  by  parol  for 
a  year.  The  defendant  having  tra- 
versed the  fact  of  the  letting  of  the 
fishery  to  the  plaintiff — Held  (Chris- 
tian, J.,  dissent ienie),  that  though 
an  incorporeal  hereditament,  there 
was  such  an  agreement  by  the  plain- 
tiff to  hold,  what  was  equivalent  to 
land,  under  the  defendant,  in  consi- 
deration of  a  rent  for  a  period  not  ex- 
ceeding a  year,  as  would  by  the  com- 
bined operation  of  the  3rd  and  4th 
sections  of  the  Landlord  and  Tenant 
Law  Amendment  Act  (Ireland)  I860 
create  the  relation  of  landlord  and 
tenant,  and  that  the  action  was  main- 
tainable. 

ffeldj  per  Chbistian,  J.,  that  the 
2nd  section  of  the  Statute  of  Frauds, 


7  FF.  3,  c.  12  (/r.),  prevented  the  ap- 
plication of  the  above  Act  to  the  pre- 
sent case,  and  that  the  action  did  not 
lie.  C.  P.  Bayley  v.  Marquis  of 
Conyngham  407 

LACHES. 
See  Mandamus,  1. 

LAND  CLAUSES  CONSOLIDA- 
TION ACT. 

Case  stated.  By  a  Special  Act,  a  Rail- 
way Company  were  permitted  to  con- 
struct certain  works,  under  conditions 
more  onerous  for  the  Company,  than 
the  similar  provisions  of  the  Land 
Clauses  Act  required.  This  Special 
Act  contained  no  provisions  for  the 
future  repair  of  the  works  so  con- 
structed, but  provided  that  nothing 
therein  should  exempt  the  Company 
from  the  provisions  of  any  General 
Act.  The  Company  having  fulfilled 
the  conditions  as  to  the  construction 
of  the  work,  contended  that  their 
liability  ceased.  Held^  that  the  Land 
Clauses  Act  applied,  and  the  Company 
were  bound  to  keep  the  works  in  re- 
pair. Q.  B.  Great  Southern  and 
Western  Railway  Company  appel- 
lants^ Benson  respondent  453 

LEASEHOLD  CONVERSION  ACT. 
See  Limitations,  Statute  of,  2, 

LIBEL. 
See  Defamation. 
Pleading,  4. 

LICENSE. 
See  Landlord  and  Tenant,  2. 

LIFE  ESTATE. 
See  Will,  1. 

LIMITATIONS,  STATUTE  OF. 
See  Pleading,  2. 

1.  In  ejectment  by  the  survivor  of  two 
joint-tenants  against  the  devisee  of 
the  other,  it  appeared  that,  about 
twenty-seven  years  before  the  bring- 
ing of  the  ejectment,  the  plaintiff  and 
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the  defendant's  testator,  who  were 
joint- tenants  under  a  lease,  made  an 
equal  partition  of  the  demised  pre- 
mises by  parol,  and  that  the  moiety 
allotted  to  the  defendant's  testator, 
and  which  was  the  subject  of  the 
ejectment,  had  been  in  the  exclusive 
occupation  of  the  defendant's  testator, 
and  afterwards  of  the  defendant,  from 
the  date  of  the  partition  until  the 
bringing  of  the  ejectment. 

Held^  that  the  exclusive  occupation 
of  the  defendant  and  his  testator  for 
such  a  length  of  time  had  barred  the 
plaintiff's  right,  under  the  joint  ope- 
ration of  the  2nd,  3rd  and  12th  sec- 
tions of  the  Statute  of  Limitations  (3 
and  4  W.  4,  c.  27). 

The  12th  section  of  the  Statute  of 
Limitations  applies  not  only  to  the 
case  where  one  of  several  joint-tenants 
has  been  in  possession  of  ''the  en- 
tirety" of  the  whole  of  the  lands  held 
jointly,  but  also  to  the  case  where 
such  tenant  has  been  in  possession  of 
'*  the  entirety"  of  any  portion  of  such 
lands;  and  the  words  in  that  section, 
"  or  more  than  his  or  their  undivided 
share  or  shares  of  such  land,"  app>y 
as  well  to  the  case  where  one  of  seve- 
ral joint-tenants  has  been  in  possession 
of  more  than  his  undivided  share  in 
any  portion  of  the  lands  held  jointly, 
as  to  the  case  where  he  has  been  in 
possession  of  more  than  his  undivided 
share  in  the  whole  of  such  lisids. 

The  case  of  Tidball  v.  James  (29 
L.  J.,  N.  S.,  £xch.  91)»  observed  on 
and  explained.  C.  P.  Murphy  v. 
Murphy  205 

2.  Ejectment  on  title,  for  the  mountain 
of  S.  By  fee-farm  grant,  one  of  the 
defendant's  granted  certain  lands  to 
the  plaintiff,  "together  with  the 
mountain  and  common  therewith  held 
and  enjoyed  before  the  time  of  the 
making  of  a"  certain  lease.  By  patent 
of  1669,  Charles  the  Second  granted 
lands,  of  which  the  land&  in  the  fee- 
farm  grant  formed  part,  to  the  ances- 
tors of  6.,  '*  with  a  proportional  part 
of  the  unprofitable  lands  belonging  to 
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the  said  towns  and  lands,  according 
to  the  number  of  profitable  acres  ad- 
judged by  Commissioners'  certifi- 
cate."— Held  that  the  words  in  the 
fee-farm  grant  granted  an  undivided 
proportional  share  in  the  mountain,  in 
the  proportion  that  the  lands  in  the 
fee-farm  grant  bore  to  the  lands  in  the 
patent. 

Held^  overruling  the  Court  of 
Queen's  Bench,  that  execution  of,  and 
payment  of  rent  under  lease,  raises 
presumption  of  possession  under  such 
lease,  so  as  to  bar  the  Statute  of 
Limitations. 

Held  also,  that  the  Book  of  Dis- 
tributions is  evidence  of  title. 

Held^  by  Figot,  C.  B.,  that  a  grant 

.  made  to  K.,  in  trust  for  and  on  behalf 

of  G.,  a  lunatic,  does  not  make  K.  a 

trustee  within  the  17th  section  of  the 

Renewable  Leasehold  Conversion  Act. 

• 

Held  also,  by  PiaoT,  C.  B.,  that 
if  a  lessee  allows  his  right  against 
trespassers  to  be  barred  by  the 
Statute  of  Limii aliens,  such  right 
may  be  revived  by  fee-farm  grant  on 
the  expiry  of  the  lease.  Ex.  Ch. 
Poole  V.  Griffith  238 

MANDAMUS. 

1.  Application  for  a  mandamus  to  F., 
an  arbitrator  appointed  pursuant  to 
the  Railways  Act  (Ireland),  1851,  to 
award  compensation  for  injuries  to 
H.'s  land,  occasioned  by  certain  works 
of  the  C.  &  Y.  Railway  Company.  F. 
duly  made  his  final  award  as  to  said 
works,  in  July  1859*  The  particular 
works  affecting  H.'s  property  were 
completed  in  August  1860.  H.  though 
duly  noticed  of  the  arbitrator's  pro- 
ceedings, made  no  claim  for  compen- 
sation till  November  1862. — Held^ 
that  H.'s  laches  precluded  the  Court 
from  exercising  any  discretion  in  his 
favour. 

Held  also  {hesitante^  Fitzgerald, 
J.),  that  an  arbitrator  cannot  be  com- 
pelled to  amend  or  supplement  hia 
award,  after  it  has  been  finally  mftde 
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up  pursuant  to  the   statute.     Q.  B. 
Regina  v.  Fishhourne  431 

2.  B,  a  shareholder  duly  registered, 
having  paid  one  call,  transfers  his 
shares  to  one  L.  F.  an  infant.  The 
Company  refusing  to  register  such 
transfer,  B  applied  for  a  mandamus. 

Held,  that  this  Court  should  not 
compel  the  Company  to  register  a 
transfer  which  might  be  repudiated 
hereafter  by  the  transferee.  Q.  B. 
Regina  v.  Midland  Counties  and 
Shannon  Junction  Railway  Company 

514 

3.  B,  a  duly  registered  shareholder, 
having  paid  one  call,  transferred  his 
shares  to  C,  a  pauper.  The  Company 
refusing  to  register  said  transfer,  B 
applied  for  a  mandamus. 

ffeldj  that  such  transfer,  though 
made  to  relieve  B  from  liability,  was 
allowed  by  the  statute,  if  there  was 
no  trust  for  the  benefit  of  B. 

Beld  also  {dubitante  Fitzgebald, 
J.),  that  the  facts  that  C  was  a  pauper, 
in  the  employment  of  B,  and  that  the 
deed  of  transfer  stated  a  consideration, 
though  none  passed,  were  not  suffi- 
cient to  render  the  transfer  merely 
colorable. 

*  Held  also  (dubitante  Fitzgerald, 
J.),  that  though  the  granting  a  writ 
of  mandamus  is  discretionary  with  the 
Court,  the  fact  that  the  object  of  the 
transfer  was  to  relieve  B  from  liability 
would  not  justify  the  Court  in  leaving 
C  to  his  action  under  the  Common 
Law  Procedure  Act  1856. 

Held  also,  that  the  8  &  9  Vic,  c. 
16,  8.  14,  does  not  render  a  deed  in- 
valid in  which  a  larger  consideration 
is  stated  than  actually  passed. 

Held  also,  that  where  untrue  con- 
sideration is  stated  in  the  deed,  the 
fact  that  no  consideration  passed  will 
not  render  the  instrument  a  deed  of 
gift  liable  to  stamp-duty  as  such.  Q. 
B.  Same  v.  Same  525 

4.  This  was  an  application  for  a  manda- 
mus to  compel  the  Inland  Revenue  to 


pay  certain  salaries  to  process-servers 
appointed  by  the  Recorder  of  Galway. 
Held,  that  the  writ  should  go,  inas- 
much as,  under  the  Civil-bill  Act, 
Recorders  had  the  same  rights  as  to 
the  appointment  of  process-servers  as 
Assistant- Barrister^.  Q.  B.  Regina 
V.  Ritson  551 

MASTER  AND  SERVANT. 
See  Negligence,  1. 

NEGLIGENCE. 

1.  In  an  action  against  a  master,  by  a 
servant,  for  injuries  sustained  by 
reason  of  the  incompetence  of  a  fellow- 
servant,  or  the  negligence  of  the  mas- 
ter, there  must  be  more  than  some 
evidence  of  negligence.  Mere  con- 
jecture and  facts  consistent  with  pure 
accident,  and  with  an  error  of  judg- 
ment, as  well  as  with  negligence, 
should  not  be  sent  to  the  jury.  £. 
Murphy  V.  Polloch  224 

2.  Action  under  Lord  Campbeirs  Act. 
Plaint,  that  defendant  undertook  to 
carry  one  M.  B.  in  a  certain  omnibus, 
safely,  &c.,  but  by  reason  of  the  ne- 
gligence, &c.,  of  the  defendant,  said 
omnibus  was  precipitated  into  a  lock 
of  a  certain  canal,  and  the  said  M.  B. 
was  thereby  deprived  of  existence. 
Defence : — That  said  M.  B.  was  not 
deprived  of  existence  by  being  pre- 
cipitated into  the  said  lock,  or  by  any 
negligence  of  the  defendant,  after  said 
omnibus  was  so  precipitated,  but  by 
the  act  of  a  third  person  not  autho- 
rised nor  employed  by  the  defendant, 
nor  under  his  control,  who,  after  said 
omnibus  was  so  precipitated,  wilfully 
let  the  water  into  said  canal. 

Replication : — That  the  precipitat- 
ing the  said  omnibus  into  the  said 
lock,  through  the  negligence  of  the 
defendant,  materially  contributed  to 
the  event  whereby,  &c. ;  and  the  said 
M.  B.  would  not  have  been  deprived 
of  existence,  except  for  such  precipi- 
tation.    Demurrer  thereto. 

Held,  that,  although  the  death  of 
M.  B.  was  not  caused  immediately  by 
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OBJECTION. 

the  act  of  the  defendant,  it  was  such 
a  consequential  result  of  that  act  as 
entitled  her  representatiye  to  main- 
tain an  action. 

Held^  by  O'Brien,  J.,  that  allega- 
tion in  replication,  that  the  negligence, 
&c.,  nuUerially  contributed^  was  no 
departure  from  the  plaint.  Q.  B. 
Bjfme  y.  Wilson  333 

objection;  notice  or 

See  Registry  Appeal,  1,  2,  8. 

OCCUPATION. 

See  Franchise,  Municipal,  1,  2. 
Limitations,   Statute     of, 
1,2. 

PARLIAMENTARY  FRANCHISE. 
See  Registry  Appeals,  7>  9,  11. 

PATENT. 
See  Limitations,  Statute  of,  2. 

PAYMENT  INTO  COURT. 
See  Pleading,  1. 

PLEADING. 

See  Consideration,  1. 
Defamation. 
Guarantee,  1,  2. 
Negligence,  2. 

1.  To  an  action  of  detinue,  the  defendant 
cannot  plead  payment  of  money  into 
Court  in  satisfaction  of  the  value  of 
the  goods.  Ex.  Moore  v.  Dublin 
and  Meath  Railway  Company     140 

2.  In  an  action  for  the  breach  of  an 
agreement  to  execute  a  lease  of  lands 
to  the  plaintiff,  of  which  he  had  for- 
merly been  in  possession,  as  tenant 
from  year  to  year ;  and  also  for  false 
representation  and  fraudulent  con- 
cealment, with  regard  to  the  existence 
of  a  memorandum  of  agreement  for 
the  lease,  the  defendant,  after  issue 
joined,  applied  to  the  Court  for  leave 
to  plead  the  Statute  of  Limitations  to 
the  first  count,  in  addition  to  the 
defences  already  on  the  file — Held 
[Christian,  J.,  diseentiente'],  that, 
inasmuch  as  the  plaintiff  had  allowed 
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himself  to  be  evicted  without  seeking 
specific  performance  of  the  supposed 
agreement,  and  that  there  were  counts 
on  the  record  on  which  the  plaintiff 
might  recover  in  case  the  defendant 
were  guilty  of  actual  fraud  in  the 
transaction,  that  the  plea  ought  to  be 
allowed  to  be  pleaded.  Held  aUo^ 
that  the  plea  of  the  Statute  of  Limi- 
tations is  a  defence  on  the  merits. 

Heldy  per  Christian,  J.,  that  the 
defendant,  having  lapsed  his  opportu- 
nity of  pleading  the  above  defence  in 
the  first  instance,  was  not  entitled  to 
the  favor  of  the  Court.  C.  P.  Arch* 
bold  V.  Earl  of  Howih  42 1 

3.  To  an  action  of  assault  and  battery, 
a  certificate  under  the  24  &  25  Fic, 
c.  94,  s.  44,  may  be  pleaded,  together 
with  a  plea  that  the  assault  was  com- 
mitted to  prevent  a  breach  of  the 
peace.  E.  Lawler  v.  Kelly      App.  1 

4.  The  plaint  alleged  the  printing  and 
publishing  of  certain  libellous  words. 
The  defendant  pleaded  that  the  said 
words  were  part  of  two  separate  ar- 
ticles published  in  the  defendant's 
newspaper,  and  that  "  the  said  articles 
were,  and  each  of  them  was  and  is  a 
bona  fide  comment,"  &c.  Held  bad, 
the  defendant  allowed  to  amend  '*  and 
the  said  words  were,**  &c»  Q.  B. 
Travers  v.  Potts  App,  1 1 

PRACTICE. 
See  Pi^EADiNO,  2. 

PRISONERS,  CONFESSION  OF. 
See  Confession. 

PRIVILEGED  COMMUNICATION. 
See  Defamation. 
Pleading,  4. 

QUASHING  CONVICTION  BY 
JUSTICES,  COSTS  OF. 
See  Costs,  7* 

RAILWAY  COMPANY. 

See  Land  Clauses   Consolida- 
DATioN  Act. 
Mandamus,  L  2,  3. 
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REGISTRY  APPEALS. 


1.  A  Railway  Company  inti*odaced  into  a 
special  contract  for  the  conveyance  of 
horses  at  a  low  rate,  a  condition  ex- 
empting themselves  *'  from  all  liability 
in  respect  of"  the  horses,  '*  whether  in 
the  loading,  unloading,  or  in  the 
transit  and  conveyance  of  same,  or 
whilst  in  "  the  Company's  "  vehicles, 
or  on  their  premises." — Held^  that 
the  condition  was  in  itself  unjust  and 
unreasonable. 

Held  also,  that  it  could  not  be  aided 
by  an  alternative  condition,  whereby 
the  Company  offered  to  '*  undertake 
the  risk  of  conveyance  only  in  consi- 
deration of  an  additional  payment  of 
£20  per  cent,  on  the  low  rate  of 
charge ;"  but  refused  to  entertain  any 
*<  claim  for  damage  sustained  by  any 
animal  conveyed  at  such  additional 
rate,  unless  the  injury"  was  *' stated 
and  pointed  out  to  the  Company's 
agent  at  the  time  of  unloading,**  that 
condition  also  not  being  in  itself  just 
or  reasonable.  Q.  B.  Lloyd  v.  Heater- 
ford  and  Limerick  Railway  Co,    37 

2.  Action  for  not  delivering  cattle 
within  a  reasonable  time.  B  booked 
cattle  from  D.  to  L.  without  inquiring 
of  the  Company  as  to  the  -hours  of  the 
trains.  The  cattle  arrived  at  R., 
some  distance  from  L.,  in  due  course 
at  12.30  a.m.,  but  no  train  left  for  L. 
till  10  a.m.,  when  they  were  forwarded. 
On  a  previous  occasion  B  had  booked 
cattle  for  L.  which  were  forwarded 
from  R.  at  3  a.m.  This  train  had 
been  discontinued  without  any  public 
announcement.  The  Company  never 
published  time-tables  of  their  goods 
or  cattle  trains,  their  arrangements 
for  those  trains  being  contained  in  a 
book  only  used  by  the  Company's 
servants,  and  which  contained  the 
alteration  in  question.  At  the  trial, 
the  Judge  told  the  jury  that  the  Com- 
pany were  bound  to  give  the  public 
notice  of  the  change  of  hours  in  the 
departure  of  their  trains. 

Held^  a  misdirection,  that  the  pre- 
vious dealing,  even  though  coupled 
with  the  absence  of  time-tables,  did 


not  make  the  old  arrangement  aa  to 
the  starting  of  the  train  from,  R.  an 
element  of  the  contract.  Q.  B.  Bol- 
lands  V.  Manchester,  Sheffield^  and 
Lincolnshire  Railway  Company  560 

RATING. 
See  Franchise,  Mukicifal,  1,  2. 

RECORDERS',   RIGHT    OF,    TO 
APPOINT  PROCESS  SERVERS. 

See  Mandamus,  4. 

REGISTRY  APPEALS. 

1.  Parliamentary  Voters  Act  (13  &  14 
Vic,  c.  69),  sections  22,  23,  and  26, 
form  (No.  12)  schedule  (A). 

The  notice  of  objection,  form 
No.  12,  schedule  (A),  must  be  signed 
upon  the  day  it  purports  to  bear  date. 
(Hates,  J.,  dissentiente),  Ex.  Ch. 
Parkinson  appellant,  Brophy  and 
another  respondents  347 

2.  13  &  14  Ftc,  c.  69  (Parliamentary 
Voters  Act,  s.  113). 

The  name  and  address  of  the  per- 
son objected  to  must  be  indorsed  upon 
both  the  notices  of  objection  brought 
to  the  postmaster. 

An  objector  gave  in  evidence  a 
notice  of  objection,  duly  stamped  by 
the  postmaster,  with  the  name  and 
address  of  the  voter  objected  to  in- 
dorsed upon  it.  The  duplicate  notice 
of  objection,  unindorsed,  was  delivered 
by  post  to  the  voter,  in  an  envelope 
directed  to  the  same'  address  as  the 
indorsement  of  the  stamped  notice^ 
Held,  that  the  notice  served  was  not 
a  "duplicate,"  and  was  not  duly 
"directed"  to  the  party  objected  to 
(Fitzgerald,  B.,  and  D^ast,  B.,  <2u- 
sentientibus)*  Ex.  Ch.  Moriarty  ap- 
pellant,  Wynne  respondent ;  Aheame 
appellant,  Wynne  respondent       359 

3.  13  &  14  Vic,  c.  69,  ss.  22  and  55. 
The  sufficiency  of  a  voter's  qoalifi- 
cation  is  to  be  determined  by  the 
Chairman.  When  he  is  satisfied,  no 
appeal  lies,  even  if  the  voter  have 
parted  with  some  of  the  lands  in 
respect  of  which  he  was  originally 


REGISTRY  APPEALS. 


RENT. 
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placed  on  the  register.  Carroll  ap- 
pellant^ Wallace  respondent         367 

4.  The  Chairman  is  the  sole  judge  of 
the  admissibility  of  evidence  ten- 
dered ;  therefore  an  appeal,  upon  the 
ground  that  the  Chairman  had  ad- 
mitted the  probate  of  a  will  as 
evidence  of  a  devise,  was  dismissed. 
Carroll  appellant^  Fisher  respondent 

369 

5.  The  heading  of  the  first  column  in 
the  form  of  claim,  No.  9,  schedule 
A,  13  &  14  Vic,  c.  69,  runs,  "  Chris- 
tian name  and  surname  of  the  appli- 
cant at  full  length. — Held,  that 
**  Nathl.  Beggs  "  sufficiently  identified 

.Nathaniel    Beggs    as    the    claimant. 
Carrail  appellant,  Beggs  respondent 

370 

6.  Although  an  appeal  be  dismissed,  the 
Court  will  not  give  costs,  if  in  their 
opinion  there  has  been  a  miscarriage 
in  the  case.  Carroll  appellant,  Car- 
michael  respondent  37 1 

7.  2  &  3  JT.  4,  c.  88,  s.  13;  13  &  14 
Fie.,  c.  69.  8.  1 3. 

To  entitle  a  claimant  to  be  placed 
upon  the  register  of  voters,  in  respect 
of  a  £20  rentcharge,  he  must  have 
received  some  gale  thereof  six  months 
previous  to  the  20th  of  July  pre- 
ceding the  revision  of  the  list  of 
voters.  Carroll  appellant,  Barry 
respondent  373 

8.  13  &  14  Vic,  c.  69,  fl.  55 A  voter 

whose  name  appeared  upon  the  re- 
gistry refused  to  prove  his  right  to 
vote  on  the  mere  proof  of  service 
of  a  notice  of  objection  upon  him. 
The  Chairman  thereupon  expunged 
his  name. — Held,  that  the  Chairman 
had  not  sufficient  evidence  before  him 
to  warrant  his  decision.  Dickson 
appellant,  Carroll  respondent      374 

9.  13  &  14  Vic,  c.  69,  ss.  5  and  110. 
A  occupied  premises  in  a  borough, 
rated  at  £9,  for  twelve  months  pre- 
ceding the  20th  of  July  1864.  All 
rates  due  were  paid  in  his  name ;  his 
mother  however  was  rated  in  respect 
of  the  premises  in  the  then  last  rate, 


struck  in  September  1863.  He  served 
a  notice  of  claim  to  be  registered  in 
respect  of  the  premises  on  the  4  th  of 
August,  and  a  notice  of  objection  to 
his  claim  was  served  upon  him  on 
the  20th  of  August.  A  presented  a 
claim  to  be  rated  in  the  rate- book  for 
September  1863,  to  the  guardians  of 
the  union,  on  the  3|pt  of  August. — 
Held,  that  A  was  entitled  to  be  placed 
upon  the  register,  and  that  the  fact  of 
his  claim  to  be  registered  having  been 
objected  to  before  he  claimed  to  be 
rated  was  immaterial,  as  the  effect  of 
the  latter  claim  was  to  qualify  him  by 
relation  on  the  20th  of  July  preceding : 
Agnew,  appellant ;  Kelly,  respondent 
(2  Jr.  Com.  Law  Rep.  560).  Mul- 
downey,  appellant',  Malcomson,  re- 
spondent 375 

10.  13  &  14  Ffc,  c.  69,  88.  22,  23,  55. 
A  notice  of  claim  need  not  be  signed 
by  the  claimant  personally.  O'Brien 
appellant ;  Fenton,  respondent      380 

11.  2  &  3  FT.  4,  c.  80  (Reform  Act)  ss. 
9  and  13.  The  9th  section  of  the 
Reform  Act  preserved  the  right  of 
voting  to  freemen  and  all  persons  en- 
titled on  the  31st  of  March  1831  to 
vote,  by  reason  of  any  corporate  or 
other  right,  and  to  all  persons  who,  by 
reason  of  birth,  marriage  or  service, 
should  at  any  time  thereafter  be  ad- 
mitted to  their  freedom  in  any  city, 
town  or  borough. 

Therefore,  free  burgesses  elected 
after  the  passing  of  the  Reform  Act, 
although  resident,  do  not  require  a 
right  to  vote^^rFiTZOEBALD,  B.,  dis- 
sentiente\  Douming^  appellant ; 
Morpky,  respondent  382 

RENEWABLE  LEASEHOLD 
CONYERSION  ACT. 

See  Limitations,  Statute  op,  2. 

RENTCHARGE. 
See  Registry  Afpsals,  7. 

RENT,  PAYMENT  OF,  EFFECT 

OF. 

See  LiMiTATiofrs,  Statute  of,  2. 
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REPAIR. 


SETTING  ASIDE  JUDGMENT. 


REPAIR,  COVENANT  TO. 
See  Waste, 

REVERSION,  INJURY  TO. 

A  landlord  sued  his  tendot  for  (first)  an 
injury  done  by  the  tenant  to  the  land- 
lord's reversion,  by  {inter  alia)  wrong- 
fully removing  from  the  land  large 
quantities  of  clay ;  and  for  (secondly) 
a  conversion  of  the  same  clay. 

The  jury  found  that  the  removal  of 
the  clay  had  depreciated  the  value  of 
the  land  by  £156  ;  and  that  the  value 
of  the  clay  itself  was  £150.  A  ver- 
dict was  entered  for  the  former  sum. 

Heldj  on  motion  to  increase  the 
verdict,  by  adding  thereto  the  sum  of 
£150,  that  the  plaintiff  was  not  en- 
titled to  receive  the  value  of  the  clay, 
as  well  as  compensation  for  the  in- 
jury done  him  .by  the  removal  of  the 
clay — [Lefroy,  C  J.,  dissentiente,'] 
Q.  B.    Lord  Templemore  v.  Moore 

173 

SERVICE  OF  SUMMONS  AND 
PLAINT,  SUBSTITUTION  OF. 

2.  If  an  attorney  is  carrying  on  pro- 
ceedings for  a  party  in  this  country, 
he  will  be  compelled  to  accept  service 
of  a  writ  in  an  action  against  his 
client,  arising  out  of  the  same  matter, 
though  he  is  at  the  time  unaware  of 
his  client's  whereabouts.  Q.B.  Purser 
V.  Lucovich  -^PP'  ^ 

SERVANT  AND  MASTER. 
See  Negligence,  1. 

SET-OFF. 

By  the  articles  of  association  of  a  joint- 
stock  bank  it  was  provided  that  the 
directors  should  be  entitled  to  set 
apart  and  receive  for  their  remunera- 
tion in  each  and  every  year,  commenc- 
ing from  the  incorporation  of  the 
Company,  a  sum  not  exceeding  £4000, 
and  to  divide  the  same  among  them 
as  follows,  namely,  three-fourths  to 
be  paid  to  and  divided  amongst  the 


directors  forming  the  board  in  London, 
as  they  shall  from  time  to  time  deter- 
mine, and  the  remaining  one- fourth 
thereout  shall  be  allowed  to  and  di- 
vided amongst  the  directors  forming 
the  said  board  in  Dublin,  as  they  may 
from  time  to  time  determine.  The 
defendant  was  appointed  a  Dublin 
director,  and  acted  as  such  for  two 
years,  and  at  the  time  of  his  appoint* 
ment,  a  deed  of  covenant  was  was  en- 
tered into  between  him  and  the  Com- 
pany, by  which  he  covenanted  "to 
act  and  fill  the  position  of  one  of  the 
local  board  of  directors  in  Dublin,  at 
the  scale  of  remuneration  provided  by 
the  terms  and  articles  of  agreement 
of  the  said  Company."  There  was 
one  other  director  of  th%  Dublin 
board.     The  board  of  directors  never 


fc 


set  apart  any  sum  for  the  remunera- 
tion of  directors.  An  action  having 
been  brought  against  defendant,  for  a 
debt  alleged  to  be  due  by  him  to  the 
Company,  he  set  off  his  claim  for  re- 
muneration of  his  services  as  a  direc- 
tor. Heid,  that,  there  having  been 
no  setting  apart  of  a  fund  for  this 
purpose,  said  claim  did  not  arise.  C. 
P.  English  and  Irish  Banh  {limited) 
V.  Gray  538 

SETTING  ASIDE  JUDGMENT. 

Motion  to  set  aside  judgment,  on  the 
grounds  of  compromise  pending, 
breach  of  faith,  and  irregularity  of 
writ.  A  plaint  in  ejectment  described 
the  lands  as  situate  in  the  "  county  of 
Dublin."  The  venue,  when  the  writ 
was  issued,  was  "'county  of  the  city 
of  Dublin."  Subsequently,  but  before 
the  writ  left  the  hands  of  the  attorney's 
clerk,  this  was  corrected,  and  the 
writ  was  then  re-sealed.  The  time 
to  plead  expired  on  31st  of  July. 
Before  this  a  negociation  was  going 
on,  and  stood  over  till  August  5th, 
when  the  defendant's  attorney  served 
notice  relying  on  irregularity  of  writ, 
and  cautioning  plaintiff  not  to  mark 
judgment. — Held^  that  the  negocia- 
tion was  put  an  end  to  by  the  defend- 
ant's notice. 


SHARES. 

Held  also  {hesitante  O'Brien,  J.), 
that  the  writ  was  not  irregular.  Q.  B. 
Hanhury  v.  J  ones  442 

SHARES,  TRANSFER  OF. 
See  Mandamus,  2,  3. 

SHERIFF,  COSTS  OF. 
See  Costs,  5. 

SPECIAL  CONTRACT. 
See  Railway  Company. 

STATUTE  OF  FRAUDS. 

See  Landlord  and  Tenant,  2. 
Guarantee,  2. 

The  defendant,  who  was  superintendent 
of  a  cemetery,  and  required  certain 
books  and  printed  forms  for  carrying 
on  the  business  of  the  cemetery,  ap- 
plied to  A  to  procure  them  for  him. 
A  applied  to  the  plaintiff  to  execute 
the  order.  The  plaintiff,  who  was  a 
stationer  and  printer,  and  who  had 
been  in  the  habit  of  supplying  to  A 
books  and  forms  of  the  kind  required, 
received  from  A  an  order  for  **  one  of 
each  of  the  large  books,  and  as  few  as 
possible  of  the  small  forms."  The 
plaintiff  sent  a  greater  number  of  the 
large  books  than  were  ordered,  and  a 
number  of  the  small  forms,  which  the 
jury  found  to  be  in  excess  of  the 
order ;  and  also  a  quantity  of  sta- 
tionery. The  defendant  refused  to 
receive  any  part  of  the  goods  sent,  on 
the  ground  that  they  were  not  ac- 
cording to  order.  At  the  trial  the 
Judge  refused  to  nonsuit  the  plaintiff, 
or  direct  a  verdict  for  the  defendant, 
but  left  to  the  jury  the  question, 
whether  A  was  the  agent  of  the  de- 
fendant for  the  purpose  of  accepting 
the  goods ;  and  if  so,  whether  there 
was  an  acceptance  of  the  goods  by 
him.  The  jury  found  that  A  was  the 
defendant's  agent;  and  they  brought 
in  a  verdict  for  the  plaintiff  for  the 
price  of  the  goods  which  they  found 
that  A  had  had  authority  to  order,  and 
did  actually  order. 


SUMMONS  AND  PLAINT.    59i 

On  motion  for  a  new  trial,  on  the 
ground  of  misdirection — 

Held^  that,  assuming  there  was  an 
acceptance  by  A  to  satisfy  the  Statute 
of  Frauds,  that  did  not  preclude  the 
defendant  from  rejecting  the  goods, 
on  the  ground  that  they  were  not  ac- 
cording, to  the  order. 

Held  (dissenitente  Christian,  J.), 
that,  as  the  plaintiff  had  sent  goods  in 
excess  of  the  order,  the  defendant  was 
not  bound  to  select  and  accept  such 
part  of  the  goods  as  corresponded  with 
the  order. 

That,'  consequently,  the  defendant 
was  justified  in  his  refusal  to  receive 
any  part  of  the  goods ;  and  therefore 
that  there  should  be  a  new  trial. 

Levi/  V.  Greeu  (8  Ell.  &  Bl.  575  ; 
S.  C,  on  appeal,  1  Ell.  &  £11.  969) 
followed.    C.  P.    Shannon  v.  Barlow 
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STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  of. 
Pleading,  2. 


STOPPAGE  IN  TRANSITU. 

The  consignor,  in  a  bill  of  lading,  loses 
his  right  of  stoppage  in  transitu,  upon 
the  insolvency  of  the  consignee,  when, 
prior  to  the  insolvency,  the  bill  of 
lading  has  been  transferred,  by  in- 
dorsement, to  a  purchaser  for  value, 
bona  fide^  and  without  notice  of  the 
consignee's  insolvency.  18  &  19  Vic*^ 
c.  111.    E.    KempY,  Canavan  216 

SUBSTITUTION  OF  SERVICE  OP 
SUMMONS  AND  PLAINT. 

See  Service   of   Summons    and 
Plaint. 


SUMMONS  AND  PLAINT,  IRRE- 
GULARITY OF. 

See  Setting  aside  Judgment. 


592    SUMMONS  AND  PLAINT. 


WASTE. 


SUMMONS  AND  PLAINT,  SUB- 
STITUTION  OF  SERVICE  OF. 

See  Service   of  Summons    and 
,  Plaint. 

SURRENDER. 

Upon  the  sarrender  to  the  head  land- 
lord, of  a  farm,  held  under  a  lease  for 
lives,  upon  the  day  of  the  surrender, 
he  informed  the  defendant,  a  sub- 
yearly  tenant  of  a  house  upon  the 
farm,  of  the  surrender  by  his  imme- 
diate lessor,  and  the  defendant  acqui- 
esced in  it.  The  defendant,  who  was 
ploughman,  at  weekly  wages,  to  the 
landlord,  agreed  to  continue  in  pos- 
session of  the  house,  as  caretaker,  un- 
til some  other  house  could  be  pro- 
cured for  him  by  the  landlord.  No 
demand  of  possession  was  made  by 
the  plaintiff,  nor  was  rent  paid  by  the 
defendant,  who  received  his  weekly 
wages,  and  twice  inquired  if  another 
house  had  been  prepared  for  him. 
Upon  the  defendant's  refusal  to  ac- 
cept a  house  offered  to  him  by  the 
plaintiff,  the  latter  dismissed  him 
from  his  employment, 

Upon  an  ejectment  on  the  title,  by 
the  plaintiff — Heldj  that  the  agree- 
ment entered  into  by  the  parties 
amounted  to  a  surrender,  in  law,  by 
the  defendant ;  his  occupation  of  the 
bouse  being  inconsistent  with  the 
possession  of  any  estate  in  the  pre- 
mises.   E.    Lambert  v.  McDonnell 
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TENANCY  IN  COMMON. 
See  Landlord  and  Tenant,  1. 

TENANT  IN  TAIL. 
See  Will,  2. 

TITLE. 
<%6  Landlord  and  Tenant,  1. 

TIMBER,  CUTTING  DOWN  •OF. 
See  Waste. 


TIME-TABLE  OF  RAILWAY 
COMPANY. 

See  Railway  Company,  2. 

TROVER. 
See  Reversion. 

TRUSTEE. 
See  Limitations,  Statute  of,  2. 

UNDER  TENANCY. 
See  Surrender. 

VENUE,  CHANGE  OF. 
See  Costs,  4. 

VOTER,  QUALIFICATION  OF. 
See  Registry  Appeals,  3,  8,  9* 

WAREHOUSE. 
See  P^ANCHisB,  Municipal. 

WASTE. 

Action  by  lessor  against  lessee,  on  cove- 
nant to  repair.  The  lease  of  L  ex- 
cepted *'all  timber  and  timber-like 
trees,  now  standing  and  growing 
thereon,"  and  contained  the  usaal 
covenant  to  keep  in  repair.  The  sum- 
mons and  plaint  set  out  the  covenant, 
assigning  as  breaches  that  the  de- 
fendant suffered  said  premises,  and 
the  fences  thereof,  to  be  out  of  repair, 
and  cut  down,  and  allowed  to  be  cut 
down  from  off  the  said  lands,  a  great 
number  of  large  and  valuable  trees, 
&c.  At  the  trial,  defendant's  Counsel 
objected  to  evidence  as  to  the  value 
of  the  trees  cut  down,  on  the  ground 
that  they  were  excepted  out  of  the 
demise.  Verdict  for  the  plaintiff, 
£10  for  the  general  neglect,  and  £60 
for  the  trees  cut  down. 

The  Court  was  now  moved  to  re- 
duce the  verdict  by  the  latter  sum. 

Heldf  that  the  cutting  down  the 
trees  excepted  was  not  an  act  of  waste, 
and  therefore,  not  a  breach  of  the 
covenant  to  repair. 


WILL. 


WILL. 


69S 


Held  a&o,  that  on  the  pleading  as 
framed,  the  defendant  was  not  called 
on  to  raise  the  question  as  to  the  ex- 
ception of  the  trees,  &c^  before  the 
trial.  Q.  B.    AUen  y.  Carver      544 

WILL. 

1.  A  testator,  seised  of  lands  in  fee  and 
quasi  fee,  by  his  will  devised  "  all  his 
property^  lands^  ienemenis  and  pre* 
misei"  at  and  about  the  two  denomi- 
nations, and  his  plate,  library,  pic- 
tures, and  furniture,  to  A*  He  di- 
rected an  annuity  to  be  paid  to  his 
wife  *\out  of  the  renis^  issues^  divi- 
dends^ inieresi  and  profits  of  my  said 
estates/'  By  a  codicil,  the  testator 
directed  that*  *'  if  it  should  happen 
that  my  son  A  die  without  heirs  of  his 
body  lawfully  begotten^  or  to  he  begot- 
ten,  in  that  ease^  and  in  default  of 
such  heirs,*'  then  his  lands  of  both  de- 
nominations, charged  with  the  annuity 
to  his  wife,  and  with  any  reasonable 
provision  A  should  make  for  his  wife, 
should,  at  As  death  descend  to  his 
grandson  D,  who  was  to  take  the 
testator's  name  in  addition  to  his  own. 
The  codicil  also  declared  that,  in  case 
of  A's  death  without  heirs  of  his  body 
lawfulfy begotten*or  to  be  begotten,  in 
that  eiue,  and  in  default  of  such  heirs, 
the  testator  gave  the  sum  of  £6000 
to  his  daughter  M.  A  entered  into 
possession  on  the  testator's  death,  ex- 


ecnted  disentailing  deeds  of  both  deno- 
minations, and  died  without  ever  hav- 
ing had  issue.— fle/</,  that,  under  the 
above  devise,  A  took  either  an  estate 
for  life,  or  in  fee,  in  both  denomina- 
tions, with  an  executory  devise  over 
to  D  in  fee.  £•  CoUsman  v.  Colts- 
man  |  171 

2.  A  will  contained  a  devise  in  these 
terms: — "I  leave  to  my  brother  M. 
M.  my  estate  T.,  and  the  residue  of 
all  I  possess ;  and,  in  case  he  has  no 
heir,  at  the  demise  of  said  M.  M.,  my 
estate  and  freehold  to  be  given  to  the 
first  heir-at-law."  M.  M.  died  with- 
out issue,  but  leaving  a  widow,  who 
continued  in  possession  till  the  bring- 
ing of  the  ejectment  by  the  nephew 
and  heir-at-law  of  both  brothers.  The 
widow  claiming  under  a  devise  to  her 
for  life  by  M.  M.,  who  had  executed 
a  disentailing  deed,  under  the  suppo- 
sition that  he  was  tenant  in  tail — 
Held^  that  the  devise  to  the  first  heir- 
at-law  was  an  executory  devise  over 
a  limitation  in  fee,  and  not  a  remain- 
der over  after  an  estate  tail. 

Held  also,  that  the  widow's  claim 
to  dower  out  of  the  lands  did  not,  in 
the  absence  of  an  assignment  of  dower, 
give  the  widow  an  immediate  estate 
in  the  lands ;  and  that  an  ejectment 
was  maintainable  without  a  demand 
of  possession.  C.  F.  M*Enally'  v. 
Wetherall  503 
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